This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


"-.■^ity' 


u 


'f  \ 


f 


!'}K  tc 


1 


1 


/..-. 


I/./ 


REPORTS   OF   CASES 


ADJUDGED  IN  THX 


o 


^IGH    COUKT  OF   CHANCERY 


BETORX 


SIR   WILLIAM    PAGE    WOOD,    Knt.,  . 

VICE-CHANCELLOR 


By  EDWARD  E.  KAY  and  HENRY  R.  VAUGHAN  JOHNSOl 

OF    UNCOUr  a-IVH,     ESQinKSS,     BABBISTBBS-A3yi.AW. 


VOL.  I. 

1854  TO  1865:— 17  to  18  VICTORIJE. 


LONDON: 


Vr.     MAXWELL^   LAW   BOOKSELLER   AND   PUBLISHER^ 

(LATM  ^KAXWXLL  ft  son), 

32,  BELL  TARD,  LINCOLN'S  INN: 
HODGES  k  SMITH,  GRAFTON  STREET,  DUBLIN. 

1855. 


UL. 


•■Y/  OF  TH" 
JUL  12  1901 


LIBRA  BY  OF  THE 
LEUND  STANFORD.  JR.,  UNIVERSITY 
LAW  DEPARTMENT, 


LiOBD  Cranwobth,  Lord  Chancellor, 
Sir  James  Lewis  Enioht  Bbvce, 


cBbuce,  "1 


.   ,'* Lords  Justices. 
Sib  Qeobge  James  Tubkeb, 

Sir  John  Romilly,  Master  of  the  Rolls. 

Sir  Richard  Toiun  Kindebsley,    \ 

Sib  John  Stuabt,         .  .   >  Vicer-Chancellors. 

Sib  William  Page  Wood,    .        .  j 

Sir  Alexandeb  James  Edmund  Cockbubn,  Attonfiey-Oeneral. 

Sib  Richabd  Bethell>  Solidtor-OeTieraL 


A  TABLE 


OF  THE 


NAMES    OF    THE    CASES    REPORTED 

IN  THIS  VOLUME. 


PAGE 


African  Steam  Ship  Com- 
pany V.  Swanzy    -        -  326 

Attenboiough    v.    Attenbo- 

Tongli  -        -        -        -  296 

Attorney-General  v.  Stephens  724 

Audufl,  Hill  V.     -        -        -  263 


B. 

Batters,  Clarke  v.  -  -  242 
Bebb  V.  Bunny  -  -  -  216 
Beedestone,  Wood  u  -  -  213 
Bennett,  BuUock  v.  -  -  315 
Benning,  Stevens  v.  -  -  168 
Bentley,  Scott  v.  -  -  -  281 
Binns,  Swallow  v.  -  -  417 
Birch  Torr  and  Vitifer  Com- 
pany, ife  -  -  -  204 
Birks,  Parker  v.  -  -  -  166 
Bownas,  Dunn  v,  -  -  596 
Boyse  u  Colclough  -  124,  502 


FAOB 

Bridger  v.  Penfold  -  -    28 

Bro£ick  v.  Brown  -  -  328 

Brown,  Brodrick  v.  -  -  328 

Brown,  Pickford  u  -  -  643 

Brown,  Re-        -  -  -  522 

Buckley  v.  Cooke  -  -    29 

Bulkeley  v.  Hope  -  -  482 

Bullock  V,  Bennett  -  -  315 

Bunny,  Bebb  v.   -  -  -  216 

Burnett,  Goodlad  u  -  -  341 

Butt  V.  Monteaux  -  -    98 

Byng,  Webb  u    -  -  -  580 

C. 

Chambers,  Parkinson  v.  -    72 
Chelmsford  Grammar  School, 

iJe      -        -  -  -  543 

aark  V.Gill        -  -  -     19 

aarke'scase       -  -  -    22 

Clarke  v.  Batters  -  -  242 

Clayton,  Pollard  v.  -  -  462 

Colclough,  Boyse  u  -  124,502 


VI 


TABLE  OF  THE   CASES. 


Coles,   Incorporated   Church 

BuildiDg  Society  v.  -  145 

Cooke,  Buckley  v.        -  -     29 

Cooper  V.  Cooper  -  -  658 

Cotton  V.  Scudamore   -  -  321 

Coward  v.  Hughes       -  -  44!3 

Coxu  Cox-        -        -  -  251 

Currie,  Somes  u  -        -  -  605 

D. 

Derby  (Lord),  Hopwood  v,  -  255 

Dewell  V.  Tuffiiell        -  -  324 

Dix,  Manser  v.     -        -  -  451 

Dunn  u  Bownas-        -  -  596 


E 

Edwards  v.  Janes  -  -  534 

Erskine's  Trust,  Re  -  -  302 

F. 

Farina  v.  Silverlock  -  -  509 

Feltham,  iZe        -  -  -  528 

Fozard's  Trust,  Me  -  -  233 

G. 

Gabb  V.  Prendergast  -  -  439 
Gill,  Qarku       ...     19 

Gill  V.  Bayner     -  -  -  395 

Goodlad  v,  Burnett  -  -  341 

Goodwin  v,  Lee   -  -  -  377 

Greenwood  v,  Verdon  -  -    74 

Gregory,  M'CuUoch  v.  -  -  286 

Griffiths  v.  Hatchard  -  -     17 

Gwyon  v.  Gwyon  -  -  211 


Harrod  v.  Harrod        -        .      4 
Hatchard,  Griffiths  v,  -        -     17 


FAOE 

Haviland^  Nichols  v,  -  -  504 
Head,  Lee  u  -  -  -  620 
Herrick,  Woodhouse  v.  -  352 
Hervey  v.  Smith  -  -  389 
Hill  V.  Audus  -  -  -  263 
Hind  V.  Poole  -  -  -  383 
Hodgson's  Trusts,  Re  -  -  178 
Holford  V.  Yate  -  -  -  677 
Hope,  Bulkeley  v,  -  -  482 
Hopwood  V.  Lord  Derby  -  255 
Horn  V.  Kilkenny,  &c.,  Rail- 
way Company  -  -  399 
Hotham,  Stephens  v,  -  -  571 
Hughes,  Coward  v.  -  -  443 
Hungerford,  Re  -        -  -  413 


Incorporated  Church  Build- 
ing Society  v.  Coles  -        -  145 


Janes,  Edwards  v. 
Jewell,  Parr  v.  - 
Jones,  Tudway  v, 
Jones  V,  Welch   - 


-  534 

-  671 

-  691 
-765 


Kemp  V.  West  End  of  Lon- 
don, &c.,  Railway  Com- 
pany -       -        .        -  681 
Kerslake,  Roberts  v.     -        -  751 
Kilkenny,  &c.,  Railway  Com- 
pany, Horn  V.      -        -  399 


Law    v.     London    Indispu- 
table Life  Policy  Com- 
pany  -        -        -        -223 
Lee,  Goodwin  u  -        -        -  877 
Lee  V.  Head        -        .        .  620 


TABLE  OF  THE  CASES. 


Vll 


FAOB 

Ledsam,  Webb  v.         -        -  385 
London  and  Blackwall  Rail- 
way Company,  Pinchin  v.     34 
London     Indisputable     Life 

Policy  Company,  Law  v.  223 
Longworth's  Estate,  Re  -  1 
Lord,i2e     -        -        -        -    90 


M. 

Maidstone  (Lord),  Wright  u  701 
Manser  v.  Dix  -  -  -  451 
M'Culloch  V,  Gregory  -  -  286 
MOuUocb,  RusseU  v.  -  -  313 
Metropolitan  Carriage  Com- 
pany, i2e  -  -  -  22 
Monteaux,  Butt  v.        -        -    98 


N. 

Newport,  Silliboume  v.        -  602 
Nichols  V,  Haviland    -         -  504 


0. 


Oxenford,  Sheppard  v,  -  491 


P. 

Parker  v.  Birks  -  -  -  156 
Parkinson  v.  Chambers  -  72 
Parr  v.  Jewell  -  -  -  671 
Penfold,  Bridger  V.  -  -  28 
Pickford  v.  Brown  -  -  643 
Pinchin  v,  London  and  Black- 
wall  Railway  Company  34 
Pollard  V.  Clayton  -  -  462 
Poole,  Hindv.  -  -  -  383 
Precentor  of  St  Paul's,  Re  -  538 
Prendergast,  Gabb  v.  -  -  439 
Presto  Read  u  -  -  -  183 
Prichard,  Riccard  v.    -        -  277 


R 

PAGE 

Rayner,  Gill  u    -        -  -  395 

Read  v.  Prest      -        -  -  183 

Riccard  v.  Richard      -  -  277 

Rider  v.  Wood    -        -  -  644 

Roberts  u  Kerslake      -  -  751 

RusseU  V.  M'Culloch     -  -  313 

S. 

Saloway  v.  Strawbridge  -  371 
Scott  v.  Bentley  -  -  -  281 
Scudamore,  Cotton  u  -  -  321 
Sheppard  u  Oxenford-  -  491 
Sheppard's  Trust,  Re  -  -  269 
Silliboume  v.  Newport  -  602 
SUverlock,  Farina  v,  -  -  509 
Simpson  v.  Walker  -  -  713 
Smith,  Hervey  v.  -  -  389 
Somes  V.  Currie  -  -  -  605 
South  Wales  Railway  Com- 
pany V,  Wythes  -  -  186 
Spooner's  Estate,  Re  -  -  220 
Stephens,  Attorney-General  v.  725 
Stephens  v.  Hotham  -  -  571 
Stevens  i;.  Benning  -  -  168 
Strawbridge,  Saloway  v,  -  371 
Swallow  V,  Binns  -  -  417 
Swanzy,  African  Steam  Ship 

dompany  v.          -  -  326 

T. 

Thorp  V.  Thorp   -        -  -  438 

Tudway  V.  Jones  -        -  -  691 

TufiBaell,  Dewell  v,       -  -  324 

Tupper  v.  Tupper         -  -  665 

V. 

Verdon,  Greenwood  v.  -  -    74 


W. 

Walker,  Simpson  u 


-  713 


VIU 


TABLE  OF  THE  CASES. 


Webb  V.  Byng    -  -  - 

Webb,  Ledsam  v.  -  - 

Welch,  Jones  u  - 

West  End  of  London,  &c., 

Railway     Co.,  Kemp 

^.        -        -  -  - 

Wood  V.  Beetlestone  - 

Wood,  Rider  v.    -  -  - 


PAGE 

580 
385 
765 


681 
213 
644 


FAOE 

Woodhouse  v.  Herriek  -  352 
Wright  v.  Lord  Maidstone  -  701 
WySies,  South  Wales  Rail- 


way Company  v,  - 


Yate,  Holford  v. 


186 


-  677 


ERRATA. 


KArS   REPORTS. 
Page  650,  line  6,  for  1847,  i-ead  1839. 
„      720,    „     8,  for  the  first  for  read  of. 


1  KAY  &  JOHNSON. 
Page  378,  line  8,  for  Skirbeck  read  Frieston. 

580,  side  note,  line  6  from  bottom,  for  executrix  read  tesUtrix. 
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SIR  WILLIAM  PAGE  WOOD,  Knt.,VICE.CHANCELLOR: 

oomaaf OHO  (with  the  bzobption  of  a  few  babuxr  oasbb)  in 
MICHAELMAS  TERM,  18  VICT.  1854, 


186a 


Lf  THE  Matter  of  the  Estate  of  JAMES  LONG-      i>0e.i2tA 
WORTH,  deceased. 

James LONOWORTH,  byhis  wlU,  dated  in  1795,  de-  ApponUmmetu 
vised  all  bis  real  estates  to  his  son  Jarnies  for  life,  with  te-  ^rtuBdt^ 


mainder  to  trustees  to  preserve  contingent  remainders,  with  ^^^ 

remainder  to  the  first  and  other  sons  of  his  said  son  in  ta-il,  C<mt^Udati(m 

with  remainder  to  his  daughters  as  tenants  in  common  in  —Com. '      ' 

tail,  with  remamder  to  the  testator  s  grandson  John  Taylor  LwidT^ch 

for  life,  with  remainder  to  trustees  to  preserve  contingent  ''".^•T^Vy 

,.     «  ,       ,  awiUdatedm 

remainders,  with  remamder  to  his  first  and  other  sons  in  1795  to  A.  for 

tail,  with  remainder  to  his  daughters  as  tenants  in  common  milder  over, 

in  tail,  with  remainder  to  John  Longvxyrth,  the  testator's  ^[SiawLTcOT^ 

brother,  in  fee.  pwy  under  the 

powers  of  their 
n)ecialAet,and 
the  purehaae- 
mooogr  was  dnlyaacertained,  paid  into  Court,  and  inireated  in  Conaols,  and  the  ditidenda  or- 
dered to  be  paid  to  the  tenant  for  life.  The  tenant  for  life  died  in  Febmair,  1S5S.  In  Octo- 
ber in  that  Tear,  the  remainderman  petitioned  for  the  tranafer  of  the  Amd,  and  payment  of 
the  laat  diTidend  to  him : — Bdd,  that  the  money  in  Court  oonld  not  be  conaiderod  as  land, 
for  the  norpoae  of  the  Apportionment  Act  of  1788 ;  and  that,  therefore,  the  ezeouton  of  the 
tenant  lor  fife  took  no  part  of  the  laat  half-yeai'a  dividend. 

MM,  alao,  that  the  ooata  of  theee  ezecutora  must  be  paid  not  bv  the  Company,  but  by  the 
petitionen,  and  that  the  order  should  so  spedfy  in  a  rimple  case  like  the  present 

VOL.  L  B  K.  J. 

a. 


1853. 
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Tlie  testator  died,  and  subsequently  James  Isongworth 
the  son  died  without  issue. 

Afterwards,  in  1839,  the  Mcmchester  and  Birmingham 
Railway  Company,  imder  the  powers  of  their  special  Act, 
required  part  of  the  lands  which  were  comprised  in  the  will; 
and  the  purchase-money  for  the  same  was  duly  ascertained 
and  paid  into  Courts  and  the  land  conveyed  to  the  Company. 

On  the  19th  of  November,  1839,  an  order  was  made  on 
the  petition  of  the  said  John  Taylor,  who  was  then  tenant 
for  life  of  the  estates  under  the  will,  for  investment  of 
the  fund  in  Consols,  to  an  account  to  be  intitled  ''  Ex  parte 
The  Ma/achester  and  Birmingham  Boilway  Company,  the 
account  of  John  Taylor  the  tenant  for  life,"  and  for  pay- 
ment of  the  dividends  thereof  to  John  Taylor  for  his  life  or 
until  further  order,  with  liberty  to  apply. 

By  an  Act  of  Parliament  passed  in  the  ninth  and  tenth 
years  of  the  reign  of  her  present  Majesty,  incorporating 
the  Lsgids  Clauses  Consolidation  Act,  184*5,  the  Manches- 
ter and  Birmingha/m  Railway  Company  were,  with  certain 
other  companies,  consolidated  into  the  London  and  North 
Western  Railway  Company. 

John  Taylor  died  on  the  1st  of  February,  1853,  without 
issue,  having  made  his  will,  appointing  executors. 

This  petition  was  presented  in  October,  1853,  in  the  mat- 
ter of  the  special  Act,  and  of  the  consolidation  Act^  and  also 
of  the  Lands  Clauses  Consolidation  Act,  184«5,  by  the  per- 
sons absolutely  entitled  to  the  fund,  praying  for  the  transfer 
of  it  to  them,  and  the  payment  to  them  of  any  cash  which 
might  be  standing  to  the  same  account 


a«v«meni.         Mr.  Daniel,  Q.  C,  and  Mr.  Wodehouse  for  the  petition. 
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Mr.  Oiffa/rd,  for  the  executors  of  John  Taylor,  claimed  to        1853. 
be  entitled  to  a  proportionate  part  of  the  last  half-year's  divi-        /^  ^ 

dend  to  the  day  of  John  Taylor's  death,  under  the  11  Gea  ^^JJ!^*™'" 
2,  a  19,  a  16,  A.D.  1788  (a). 


Argummt, 


The  money  was  to  be  treated  as  land  for  this  purpose,  aa 
it  would  be  with  respect  to  the  law  of  descent  (&). 

If  Jbftn  Taylor  had  been  in  possession  of  the  land  repre- 
sented by  this  fund,  he  would  have  been  entitled  to  emble- 
ments; but  i^  as  was  most  probable,  he  had  let  it  to  tenants, 
then  he  would  have  been  entitled  to  an  apportioned  share 
of  the  rents  under  the  statute,  as  his  interest  would  have 
determined  on  his  death. 

The  Vicr-Chancellob  Sib  W.  Page  Wood  said,  that 
he  thought  it  was  a  hard  case,  and  that  it  was  reasonable 
that  the  executors  should  have  a  share  of  the  dividend ;  but 
his  Honour  was  afiraid  that  he  could  not  treat  the  money  as 
land  for  the  piurpose  of  the  Apportionment  Act  of  1738. 

Mr.  Little,  for  the  C!ompany,  objected  to  pay  the  costs  of 
John  Taylor's  executors. 

Mr.  Wodehouse  referred  to  sect  30  of  the  Lands  Clauses 
Consolidation  Act,  and  to  Re  Toohenfs  Trusts  (c),  in  which 
Vice-Chancellor  Kvndersley  decided,  that  the  exception  in 
that  section  of  such  costs  "as  are  occasioned  by  litigation 
between  adverse  daimants,'"  was  not  intended  to  apply  to 
a  question  of  construction,  decided  by  this  Court  upon  peti- 
tion, but  to  a  case  where  an  action  at  law  was  necessary  to 
decide  the  rights  of  the  parties;  but  he  was  informed  by 
the  Registrar,  that  the  usual  form,  when  the  costs  were  di- 

(a)  Hie  Amendiiig  Act,  4  &  5  See  sect  2. 

WUL  4^  e:  22,  which  received  the  {h)  See  Be  Taylof^a  SeUlement, 

Boyal AflBCDt,  aj).  1834  (June  16),  0  Hare,  596;  Be  ffomer^i  EstcUe, 

obIj  applies  to  rents,  &c.  payable  5  De  G.  &  S.  483. 

"  under  any  instmment  execat-  (c)  16  Jur.  708. 
ed  after  the  pa8BiDg*'of  that  Act 

b2 
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1853.        rected  to  be  paid  according  to  the  Act,  contained  the  same 
Inre         words  of  exception;  and  it  was  left  in  that  form  to  the 
^K^T^"  Taxing  Master. 


Judffmtnt, 


The  Vice-Chancellor  Sir  W.  Page  Wood  said,  that» 
in  a  more  complicated  case,  he  should  probably  have  follow- 
ed the  precedent  cited;  but  that,  in  such  a  simple  case  as 
this,  the  costs  had  better  be  separated  at  once;  and  there- 
fore the  petitioners  must  be  ordered  to  pay  the  costs  of  the 
executors  of  John  Taylor;  and  the  Company  must  be  order- 
ed to  pay  the  costs  of  the  petitioners,  except  those  co6t& 
The  matter  must  be  adjourned  into  Chambers,  to  inquire 
into  the  petitioners'  titie. 


1854. 


HARROD  V.  HARROD. 


June  21  tK 
28<A,<fc30<A. 

Mairria^  C^  MaRY  JARROD,  by  her  will,  dated  in  1814,  bequeath- 
ed ta  WHUcmv  Farrer  and  Mobert  Jarrod  1600Z.  sterling, 
upon  trust  to  invest  the  same,  and  to  pay  the  income  of 
such  investment  to  her  daughter  Mwry  for  life^  and  after 
the  decease  of  her  daughter  Mary  to  divide  the  principal 


trad— Deaf 
andlhunb — 
Sanity — Isiue 
— Evidefioe, 


The  contract 
of  marriage  ia, 
in  ita  esaenoe, 
a  consent  on 

the  part  of  a  man  and  woman  to  oohabit  with  each  other,  and  with  each  other  only.  The 
religiouB  element  does  not  require  anything  more  of  the  parties;  and  therefore  it  is  not  es- 
sential that  all  the  words  of  the  marriage  aerrioe  to  be  repeated  by  the  man  and  woman 
should  be  actually  said ;  but,  the  oeremoniee  required  by  law,  sudi  as  the  pubUcution  of 
banns  and  the  like,  being  complied  with,  when  the  hands  of  the  parties  are  joined  together, 
and  the  clergyman  pronounces  them  to  be  man  and  wife,  if  they  understand  that  by  that 
act  they  haye  agreed  to  cohabit  together  and  with  no  other  person,  they  are  married. 

Therefore,  deaf  and  dumb  persons  may  many;  and  the  presumption  ia  in  fayour  of  the 
yalidity  of  such  a  marriage,  and  of  the  capacity  of  the  parties  to  contract  it ;  and  the  onus  of 
proof  is  upon  those  who  would  impeach  such  a  marriage. 

Eyery  thing  is  presumed  in  fayour  of  marriage. 

If  there  be  no  question  of  mental  oapad^,  the  objection  that  a  deaf  and  dnmb  person  did 
not  understand  thia  nature  of  the  contract  of  marriage  which  she  had  been  induced  to  enter 
into,  is  an  objection  on  the  ground  of  fraud* 

Distinction  between  unsoundness  of  mind  and  mere  dullness  of  intellect. 

An  issue  as  to  sanity  is  not  directed  merely  upon  a  suggestion  in  an  answer,  but  such  sug- 
gestion must  be  supported  by  evidence  occasioning  a  reasonable  doubt  as  to  the  sanity. 

Evidence  of  witneases  discredited  by  the  inconaiBtency  therewith  of  their  own  previous 
oonduot  and  acta. 
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among  the  lawful  children  of  her  said  daughter  then  living  1854. 
equally,  and  if  but  one  the  whole  to  that  one;  and,  in  case 
of  the  death  of  Mary  the  daughter  without  leaving  any 
children  or  child,  or,  leaving  such,  aU  of  them  should  die  un- 
der age,  the  testatrix  bequeathed  the  16002.  for  the  benefit 
of  her  other  children,  Robert^  WilMam,  and  Sa/rah,  equally. 
And  she  appointed  the  said  William,  Farrer,  Robert  Jarrody 
and  Sarah  her  daughter,  executors  and  executrix  of  her  wilL 

The  testatrix  died  in  1814,  and  Robert  Jarrod  sjidSarah 
Jarrod  proved  her  wilL 

In  1816,  Sarah,  one  of  the  testatrix's  daughters,  married 
Robert  Harrod.  In  June,  1822,  her  other  daughter,  Mary, 
married  John  Ha/rrod,  and  they  had  one  son,  William,,  their 
only  chUdL  Robert  Jarrod  died  in  September,  1 840,  leaving 
Sarah  Harrod  his  co-executrix  surviving.  Mary  Harrod 
died  on  the  20th  of  August,  1851.  In  1852  her  son  William, 
filed  the  bill  in  this  suit  against  Robert  Harrod  and  Sarah 
his  wife,  the  surviving  executrix  of  Mary  Jarrod,  praying 
for  payment  to  him  of  the  l^acy  of  1600Z. 

In  their  joint  answer  the  Defendants  allied,  that,  at  the 
time  of  the  performance  of  the  ceremony  of  marriage  be* 
tween  the  Plaintiff's  mother  Mary  and  John  Harrod,  the 
Plaintiff's  mother  **  was  a  person  of  weak  intellect  and  of 
unsound  nund,  and  wholly  incapable  of  entering  into  or 
making  a  contract  of  marriage  or  any  other  contract^  or  ot 
giving  such  assent  as  is  required  by  law  to  cause  the  ordi- 
nary ceremonies  and  solemnities  to  amount  to  a  legal  mar- 
riaga"  They  therefore  alleged  that  the  Plaintiff  wa9  ille- 
gitimate. 

It  appeared  that  Mary  Harrod  was  always  deaf  and 
dtunb;  and  that,  for  some  time  previously  to  her  marriage, 
she  had  been  living  with  her  married  sister  Sarah,  at  whose 
bouse  John  Harrod,   the  brother  of  Sarah'a  husband, 


1864. 


SUUemeni, 
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was  a  constant  visitor.  In  June  1822,  Mary  Harrod  (then 
Jarrod)  was  visiting  at  the  house  of  John  Harrod' 8  fa- 
ther, and  John  Harrod  then  obtained  a  license  £rom  Nor-- 
vjich,  and  was  privately  married  to  her  at  a  neighbour- 
ing church  on  the  23rd  day  of  June,  1822,  none  of  Mary 
Harrod'a  relations  being  present  on  that  occasion.  Ma/ry 
Harrod  at  the  time  of  the  marriage  was  of  full  age.  Con- 
siderable evidence  as  to  the  capacity  of  Ma/ry  Harrod  to 
contract  marriage  was  given  on  both  sides,  the  substance  of 
which  is  stated  in  the  judgment 


ArffumML         Mr.  LewvTi  and  Mr.  Sovthgaie  for  the  Haintiffi 

Mr.  £o{^,  Q.  C,  and  Mr.  iSSeZte^j^  for  the  Defendants,  asked 
for  an  issue  as  to  the  soundness  of  mind  of  Mary  Harrod. 

The  authorities  referred  to  were — ^A  woman  bom  deaf  and 
dumb  may  levy  a  fine,  Martha  Elyot'a  case  (a);  and  have 
possession  of  real  estates,  Didkmson  v.  BlisaetQi).  As  to 
the  capacity  of  deaf  and  dumb  persons  to  marry,  Swinburne 
on  Spousals^  cited  infira  in  the  judgment;  and  an  imreported 
case  of  SUie  v.  Bo^imian  before  Lord-Chancellor  Truro. 

His  Honour  reserved  judgment 


Juris  doth.  Vice-Chancellor  Sir  W.  Page  Wood  : — 
Judgment.  I  will  treat  this  case  at  present  as  if  the  attempt  to  dis- 
pute the  legitimacy  of  the  Plaintiff  had  been  made  when 
the  marriage  of  his  father  and  mother,  which  has  taken 
place  de  &cto,  was  recent,  and  had  been  made  by  the  trus- 
tees in  proper  discharge  of  their  duty.  It  is  argued,  that^ 
at  least  so  much  doubt  has  been  thrown  upon  the  sanity  of 


(a)  Carter,  53. 


(b)  1  Dick.  S68. 
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the  Flaintifi's  mother  at  the  time  of  the  marriage^  that  the 
Court  cannot  dispose  of  the  case  without  directing  an  issue 
to  try  whether  or  not  she  was  of  unsound  mind,  which  is  the 
only  form  of  issue  that  could  be  directed.  It  has  been 
strongly  urged,  that,  if  there  is  a  mere  suggestion  in  the 
answer  of  the  Defendants  of  the  unsoundness  of  mind  of  this 
person,  it  is  the  course  of  the  Court  to  direct  an  issue;  but 
I  ihink  that  this  is  never  done  except  where  a  reasonable 
doubt  has  been  created  by  a  conflict  of  evidence  as  to  the 
state  of  Blind  of  the  party  in  question.  In  the  unreported 
case  of  mUa  v.  Bowrrujm,  which  has  been  referred  to,  the 
decision  was  simply  that  when  there  is  considerable  evi- 
dence on  both  sides^  the  Court  will  not  determine  the  ques- 
tion without  the  assistance  of  a  jury;  for,  it  is  just  one  of 
those  questions,  which,  when  any  doubt  is  cast  upon  it^ 
ought  to  be  decided  by  a  verdict  at  common  law.  I  must, 
therefore,  consider  whether  in  this  case  any  doubt  whatever 
has  been  thrown  upon  the  soundness  of  the  mind  of  this 
person  at  the  time  of  her  marriage. 


1654. 
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I  wish,  however,  first  of  all,  to  remark  upon  some  general 
propositions  which  have  been  advanced  in  the  argument 
before  ma  It  seems  to  me  to  be  extremely  important  to 
draw  a  distinction  between  unsoundness  of  mind  and  mere 
dullness  of  inteUeci  It  was  rightly  argued,  that,  if  aperson 
be  of  unsound  mind,  no  question  arises  as  to  the  capacity  of 
entering  into  any  particular  contract  like  that  of  marriage, 
such  a  person  is  incapable  of  making  any  contract  at  all; 
and  the  question  of  the  validity  of  her  marriage  must  then 
depend  entirely  upon  whether  she  was  of  unsound  mind  or 
not;  but^  if  there  be  no  unsoundness,  but  mere  dullness  of 
mind,  the  question  becomes  entirely  one  of  fraud,  for  it  is  a 
firaud  to  induce  any  person  to  enter  into  a  contract  which  she 
does  not  understand.  Assuming,  then,  the  fact  of  sanity,  all 
that  I  have  to  inquire  is,  whether  or  not  there  was  capacity  to 
understand  the  particular  contract     That  distinction  on  the 


Jud^tMnd. 
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1854.  subject  of  marriage  is  laid  down  in  Tht  Cowniess  of  Ports- 
movih  V.  Ths  Ea/rl  of  Port8motith(a)y  where  the  question 
was  concerning  the  marriage  of  the  Earl,  and  Sir  John 
NichoU  there  said — "  The  law  of  the  case  admits  of  no  con-* 

troversy. When  a  &ct  of  marriage  has  been  r^u- 

larly  solemnised,  the  presumption  is  in  its  £ftvour;  but  then 
it  must  be  solemnised  between  parties  competent  to  con- 
tract^ capable  of  entering^  into  that  most  important  engage- 
ment»  the  very  essence  of  which  is  consent;  and,  without 
soundness,  there  can  be  no  legal  consent — ^none  binding  in 
law — insanity  vitiates  all  act&  Nor  am  I  prepared  to  doubt 
but  that  considerable  weakness  of  mind,  circumvented  by 
proportionate  fraud,  will  vitiate  the  fact  of  marriaga"  So 
that,  if  there  be  no  doubt  of  the  soundness  of  mind,  the 
question  is  entirely  one  of  fraud. 

I  must  consider  what  particular  species  of  unsoundness  of 
mind  is  alleged  in  this  casa  Unsoundness  of  mind  may  be 
occasioned  either  by  perversion  of  intellect^  manifesting  itself 
in  delusion£f,  antipathies,  or  the  like;  or  it  may  arise  from 
a  defect  of  the  mind.  There  is  no  all^ation  here  of  any- 
thing like  a  perversion  of  the  mind,  or  what  is  more  pro- 
perly called  mama  With  respect  to  defects  of  the  mind, 
they  are  of  two  kinds: — ^The  mind  may  be  originally  so  de^ 
ficient  as  to  be  incapable  of  directing  the  person  in  any  mat- 
ter which  requires  thought  or  judgment^  which  is  ordinarily 
called  idiotcy ;  or  the  defect  may  arise  from  the  weakening 
of  a  mind,  originally  strong,  by  disease,  or  some  accident 
of  a  physical  natiure,  by  which  memory  is  lost  and  the  facul- 
ties are  paralysed,  although  there  is  no  perversion  of  the  mind, 
nor  any  species  of  that  insanity  which  is  ordinarily  called  ma- 
nia No  case  of  the  weakening  of  a  mind,  once  strong,  is  here 
alleged;  the  case  here  made  is  one  of  idiotcy  simply.  That 
defect  of  the  mind  is  not  usually  di£Scult  to  prove.    There 

(a)  1  Hagg.  Eoci.  Rep.  355. 
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are  man j  ways  in  which  idiotcy  is  manifested,  bb  by  neglect 
of  the  ordinazy  decencies  of  life,  frequently  by  foolish  laugh- 
ter, by  a  general  vacancy  of  aspect,  and  by  other  modes  which 
are  better  understood  when  seen  than  by  any  verbal  descrip- 
tion.  There  is  also  a  test  from  an  incapacity  of  understanding 
numbers;  and  except  by  some  approximation  to  that,  there  is 
really  no  evidence  in  this  case  by  which  idiotcy  is  attempted 
tobeshevns.  This  person  was  deaf  and  dumb ;  but^  except  that 
her  mind  was  in  that  sense  dull,  and  perhaps  more  so  than 
the  minds  of  persons  who  are  afflicted  with  these  calamitieR 
generally  are,  it  seems  not  to  have  been  in  any  d^ree  un- 
aouad  It  is  dearly  the  law,  that  the  presumption  is  always 
in  fEivour  of  sanity,  and  there  is  no  exception  to  this  rule  in 
thecaseof  a  deaf  and  dumb  person;  but  the  onus  of  proving 
the  miBOundness  of  mind  of  such  a  personmust  rest  on  those 
who  dispute  her  sanity.  There  is  nothing  in  ourexperience 
which  would  lead  us  to  conclude  that  the  deaf  and  dumb 
are  generally  of  unsound  mind,  the  numerous  asylums  in 
which  such  persons  find  a  refuge  would  famish  abundant 
instances  to  the  contrary. 


1664 


I  must  examine,  then,  in  the  first  instance,  the  evidence 
which  has  been  brought  to  prove  the  unsoundness  of  mind 
of  this  person,  before  I  look  into  the  evidence  in  support  of 
her  sanity,  which  is  altogether  unnecessary,  unless  some- 
thing is  shewn  to  impeach  and  to  overthrow  the  presump- 
tion in  its  fiivour;  and  I  must  say,  that  I  never  saw  a  case 
in  which  the  evidence  was  more  weak.  Many  of  the  state- 
ments seem  to  imply  the  &ct  which  it  is  wished  to  make 
out^  rather  than  to  assert  it  directly.  First  of  all,  I  take 
the  affidavit  of  the  Defendant  Robert  Ha/rrod.  He  says, 
that  he  knew  Ma/ry  Ha/rrod  about  two  years  before  his 
marriage  to  her  sister,  and  continues: — ''During  aU  the 
tone  that  I  knew  the  said  Mary  Hcmrod  she  was  deaf  and 
dumb,  and  extremely  dull  of  intellect  I  was  not  myself 
capable  of  yyi airing  her  comprehend  anything,  and  I  used 
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generally  to  call  my  wife,  and  she  generally  made  her  un- 
derstand.'" That  is,  he  could  not  make  her  understand,  but 
one  accustomed  to  converse  with  her  could  do  so;  and 
there  is  scarcely  a  deaf  and  dumb  person  living  of  whom 
the  same  might  not  be  said.  Next  comes  the  evidence  of 
her  sister  Sa/roh  Ha/rrod.  She  says : — "  Mary  Ha/rrod  was 
deaf  and  dumb  all  the  time  I  knew  her.  During  the  life  of 
my  mother  Ma/ry  Jarrod  both  the  said  Mary  Harrod 
and  myself  lived  with  her.  The  said  Ma/ry  Harrod  was 
never  taught  to  talk  with  her  fingers,  neither  could  she 
read  or  write.  From  the  unfortunate  imbecility  with  which 
she  was  affected,  my  mother  never  allowed  her  to  leave 
the  house  alona  At  times  my  mother  had  considerable 
difficulty  in  makiog  the  said  Ma/ry  Harrod  understand, 
and  she  used  firequently  to  call  me  to  try  and  make  her 
comprehend  when  my  mother  could  not  do  so.  After  the 
death  of  my  mother,  in  the  year  1814,  the  said  Ma/ry  Ha/r- 
rod and  myself  lived  with  a  Mra  Criep,  at  Hockwold  cu/m 
WiUon;  and  some  time  after  my  marriage  to  Robert  Har- 
rod, in  the  year  1816,  the  said  Mary  Harrod  lived  with 
my  husband  and  myself"  Therefore,  8a/rah  Harrod  or 
her  mother  seem  to  have  been  able  to  make  Mary  Harrod 
understand  what  they  wished.  Another  witness,  Robert 
Jarrod,  says,  that  Mary  Ha/rrod  "  was  very  dull  of  com- 
prehension; and  I  am  sure  that  no  one  could  make  her  un- 
derstand unless  they  had  a  long  previous  acquaintance 
with  her;"  and  that  he  could  not  make  her  understand. 
But  this  witness  again  admits,  that  those  who  knew  the 
right  way  to  set  about  it  could  make  her  understand.  Ano- 
ther witness,  Rhoda  Cooke,  says: — "Ma/ry  Harrod  being 
deaf  and  dumb,  I  had  considerable  difficulty  at  all  times  in 
making  her  understand  ma  I  was  acquainted  with  two 
other  deaf  and  dumb  females  who  lived  at  WeetiTig,  and  I 
never  had  any  difficulty  in  making  them  understand  anything 
I  Yoshed,  by  signs  and  gestures."  Lydia  BvUock  gives  evi- 
dence to  the  same  effect>  saying,  that  she  had  much  diffi- 
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cdty  in  making  Ma/ry  Ha/rrod  CQmprehend  at  all  timesy 
ihongh  nuich  in  the  habit  of  seeing  her;  and  that  she  ''  could 
not  at  all  timeB  nnderstand  strangers.""    Job  Kvng  says, 
that  she  was  always  "deaf  and  dumb,  and  extremely  dull 
of  inteUect;"  that  he  could  not  make  her  understand;  but 
her  mster  Sarrah  could  sometimes,  "and  sometimes  she 
could  not  do  so.''    Robert  JoUy  says: — "I  could  never 
make  her  understand  anything  I  -wished  to  communicate 
to  her,  either  by  signs  or  gesturea    She  was  unable  to  read 
or  write;,  and  she  could  not  hold  any  conversation  with  her 
fingers,  as  I  have  been  told  other  deaf  and  dumb  persons  do; 
and  it  was  only  those  persons  who  were  always  living  with 
her  that  it  appeared  to  me  could  make  her  understand 
anything.''    Therefore,  all  the  witnesses  agree,  that  those 
who  had  the  opportunity  of  learning  how  to  do  it^  could 
make  her  comprehend  their  meaning;  and  they  all  state 
that  there  was  great  dullness  of  intellect^  and  inability  of 
making  her  understand  on  the  part  of  the  particular  wit- 
nesses, except  Somih  Harrod,  who  it  is  said  could  hold 
communication  with  her. 
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Then,  what  were  the  outward  signs  of  imbecility?  Her 
sister  states,  that^  in  consequence  of  her  "  unfortunate  im- 
becility," her  mother  "  never  allowed  her  to  leave  the  house 
alone."  If  that  had  been  supported  by  evidence  of  general 
imbecility,  which  might  easily  have  been  stated  if  it  exist- 
ed, it  might  have  been  of  some  weight;  but^  in  the  absence 
of  sadi  evidence,  the  mere  fact  of  her  deabess  and  dumb- 
ness alone  was  a  sufficient  reason  for  such  a  precaution. 
Her  conduct  was  always  perfectly  proper:  nothing  is  said 
of  anything  in  her  mind  or  appearance  or  demeanour  which 
indicated  imbecility. 


Then,  certain  other  £acts  are  mentioned.  It  is  said  by 
Scmxh,  that  John  Harrod,  who  was  afterwards  Mary'e 
husband,  ''only  occasionally  visited  oiur  house  while  the 
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said  Maty  Ja/rrod  was  residing  with  us,  but  never  in  the 
character  of  suitor  to  the  said  Ma/ry  Jarrod;  nor,  to  my 
knowledge,  had  the  said  John  Harrod  ever  had  a  suffi- 
cient acquaintance  with  the  said  Mary  Ja/rrod  to  enable 
him,  at  the  time  of  his  marriage,  to  make  her  understand 
the  nature  of  the  marriage  contract''  That  again,  in- 
dependently of  any  proof  of  imbecility,  is  a  question  of 
fraud,  as  to  which  there  is  not  the  slightest  evidence  in 
the  case. 


As  to  the  allegation,  that  John  Ha/rrod  never  came  to 
the  house  in  the  character  of  a  suitor,  it  must  be  remem- 
bered, that  it  is  admitted  that  he  came  constantly  to  the 
house,  and  that  he  was  the  brother  of  Robert  Harrod,  with 
whom  she  was  living;  and  with  respect  to  the  question, 
whether  or  not  they  contrived  to  have  interviews  in  which 
they  made  their  wishes  known  to  each  other  in  the  absence 
of  her  sister^  we  all  know  that  such  things  do  happen 
without  even  parents  knowing  anything  about  it  John 
Harrod  himself  says,  that  his  courtship  lasted  during  three 
year&  Then  Sarah  Harrod  says,  that  she  was  never  con- 
sulted in  reference  to  her  sister's  marriage,  but  that  her  sif- 
ter "  was  improperly  induced  to  leave  the  house  of  WHUa/m, 
Ja/rrod"  with  whom  she  was  then  staying  on  a  visit; 
"  and  none  of  the  relations  of  the  said  Ma/ry  Ha/rrod  were 
present  at  the  marriage,  or  were  they,  to  my  knowledge,  at 
all  consulted  on  the  subject"  She  goes  on  to  say,  that 
"Ma/ry  Harrod  was  unable  to  tell  the  value  of  money; 
and,  from  her  extreme  dullness  of  intellect^  no  person  could 
make  her  understand,  unless  they  had  had  a  very  long  and 
intimate  acquaintance  with  her."  That  shews  again,  that^ 
when  any  one  knew  how  to  get  at  it,  the  mind  was  thera 
Not  knowing  the  value  of  money,  no  doubt^  is  a  circum- 
stance of  some  importance,  and  it  is  the  only  one  of  which 
I  find  a  trace  in  the  subsequent  affidavits.  The  shape  in 
which  it  is  put  is,  that,  when  she  attended  to  customers  in 
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the  beer-shop  kept  by  her  husband,  and  they  laid  down 
alver,  she  did  not  know  how  to  give  change;  but  the  cus- 
tomers might  not  be  able  to  explain  to  her  how  much  beer 
they  had  drunk,  and  therefore  she  could  not  give  the  right 
changeL 

The  all^ation  is,  that  this  woman  could  not  understand 
the  marriage  ceremony  or  give  the  necessary  consent;  and 
the  only  hct  brought  forward  to  support  this  is,  that  she 
did  not  know  the  value  of  money,  which  is  attempted  to 
be  made  out  as  I  have  mentioned.  No  other  fact  of  im- 
becility is  mentioned,  except  that  her  mother,  when  she 
was  living  with  her,  used  not  to  let  her  go  out  alone. 

In  such  a  case  as  that,  even  if  unmet  by  any  counter 
evidence,  would  this  Court  grant  an  issue  to  try  the  ques- 
tion of  the  sanity  of  this  woman,  every  one  of  the  wit- 
nesses saying,  they  had  known  her  for  a  long  time,  and 
being  unable  to  prove  anythiog  indicating  imbecility  of 
mind?  My  impression  is,  that>  on  the  evidence  for  the 
defence  alone,  I  should  not  have  been  disposed  to  direct 
such  an  issue;  but  the  evidence  on  the  Plaintiff's  side  puts 
the  matter  beyond  the  possibility  of  doubC  Firsts  there 
is  the  evidence  of  a  medical  man,  more  competent  to  give 
an  opinion  on  such  a  subject  than  the  other  witnesses,  who 
are  in  the  position  of  country  &rmera  This  gentleman 
says,  that  he  has  known  Ma/ry  Harrod  for  upwards  of 
twenty-five  years;  and  he  says,  in  effect^  that  he  never 
saw  anything  to  induce  him  to  suppose  that  there  was  any 
unsoundness  of  mind.  Then  there  is  the  clergyman  who 
married  her.  I  must  suppose  that  he  would  not  have  so- 
lemnised the  marriage  if  any  such  reason  had  existed 
against  it;  but  he  says  in*  his  affidavit,  that  he  had  no  rea- 
son to  doubt  that  she  was  ''  of  competent  mind  and  under- 
standing." 

Then  come  certain  of  the  £Ekcts  of  the  case,  which  would 
render  it  difficult  for  the  Defendants  to  succeed,  even  upon 
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tHMffmcMm 


more  cogent  evidence  of  imbecility;  because,  I  believe  the 
best  way  of  judging  of  testimony  is  from  the  acts  of  the  par- 
ties who  are  witnesses  as  well  as  their  words;  and,  in  this 
case,  I  have  little  difficulty  in  preferring  the  evidence  of 
their  acts  to  their  words,  on  a  question  of  opinion.  The 
marriage  of  the  Plaintiff's  mother  took  place  to  the  dissatis- 
&ction  of  her  sister,  thirty-two  years  ago.  This  sister  was  the 
executrix  of  their  mother,  and  as  such  her  husband  would 
be  liable  for  her  acta  Ma/ry  Harrod  joined  with  her  hus- 
band in  filing  a  bill  in  Chancery,  in  1822,  against  Robert 
Ha/rrod  and  Sa/rah  his  wife,  to  have  the  legacy  left  to  her 
by  her  mother  secured  and  invested.  That  suit  proceeded, 
and  no  difficulty  was  raised  as  to  the  competency  of  Mary 
Harrod.  The  suit  was  compronaised,  without  objection  as 
to  the  capability  of  her  mind  for  that  purpose:  a  sum  of 
26002.  was  subsequently  set  apart^  and  tiie  dividends  of  that 
sum  were  paid  for  twenty  years  without  objection;  and,  im- 
til  the  trustee  had  attempted  to  appropriate  the  money,  and 
was  called  to  account  in  the  present  suit>  no  one  ever  heard 
a  word  of  the  unsoundness  of  mind  oi  Ma/ry  Ha/rrod,  Nay, 
further,  Robert  Harrod  had  actually,  in  1844,  lent  money 
to  John  and  Mary  Harrod  upon  the  security  of  this  very 
legacy,  the  charge  on  which  would  not  be  worth  a  farthing  as 
a  security  if  this  imsoundness  of  mind  had  existed.  Anything 
more  preposterous,  under  all  these  circumstances,  than  this 
attempt,  I  have  scarcely  seen  in  any  case  before  the  Court 


I  am  therefore  of  opinion,  that  there  is  nothing  in  this 
case  to  shew  that  the  Plaintiff's  mother  was  of  unsound 
mind;  and  as  no  case  of  fraud  is  alleged,  there  is  notlung 
more  to  be  done.  Adverting  to  what  took  place  on  the 
marriage,  I  think  that  she  had  full  and  sufficient  capacity 
to  enter  into  the  contract  of  marriage.  [His  Honour  reca- 
pitulated the  facts.]  She  appears  to  have  conducted  her- 
self previously  with  perfect  propriety,  and  she  entered  into 
the  contract  of  marriage,  by  going  through  the  ceremony 
with  sufficient  comprehension  of  its  effect     It  is  worthy  of 
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remark,  that  infants  of  the  age  of  twelve  years  being  females, 
and  of  the  age  of  fourteen  years  being  males,  are  competent 
to  contract  marriage,  though  incapable  of  entering  into  any 
other  contract     Eveiything  is  presmned  in  £ftvour  of  mar- 
riage.    It  is  here  said  by  some  of  the  witnesses,  that  she  was 
incapable  of  entering  into  that  or  any  other  contract    But 
am  I  to  assume  that  a  fiaud  was  committed?    I  do  not 
think  that  it  is  necessary  to  direct  any  inquiry  upon  this 
subject^  because  I  have  no  difficulty  in  coming  to  the  con- 
clusion, upon  authority,  that  the  Plaintiff's  mother  did  give 
the  necessary  assent,  so  as  to  render  her  marriage  valid. 
As  I  have  said,  persons  of  very  youthful  age  are  capable  of 
entering  into  the  marriage  contract    The  contract  itself  in 
its  essence,  independently  of  the  religious  element,  is  a 
consent  on  the  part  of  a  man  and  woman  to  cohabit  with 
each  other,  and  with  each  other  only.    All  that  is  required 
by  the  law  of  ScoUand  ia,  that  the  consent  should  be  given 
in  a  solenm  manner;  and  that  is  aU  that  is  necessary  in  a 
marriage  before  a  Registrar  in  Englamd,  according  to  recent 
legislation.    The  religious  element  does  not  reqtdre  anything 
more  of  the  partiea    It  is  the  action  of  the  church  upon 
sach  consent:  they  have,  in  the  presence  of  the  church,  to 
give  their  assent  solemnly,  as  evidence  of  the  marriage;  and 
in  some  communions  it  is  held,  that  there  is  a  religious  sa- 
crament in  the  benediction  conferred.  How  may  that  consent 
be  given?    SwvnhuTTie,  in  his  Treatise  of  Spousals,  p.  204, 
says,  as  every  one  knows,  that  marriages  may  be  contracted 
between  deaf  and  dumb  persons.    Shviriburne  gives  cases 
of  one  of  the  parties  saying  the  words,  and  the  other  assent- 
ing by  signs;  then  of  some  one  else  saying  the  words,  and 
both  the  parties  assenting  by  signs;  then  of  nothing  being 
said,  but  all  being  traaisacted  by  signa     "  Nevertheless,'*  he 
continaeef,  ''  this  is  not  all,  for  not  only  then,  when  the  one 
party  useth  words  and  the  other  signs,  or  when  a  third  per- 
son uttering  the  words  both  the  parties  use  signs  of  consent, 
is  the  contract  good,  according  to  the  former  branch  of  the 
aforesaid  distinction;  but  even  there  also,  where  no  words  at 
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all  be  uttered,  neither  by  the  parties  nor  by  any  third  per- 
son, may  spousals  or  matrimony  be  contracted  by  signs  only, 
(so  that  the  same  be  significant)/'  adding,  ''because  it  is  a 
common  rule  of  law,  ex  aequipollentibus  utrum  fiat  nihil  in- 
terest" 


Though  our  law  requires  certain  formalities  to  be  complied 
with,  such  as  the  publication  of  banns  and  the  like,  as  regards 
the  ceremony  itself,  it  has  never  been  held  that  repetition  of 
the  words ofthe  marriage  service  is  necessary.  Ihavecertain- 
ly  known  cases  of  complete  marriages,  where  perhaps  it  was 
improper  that  the  marriage  should  be  celebrated,  in  which  the 
parties,  being  of  the  poorer  classes,  have  wilfully  abstained 
from  making  the  responses,  especially  that  as  to  obedience 
on  the  part  of  the  woman.  Svmibume  says,  that  any  sign 
of  assent  is  sufficient  When  the  hands  of  the  parties  are 
joined  together,  and  the  clergyman  pronounces  them  to  be 
man  and  wife,  they  are  married,  if  they  understand  that  by 
that  act  they  have  agreed  to  cohabit  together  and  with  no 
other  person.  I  can  have  no  doubt  that  this  woman  under- 
stood thi&  She  had  been  residing  previously  with  a  mar- 
ried couple,  and  must  have  known  that  they  lived  together 
in  a  manner  di£ferently  from  unmarried  persons  like  herseE 
She  remained  up  to  the  time  of  her  own  marriage  perfectly 
respectable  and  chaste;  she  went  through  the  solemnity  in 
which  the  hands  of  herself  and  her  husband  were  joined. 
A  child  was  bom  of  the  marriage  in  due  time,  and  not 
sooner.  She,  who  was  aware  of  what  the  proprieties  of 
life  required,  and  had  remained  chaste  until  this  time, 
after  the  celebration  of  this  marriage  and  not  before,  al- 
lowed the  communication  of  her  husband.  That  shews 
that  she  was  aware  she  had  performed  a  solemn  act^ 
imposing  new  duties,  and  she  was  constant  to  her  hus- 
band during  the  rest  of  her  life, — a  period  of  nearly  thirty 
years.  Am  I,  then,  to  say  that  this  person,  whose  sound- 
ness of  mind  it  is  impossible  to  impeach,  was  so  dull  of  in- 
tellect as  not  to  be  capable  of  contracting  marriage?    The 
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clergyman  does  not  minutely  describe  what  passed  on  the  1864. 
occasion  of  the  marriage;  but  that  was  not  necessary,  as 
the  burden  of  proof  did  not  lie  upon  those  who  wish  to 
support  the  validity  of  the  marriage.  Every  thing  is  to  be 
presumed  in  favour  of  a  marriage  solemnly  contracted.  In 
every  view  of  this  matter  which  I  can  take,  I  have  no  doubt 
whatever  that  there  is  no  evidence  of  the  unsoundness  of 
the  mind  of  the  Plaintiff's  mother,  or  of  her  incapacity  to 
contract  a  valid  marriage. 


Judffmeni, 


GRIFFITHS  V.  HATCHARD.  "^"^^  ^®'*- 

ERTAIN  real  estate  consisting  partly  of  land  calculated  Pwduuei^ 

for  building  purposes,  and  partly  of  ground  rents^  was  sold  gcdt^jH^^ 

by  auction  in  123  lots,  subject  to  a  condition  of  sale  in  the  ^^* 

following  terms: —  On  a  mle  by 

anctionofland 
*  The  ground  rents  being  all  secured  by  several  leases,  the  in  lota  the 

counterparts  of  such  leases  will  be  delivered  to  the  respec-  the  lot  largest 

tive  purchasers  on  the  completion  of  his  or  her  purchase;  S/abaenSof 

but  the  deeds  relating  to  the  remainder  of  the  property  will  ^J  condition 
o  r    r      J  respecting 

be  retained  by  the  vendors  until  the  whole  of  the  property  them,  ie  enti- 
to  which  they  relate  shall  have  been  sold;  and  until  such  tody  of  the 
period  the  vendors  will  produce  the  said  deeds  for  the  in-  ^^^JJ^Jq®" 
spection  of  the  purchasers  at  the  expense  of  the  latter,  but  ^^^  ^T'f®'*^ 
shall  not  be  bound  to  enter  into  any  deed  of  covenant  for  a  condition 
their  production.    And,  as  soon  as  the  whole  of  the  property  chaser  oftiie 
has  been  sold,  the  purchaser  of  the  largest  lot  shall  be  enti-  ^^J^have** ' 
tied  to  the  possession  of  the  title  deeds,  and  shall  be  bound,  them,  that 
if  required,  to  enter  into  deeds  of  covenant  for  their  produo-  largest  in  su- 
tion  with  the  respective  purchasers  of  the  other  lots."  ^^"^^^    ' 

The  Plaintiff  was  the  purchaser  of  the  lot  which  was  the 
largest  in  superficial  area;  and  the  Defendant  was  the  pur- 
chaser of  the  lot,  consisting  partly  of  ground  rents,  which 
was  of  the  largest  value. 

VOL  L  C  K.  J. 
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1864.  Mr.  Moxon  for  the  Plaintiff. — ^The  purchaser  of  the  lot  of 

land  largest  in  extent  is  entitled  to  the  custody  of  the  deeda 
In  all  the  precedents  of  conditions  of  sale,  which  are  given 
in  the  text  books,  when  the  purchaser  of  the  lot  which  is 
Argumetu,  largest  in  value  is  intended  to  have  the  title  deeds,  that  is 
distinctly  specified ;  but  here  there  is  no  reference  to  the 
value,  it  is  simply  "  the  laigest  lot,''  which  must  mean  larg- 
est in  point  of  area.  The  other  construction  would  be  open 
to  the  inconvenience  that  two  lots  might  possibly  be  sold  for 
'    the  same  price. 

Mr.  Pearson  for  the  Defendant — ^The  purchaser  of  the 
lot  largest  in  value  is  entitled  to  the  custody  of  these  deeds. 
The  word  '  largest'  must  be  construed  with  regard  to  the 
circumstances  und&r  which  it  is  used;  for  example,  it  is 
often  stipulated  that  the  largest  purchaser  shall  have  the 
deeds;  and  according  to  the  Plaintiff's  construction  that 
would  mean  the  purchaser  who  was  the  largest  in  his  phy- 
sical proportiona  Moreover,  it  is  obviously  most  just  that 
the  purchaser  of  the  most  valuable  lot  should  have  the  care 
of  the  deeds,  and,  accordingly,  the  rule  of  law  gives  them  to 
him  in  the  absence  of  any  stipulation;  and  here,  the  word 
'largest'  cannot  mean  laigest  in  extent,  because  that  would 
be  inapplicable  to  such  parts  of  the  property  as  consist 
of  groimd  rents. 

The  reply  was  not  heard. 


Judffmeni.       ViCE-ChANCELLOR  SiR  W.  PagE  WoOD: — 

In  the  simple  case  of  a  sale  of  land  lotted  out^  I  can  have 
no  hesitation  in  saying,  that  the  purchaser  of  the  largest  lot 
must  mean  the  largest  in  superficial  extent  The  lot  is  the 
land,  and  the  largest  lot  is  that  which  includes  the  largest 
quantity  of  land  The  condition  does  not  refer  to  the  larg- 
est in  value,  and,  in  fact,  it  would  be  imnecessary  to  stipu- 
late that  the  purchaser  of  the  lot  largest  in  value  should 
have  the  custody  of  the  deeds,  because  the  law  would  give 
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him  that  right  in  the  absence  of  any  stipulation.     As  to  the 

term  being  inapplicable  to  ground  rents,  except  in  respect  q^J^I^^ 

of  value,  it  will  be  observed,  that  the  conditions  distinguish  „    *• 

the  ground  rents  from  the  other  property  in  this  very  mat-         

ter  of  the  title  deeds.  Judgmmt. 


CLABK  V.  GILL.  July  21#f, 

HE  Plaintiff,  and  other  persons,  who  had  made  affidavits  I5<i^l6  Viet.  e. 

86  ML  88  S4-— 

in  support  of  an  interlocutoiy  motion,  were  under  oral  cross-  Evidence— li^ 
examination  before  the  Examiner,  in  accordance  with  the  S"o^i^^«>. 
powers  for  that  purpose  given  by  sect  38  of  15  &  16  Vict  a  ^^Jjj^^^**" 


86.     One  only  of  such  witnesses  had  been  actually  examined  pen^atifm. 

when  the  examination  was  adjourned,  because  one  of  the  An  Examiner, 

other  witnesses,  being  a  medical  man,  resident  in  London,  wdtawee  °"h 

within  the  limits  of  the  bills  of  mortality,  refused  to  submit  bayemadeaffi- 
,  ...  .  .1  . .        1     ^   ,  .  davits  are  be- 

to  oral  exammation  until  compensation  had  been  given  to  ing  croes- 
him  for  his  loss  of  time  in  attending  to  be  examined.  tSpSposo  of 

obtaining  evi- 

Mr.  Souihgate  now  moved  that  the  Examiner  might  be  iiS^oca^y" 

ordered  to  transmit  the  depositions  of  the  one  witness  who  "j^^?"*."  ** 

■^  liberty  to  re- 

had  been  examined  to  the  Becord  Office  of  the  Court,  to  be  turn  partof 

there  filed,  in  order  that  the  parties  to  the  suit  might  ob-  tioms  at?dme; 

tain  copies,  as  directed  by  15  &  16  Vict  c.  86,  s.  34.  denJfubT'' 

ing  taken  for 

Mr.  Roxburgh,  for  the  Plaintiff,  opposed  the  motion,  re-  ^ea^^t""^ 
ferrinfi:  to  the  provision  in  15  &  16  Vict  a  86,  a  34?,  that,  wemethithe 

..  -.  ,-  _.  cannot  return 

''when  the  exammation  of  witnesses  before  any  Examiner  any  untu the 
shaU  have  been  condvded,  the  original  depositions,  au-  olorod*  ^^^ 
thenticated  by  tiie  signature  of  such  Examiner,  shall  be      Profeononal 
transmitted  by  him  to  the  Becord  Office  of  the  said  Courts  rrighfto  de^ * 

mand  compen- 
sation for  l088 
of  time  at  the  rate  of  a  guinea  a  day  before  they  submit  to  be  examined,  although  they  reside 
in  the  town  in  which  the  examination  is  conducted.  Scale  of  allowances  to  different  witnesses. 

c2 
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1864.  to  be  there  filed"  He  argued,  that  this  section  applied  not 
only  to  evidence  taken  in  a  cause  for  the  purposes  of  the 
hearing,  but  also  to  a  case  like  the  present;  for  an  interlo- 
cutory motion  was  often,  in  effect,  the  hearing  of  the  catue^ 
and  the  evidence  on  such  a  motion  would  be  closed  as 
soon  as  all  the  witnesses  had  been  examined.  [ViCEr 
Chancellor. — ^That  would  not  prevent  other  affidavits  be- 
ing made  after  the  cross-examination.]  But  the  function 
of  the  Examiner  is  at  an  end,  until  a  fresh  order  for  the 
examination  of  witnesses  is  made.  [Vice-Chancellor. — 
From  the  position  in  the  Act  of  the  34th  clause,  it  seems 
only  to  refer  to  evidence  taken  for  the  purposes  of  the 
hearing.  What  damage  would  you  sustain  by  having  these 
depositions  returned?]  The  Flamtiff  might  then  frame 
new  affidavits  upon  the  cross-examination,  which  would  be 
an  inconvenient  course  pending  the  oral  exai^iination; 
whereas  no  inconvenience  would  result  from  retaining  the 
depositions  untQ  the  examination  is  completed. 

Yice-Chancellor — ^As  the  days  of  keeping  evidence  se- 
cret are  gone  by,  I  do  not  see  the  inconvenience  of  the  course 
proposed ;  for  the  solicitors  present  at  the  examination  might 
take  notes  of  the  evidence,  and  affidavits  might  be  fiumed 
upon  such  note&  The  sooner  the  depositions  are  delivered 
out,  the  sooner  the  motion  can  be  brought  to  a  hearing, 
and,  by  briefing  the  evidence  from  day  to  day,  the  matter 
may  be  expedited  considerably.  I  think  that  the  Exa- 
miner is  at  liberty  to  return  part  of  these  depositions  at  a 
time,  and  that  I  camiot  prevent  him. 

Mr.  Roxburgh  then  asked  for  leave  to  give  notice  of 
motion,  that  the  witness  who  refused  to  be  examined  should 
shew  cause  why  he  should  not  appear  before  the  Examiner, 
at  his  own  expense.  He  contended,  that  this  witness  had 
no  right  to  iosist  upon  having  compensation  made  to  him 
for  loss  of  time  before  he  was  sworn,  as  he  was  residing 


Argument. 
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within  llie  limits  of  the  bills  of  mortality.  The  Taxing-  1854. 
MasteiB  were  authorised  to  allow  such  expenses  on  tax- 
ation, but  the  witness  was  bound  to  submit  to  be  examined 
on  payment  of  one  shilling. — He  referred  to  5  Eliz.  c.  9, 
&  12,  made  perpetual  by  the  29  Eliz.  a  6.  There  might  be 
a  difference  in  the  case  of  witnesses  living  in  the  country. 

VlCEr-CHANOELLOB. — Tou  may  give  notice  of  motic«L  I 
cannot  now  direct  the  Examiner  to  examine  this  witness. 
Tou  allow  that  a  professional  witness  living  in  the  country 
would  liave  a  right  to  demand  this  payment^  and  yet  you 
contend  that  a  professional  man  of  eminence  in  London^ 
whose  time  may  be  infinitely  more  valuable,  has  not  such  a 
right  I  think  thaty  on  principle,  it  would  be  very  objec- 
tionable that  the  payment  should  not  be  made  beforehand; 
because  otherwise  it  might  be  held  out  as  an  inducement 
to  such  a  witness  to  give  his  evidence  in  a  certain  way, 
that,  if  he  did  so,  he  would  be  compensated,  and  not  other- 
wise. 


Vice-Chancellor  Sir  W.  Page  Wood  :—  July  24«A. 

I  have  made  inquiry  of  the  highest  authority  at  common  JudgfMiu, 
law,  and  have  in  consequence  obtained  the  opinion  of  Mr, 
BuTice,  one  of  the  Masters  of  the  Court  of  Queen's  Bench, 
and  neither  of  them  has  any  doubt  that  a  professional  wit- 
ness has  a  right  to  demand  compensation  for  his  loss  of  time 
before  being  swom.  I  have  the  following  written  statement 
from  Mr.  Bunce: — 

**  A  medical  witness,  residing  in  London,  is  entitled  to 
require  for  his  expenses,  for  attending  to  give  evidence  in 
London,  one  guinea  a  day,  and  no  more.  If  the  witness 
has  to  come  to  London  from  a  distance,  then  three  guineas 
a  day,  and  what  is  paid  for  travelling  expenses. 

"  The  rule,  that  a  witness  is  bound  to  attend  and  give  his 


JmdffaunL 
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evidence,  where  he  lives  in  the  same  town,  on  payment 
of  I0.,  is  no  longer  law  since  the  late  Acts  of  Parliament^ 
and  particularly  since  the  1 5  &  16  Vict  a  76  (a),  mider  which 
a  scale  of  allowances  to  different  witnesses^  according  to  their 
station  in  life,  has  been  prepared  and  approved  by  the 
Jndges;  and  though  this  scale  is  not  in  terms  exjRessly  ap- 
plicable to  witnesses  in  equity,  no  doubt  the  taxing  officers 
of  that  Court  would  regulate  the  allowances  upon  the  same 


"  If  the  witness  refuses  to  attend  unless  his  expenses  are 
first  paid,  one  guinea  a  day  would  be  all  that  he  could 
claim.'' 

(a)  The  Common  Law  Prooedmne  Ad,  1852. 


Nov.  2nd.     In  the  Matter  of  THE  JOINT-STOCK  COMPANIES 
WINDINGHJP  ACTS,  1848  and  1849; 

AKD  OF 

THE  METROPOLITAN  CARMAQE  COMPANY: 

CLARKE'S  Casel 

Praetieer-'Mo-  X  HIS  was  a  motion  to  discharge  an  order  for  the  winding'^ 

ckcwge  Wind-  ^P  ^^  ^^^  Metropolitan  Carriage  Company,  which  was  made 

^Mi^CWcr  Qj^  a  petition  in  the  above  matters  by  the  Vice-Chancellor 

CoiUo/wind'  Sir  WiUiam  Page  Wood,  on  the  4th  of  March,  1853. 

inff^tp. 

An  application      The  petition  had  been  presented  by  one  of  the  directors 

may  be  Tni^4^4^       i*   i      ^^  . 

by  motion,       of  the  Company;  and  it  stated,  that  a  deed  of  settlement 

Ssch^elk      ^^  ^®^  executed,  "  containing  the  usual  provisions  ordi- 

winding-up 

order,  which  haa  been  made  upon  petition. 

Where  such  an  a|mlication  was  made  fifteen  months  after  notice  of  the  order,  and  when 
considerable  costs  had  been  incurred  in  the  winding  up,  although  made  by  a  person  directly 
after  he  was  placed  upon  the  list  of  contributories,  and  although  supported  by  evidence  of 
facts,  which,  if  disclosed  on  the  heariug  of  the  petition,  would  have  prevented  the  order: — 
I/eld,  that  the  Court  could  not  discbaz^ge  the  order,  unless  the  applicant  would  consent  to  pay 
the  costs  which  had  been  incurred  by  the  official  maosger;  and,  as  he  declined  to  do  so,  the 
motion  was  refused,  with  costs. 
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narily  infierted  in  Companies'  deeds/'  by  which  certain  per- 
sons^ including  the  petitioner,  were  appointed  directors; 
that  the  requisite  amount  of  capital  had  been  subscribed 
for;  and  that  the  company  had  been  completely  registered 
on  the  25th  of  September,  1852.  The  petition  stated,  that 
considerable  preliminary  expenses  had  been  incurred,  and 
that,  after  the  complete  registration,  letters  of  allotment 
had  be^i  issued,  but  that  only  about  101.,  by  way  of  depo- 
sit, had  ever  been  paid;  and  that  the  company  were  under 
large  liabilities ;  and  that  judgment  had  been  obtained  in  an 
action  against  one  of  the  directors  for  672.  for  some  fiimitmre 
supplied  for  the  use  of  the  company;  and  that  this  director 
had  given  ten  days'  notice  to  the  other  directors  and 
shareholders  to  protect  him  from  the  consequences  of  such 
debt^  which  notice  had  not  been  attended  to.  The  peti- 
tion also  stated,  that  a  large  debt  was  due  from  the  com- 
pany to  the  secretary. 
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Evidence  was  now  given,  to  the  effect  that  it  was  agreed 
by  the  board  of  directors,  first,  '*  that  no  operations  should 
be  commenced,  or  expenses,  except  preliminary  ones,  in- 
curred, unless  and  until  a  minimum  capital  of  12,0002. 
should  be  in  the  hands  of  the  bankers  of  the  company." 
''Secondly,  that^  in  the  event  of  such  a  simi  as  12,0002. 
not  being  collected,  the  company  should  be  considered 
as  having  never  reached  maturity;  and  all  moneys  paid 
by  subscribers  should  be  returned,  minus  1^.  per  share, 
the  directors  themselves  being  the  only  parties  answer- 
able for  any  expenses  plus  such  shilling."  And  it  was  proved 
that  the  officers  of  the  society,  including  the  secretary,  had 
formally  agreed,  that  their  salaries  and  remuneration  should 
be  contingent  upon  the  12,0002.  being  raised.  It  appeared 
also,  that  some  of  the  directors  had  made  themselves  indi- 
vidually liable  for  most  of  the  preliminary  expenses,  and 
that  the  only  debts  which  they  had  jointiy  incurred  were 
the  672.,  which  had  been  recovered  in  the  action;  and  ano- 
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ther  bill  for  furniture,  upon  which  an  action  had  been 
brought  against  another  of  their  body. 

The  prospectuses  and  deed  of  settlement  of  the  company 
contained  a  clause,  limiting  the  liability  of  the  shareholders 
to  1&  per  share,  in  case  the  minimum  capital  of  12,0002w 
should  not  be  raised  This  fact  was  not  stated  in  the  pe- 
tition. 


The  petitioner  had  been  served  with  notice  of  this  mo- 
tion, but  did  not  appear. 

It  was  shewn,  that  Mr.  Cla/rke  had  been  aware  of  the 
existence  of  the  winding-up  order  since  April,  185S;  when 
he  received  notice  that  an  official  manager  was  about  to 
be  appointed,  and  had  attended  and  taken  part  in  the  dis- 
cussion concerning  such  appointment 

Mr.  Clarke  had  recentiy  been  put  on  the  list  of  contri- 
butoriea 


Argument,         ^*  ^l^>  Q*  ^'>  ^^^  ^*  Burdou  for  the  motion. 

Mr.  Roodmrgh,  for  the  official  manager,  contra,  objected 
that  the  order,  having  been  made  upon  petition,  could  not 
be  discharged  upon  motion.  By  the  99th  section  of  the 
Statute  of  1848,  a  motion  might  be  made  before  the  Lord 
Chancellor  by  way  of  appeal,  but  that  did  not  apply  to  a 
rehearing  before  the  Vice-Chancellor.  '  [Vicb-Chancel- 
LOR. — I  see  no  principle  for  such  a  distinction.] 

Mr.  RoU,  Q.  C. — A  petition  is  only  necessary  in  such 
cases  when  there  is  a  complicated  state  of  facts  which  it  is 
proper  to  put  on  record  [Vice-Chancellor. — I  will  hear 
the  motion.]  The  original  petition  contained  misrepre- 
sentations and  suppressions  of  material  facts;  for  example. 
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statements  of  numerous  debts  of  the  company  which  do  not 
exists  and  no  allusion  to  the  limited  liability  of  share- 
holders, or  to  the  contingent  salaries  of  the  officers;  and, 
therefore,  this  Court  will  now  dissolve  the  order  which  has 
been  thus  obtained:  Ex  parte  Ba/mett(a).  Then,  Mr. 
Clarke  cannot  be  prejudiced  by  the  time  that  has  elapsed 
anoe  the  order  was  made;  for  he  conceived,  until  quite  re- 
cently, that  his  liability  would  be  limited  to  \a,  per 
share;  but  now  that  he  is  to  be  put  upon  the  list  of  con- 
tributories^  he  will  be  liable  in  addition  to  a  proportionate 
share  of  the  costs  incurred  in  the  winding-up;  and  there- 
fore it  now,  for  the  first  time,  becomes  necessary  for  him  to 
mterfere  to  prevent  this  extremely  expensive  proceeding 
being  thus  carried  on:  Oay*s  case  (6),  Mowatt  and  Elliott's 
ccMe(c). 
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Mr.  Roxburgh  contra. — The  delay  of  this  application  for 
so  long  is  alone  a  sufficient  answer  to  it :  i2e  The  Chep- 
itow,  OUmceater,  and  Forest  of  Dean  RaUway  Gompamy  (d)- 
The  petitioner  is  the  proper  person  to  defend  the  order 
which  has  been  made.  [Mr.  RoU. — He  has  been  served 
and  does  not  appear.]  [Vice-Chancellor. — Is  Mr.  Clarke 
willing  to  pay  the  costs  which  have  been  incurred  by  the 
oflScial  manager?]  pir.  RoU, — No;  they  are  probably 
very  considerable.] 

Mr.  DamAely  Q.  C,  am.  cur.,  mentioned  a  case  before  Vice- 
Chanoellor  Kindersley,  in  which  it  seemed  to  be  considered 
that  such  an  application  could  not  be  made  by  a  share- 
holder until  his  name  was  put  on  the  list  of  contributoriea 


(a)  1  De  Q.  &  a  744. 

(6)  lDeG.Mac&a.347. 


(c)  3  De  a  Mac.  &  G.  264. 

(d)  2  Sim.  N.  S.  11. 
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Vice-Chancellor  Sm  W.  Page  Wood  : — 

I  confess  that  I  have  a  strong  opinion  against  the  mode 
of  obtaining  the  original  order  in  this  casa  The  original 
petition  was  in  the  ordinary  form  of  a  petition  for  a 
winding-up  order.  It  stated  that  the  requisite  number 
of  shares  had  been  subscribed  for,  and  that  the  deed  had 
been  executed  in  the  usual  form,  but  suppressed  alto- 
gether the  &iCt  that  it  was  stipulated  that  Is.  per  share 
was  to  be  the  extent  of  the  liability  of  each  shareholder ; 
and  it  stated  that  numerous  debts  existed  and  claims  to  a 
large  amount^  setting  out  some  by  way  of  specimen,  and 
that  ther6  were  other  large  liabilities.  It  turns  out  to  be 
the  fact,  that  all  the  shareholders  are  only  liable  to  the 
extent  of  Is.  per  share,  and  that  the  only  debt  in  respect 
of  which  they  could  be  made  to  contribute  was  a  debt  of 
about  672. ;  and  that  the*officers  of  the  company  undertook 
to  look  only  to  the  assets  of  the  company  for  payment  of 
their  salariea  It  is  only  the  directors  themselves,  if  they 
could  be  called  upon  to  pay  the  secretary,  which  they  can- 
not be,  who  could  come  to  the  Comt  to  enforce  contribu- 
tion in  respect  of  his  claim. 

I  am,  however,  extremely  dissatisfied  with  the  mode  in 
which  this  case  is  presented  to  the  Court  The  party  now  ap- 
plying to  discharge  this  order,  which  he  might  probably  have 
succeeded  in  doing  if  the  application  had  been  made  in  due 
season,  as  in  the  case  of  Ex  parte  Bamett  (a),  was  aware, 
fifteen  months  ago,  of  the  existence  of  the  brder  to  wind 
up  the  company.  He  attended  about  that  time  in  the 
Master's  office,  and  took  some  part  in  the  discussion  as  to 
the  appointment  of  an  official  manager,  and  it  seems  now 
almost  impossible  for  the  Court  to  hold  against  the  official 
manager  himself  that  this  order  can  be  discharged,  unless  it 
were  manifestly  contrary  to  law,  in  which  case  it  would  fall 


(a)  1  De  G.  &  S.  744. 
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of  itself  The  Court  cannot,  in  the  exercise  of  its  discre- 
tion, leave  the  official  manager  liable  for  all  the  costs  which 
have  been  incurred,  at  the  application  of  a  party  who  has 
suffered  the  official  manager  to  incur  those  costs  during  a 
period  of  fifteen  months  without  interfering  in  any  way, 
and  who  does  not  now  propose  to  indemnify  him.  There 
might  be  some  difficulty  in  his  making  a  special  applica- 
tion until  he  was  put  on  the  list  of  contributories  ]  but  he 
must  have  seen  plainly  what  course  must  be  taken  under 
the  order,  and  there  was  no  doubt  that  he  would  be  a  con- 
tributory; and  therefore  the  {oii  course  on  his  part  would 
have  been  to  put  the  whole  matter  in  the  way  of  being 
tried,  by  placing  himself  at  once  upon  the  list  of  contri- 
butories, or  making  some  application  to  the  Court  to  de- 
termine the  expediency  of  having  the  company  wound  up 
under  the  statute.*  He  might  have  done  what  he  is  now 
doing  fifteen  months  aga  Can  I  now  upon  his  sole  appli- 
cation, no  one  else  appearing  to  object  to  the  order,  do 
what,  if  all  the  facts  had  been  before  me  at  the  time  of  the 
making  of  this  order,  I  should  probably  have  done,  declare 
that  this  company  should  not  be  wound  up  under  the 
Act? 
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There  are  still  some  grounds  for  proceeding  under  the 
statute.  The  shareholders  are  confessedly  liable  to  the 
extent  of  Is.  per  share,  and  there  is  no  reason  why  the 
directors  should  themselves  pay  the  debt  of  67i.,  and  they 
would  have  a  right  to  complain  if  they  were  not  indemni- 
fied It  may  be  true  that  they  were  not  justified  in  putr 
ting  this  expensive  machinery  in  motion.  Still  it  has  been 
done,  and  no  one  has  complained  until  now.  Whatever 
order  I  might  have  made,  if  Mr.  Clarke  had  indemnified 
the  official  manager  against  the  costs  which  he  has  already 
incurred,  I  do  not  think  I  can  now  stay  the  proceedings ; 
and  I  must  therefore  refuse  this  motion  as  against  him  with 
costa 
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Nov.m.  BRIDOER  V.  PENFOLD. 

SaU  hytlu  -*-^  ^^  ^^®^  *^®^®  ^^  ^^®®^  ®'  ^®'  ^y  *^^<^^  ^^  certain 
(7oui*— Cct'ei-  leasehold  property,  under  a  decree  of  the  Court,  and  the 
Vice-chancellor  had  just  signed  the  certificate  approving 


^^^^     the  purchaser  of  Lot  1,  at  the  price  of  100?. 

On  a  Bale  un-  -     - 

der  a  decree, 
the  Bignature 

of  the  cerfcifi-  Mr.  </.  H.  Pol/meT  now  moved  to  open  the  biddings  as  to 

porchase  bv  this  lot^  on  behalf  of  certain  persons,  who  offered  an  advance 

SlSSS  is  ^^  ^^^''  ^^  ^®  payment  of  the  costs,  charges,  and  expenses 

equivalent  to  occasioned  to  the  purchaser  by  his  bidding  at  the  former 

the  order  nisi 

to  confirm  the    Sale. 

Mastei^s  re- 

^^t^""      Mr.  Turner,  for  the  former  purchaser,  objected,  that  the 
tice;  and  the     application  was  too  late,  as  the  Vice-Chancellor  had  signed 

certificate  is         ^^  .  ° 

liable  to  be      the  Certificate.    He  said,  moreover,  that  the  real  benefit  to 

^^J^^J^^th-  the  property  would  be  very  small,  as  the  expenses  of  the 
in  eight  days     fon^gr  ^^  ^^^^  ^H 
after  such  sig- 
nature. 

Consequent-      Mr.  Orenside  for  the  Plaintiff,  Mr.  W.  H,  Terrell  for  other 

ly'"?*PP|jf  paxtiea 
tion  to  open      * 

the  biddings 

on  the  usual         Mr.  Palmer  said,  that  his  clients  would  bear  the  costs  of 

terms  may  be      -      ^ 

made  within     the  future  sale. 

eight  days  af-  

ter  the  certi- 

b^the^u^  Yice-Chancellob  Sir  W.  Fage  Wood  said,  that  his 
^«^^^«  signing  the  certificate  was  only  equivalent  to  the  order  nisi 
hidings  upon  confirming  the  Master's  report  of  the  purchase  under  the 
k^^  abide  former  practice;  and,  by  15  &  16  Vict  c.  80,  &  34,  and  Or- 
Ij^eO^  der  61  of  16th  Oct,  1862,  eight  days  were  given,  after  such 
as  to  the  ex-  signature  and  the  filing  of  the  certificate,  within  which  the 
resale,  where  certificate  might  be  discharged.  His  Honour,  therefore,  did 
^c^ly^?  not  think  that  the  application  was  too  late;  and  if  Mr. 
more  than  the 
probable  expenses  of  such  resale. 
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Palmer'a  clients  would  undertake  to  abide  by  any  order      ^  1854. 
which  the  Court  might  make  for  payment  by  them  of  the 
whole  or  any  part  of  the  expenses  of  the  second  sale,  and 
offered  besides  an  advance  of  502.,  and  to  pay  the  costs  of 
the  former  purdiaser,  the  application  must  be  granted. 


Judgment. 


BUCKLEY  V.  COOKK  J^av.  9th, 

IHIS  was  a  motion  by  the  Plaintiff  in  this  cause,  that  she  Common  Law 
might  be  at  liberty  to  produce  before  the  special  Examiner,  1354^  «.22—  ' 
or  otherwise  as  the  Court  might  direct,  evidence  to  prove  ^^^^^^^ 

that  one  of  the  witnesses  who  had  been  examined  on  her         

behalf  had  made  at  other  times  statements  inconsistent  with  tion  of  the 
the  testimony  given  by  him  in  this  cause.     The  evidence  pJ^^JSi^'^ 
^^as  not  closed,  the  time  for  taking  it  having  been  enlarged;  Act,.l8W,  au- 
W.  ^e  depositions  already  taken  had  been  returned.  party  to  a  suit 

to  discredit 
Mb  own  ad- 
He  evidence  which  it  was  sought  to  impeach  was  given  JJ^'^g^^^g 
on  cro®  examination  of  the  witness  by  Defendants  in  the  Courts  of 
same  interest  as  the  Plaintiff     It  was  shewn,  that  the  wit-  to  an  examina- 
ness  had  actually  made,  some  time  previously,  to  the  Plain-  ^^butbo- 
tiff's  solicitor,  a  statement  materially  at  variance  with  the  fore  an  ^- 

,  aminer;  but 

evidence  now  given  by  him ;  and  that  his  attention  had  at  the  the  leave  to 
time  of  the  examination  been  called  to  this  fact,  and  he  had  Sr  evfdence^ 
been  asked  whether  he  remembered  his  former  statement     must  be  given, 

not  by  the  Ex- 
aminer, but  by 
.  the  Judge  up- 

on a  special 

Mr.  BoU,  Q.C.,  and  Mr.  Eddie,  for  the  Plaintiff,  referred  to  "'^^'*^,„,^, 
sect  22  of  the  Common  Law  Procedure  Act,  1854,  which  er  in  Chancery 

.  •  -I    n  i_       1     ^"*  ^^  autho- 

enacts,  that  "a  party  producmg  a  witness. shall  not  be  ai-  rity  todeter- 
lowed  to  impeach  his  credit  by  general  evidence  of  bad  char-  ^^®  m  to  the 

relevancy  or 
adverw  nature  of  the  evidence  of  a  witnoM;  but  when  the  question  as  to  his  being  adverse 
is  likely  to  be  raised,  the  Examiner  should  take  down  the  questions  as  well  as  the  answers 
upon  which  counter  evidence  may  be  required. 
At  the  hearing  this  leave  cannot  be  given,  because  no  new  witness  can  then  be  called. 
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acter,  but  he  may,  in  case  the  witness  shall  in  the  opinion 
of  the  Judge  prove  adverse,  contradict  him  by  other  evi- 
dence, or,  by  leave  of  the  Judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testi- 
mony; but,  before  such  last-mentioned  proof  can  be  given, 
the  circumstances  of  the  supposed  statement^  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  has  made 
such  statement;"  and  to  sect  103  of  the  same  Act,  which 
provides,  that ''  the  enactments  contained  in  sections"  19  to 
32  inclusive  "shall  apply  and  extend  to  every  Court  of 
civil  judicature  in  Englcmd  and  Ireland." 


Mr.  Dawid,  Q.C.,  and  Mr.  Cankrien,  contra^  objected 
that  the  examination  had  taken  place  some  time  before  the 
Common  Law  Procedure  Act  came  into  operation,  which 
was  only  on  the  24(th  of  October  last  (sect  104),  and  that  this 
statute  had  no  retrospective  operation     They  argued  also, 
that  sect  22  did  not  apply  to  Courts  of  equity,  for,  by  the 
interpretation  clause,  sect  99,  "  Courts"  was  to  be  under- 
stood to  mean  **  any  one  of  the  superior  Courts  of  Common 
Law  at  Westmmster"  and  the  word  "  Judge"  to  mean  "  a 
Judge  or  Baron  of  any  of  the  said  Courts,"    Moreover,  it 
was  plain,  that  the  meaning  of  sect  103  was  not,  .that  all 
the  sections  of  the  Act  from  19  to  32  were  to  apply  to 
Courts  of  equity,  but  only  such  as  were  from  their  nature 
applicable;  because,  sect  32  for  example,  which  provided 
that  error  might  be  brought  upon  a  judgment  upon  a  spe- 
cial case  in  the  same  manner  as  upon  a  judgment  upon  a 
special  verdict,  obviously  could  not  apply  to  Comts  of  equity, 
where  special  verdicts  were  unknown.    [Vice-Chancellor. 
— The  interpretation  clause  is  curiously  worded,  and  that 
part  of  it  to  which  you  have  referred  cannot  apply  to  the 
103rd  section.]    Another  reason  why  sect  22  was  not  appli- 
cable to  Comts  of  equity  was,  that  its  language  referred  in 
terms  to  a  Court  in  which  it  was  the  custom  to  examine 
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witDesses  viva  voce  before  the  Judge  in  open  Court,  which 
was  not  the  case  in  Chanceiy;  and  the  object  of  the  section 
was  plainly  to  enable  the  Judge  to  consider  whether  or  not, 
upon  the  fair  effect  of  the  evidence,  regarding  the  circum- 
stances and  maimer  of  conducting  the  examination,  the  wilr 
ness  was  in  &ct  contradicting  a  former  statement,  and  only 
if  he  should  be  of  that  opinion  to  give  leave  to  impeach  his 
testimony  by  other  evidence.  [Vioe-Chancellor. — If  I 
found  it  necessary  to  have  the  witness  brought  into  Court 
and  ^[amined,  and  considered  his  evidence  to  be  adverse, 
could  not  I  have  enabled  the  Plaintiff  to  produce  evidence 
to  contradict  it?]  Probably,  but  in  that  case  there  would  be 
the  material  circumstance  that  the  examination  would  have 
taken  place  before  a  Judge,  as  at  common  law.  Here  it  was 
before  an  Examiner,  who  had  no  authority  to  decide  whether 
the  witness  was  adverse  or  not  [Vice-Chancellor. — 
That  appears  here  from  the  depositions.]  Then,  the  De- 
fendants might  have  produced  evidence  of  the  former  state- 
ments of  this  witness  by  examining  the  solicitor.  [YlCE- 
Chancellor — But  the  Plaintiff  could  not  have  used  that 
evidaice.    This  motion  is  on  her  behalf.] 

Mr.  Sdwyn  for  other  partiea — It  is  a  matter  of  discre* 
tion  with  the  Court  at  any  rate  to  grant  or  refuse  this  leave, 
and  the  Court  will  not  grant  it  in  a  case  like  this,  where  the 
Flaiiitiff's  solicitor  hajs  had  commimication  with  the  witness, 
and  now  seeks  to  bind  him  by  what  he  then  said. 


1804. 


ArgumtmL 


Vicb-Chakcellor  Sir  W.  Page  Wood: — 

I  think  that  I  should  be  contradicting  the  express  words 
of  the  statute  if  I  were  to  hold  that  section  22  did  not 
apply  to  the  Courts  of  Chancery,  the  statute  having  de- 
clared expressly  that  this  section  shall  apply  to  every 
Conrt  of  civil  judicature  in  England  and  Ireland.  It  is 
true,  as  it  unfortunately  often  happens  in  passing  long  bills 


Judgment, 


Judgment. 
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1864  like  the  present,  that  an  inconsistency  has  occurred,  even 
in  the  veiy  title  of  the  Act,  which  is  for  the  amendment 
of  the  practice  &a  in  "  the  Superior  Courts  of  Common 
Law  at  Westminster,"  as  well  as  in  the  interpretation 
clause,  which  says  that  the  word  "  Court "  is  to  signify 
the  Courts  of  Common  Law  at  Westminster.  Of  course 
that  would  exclude  the  Courts  of  Chancery,  whereas,  by 
the  103rd  section,  to  which  I  have  referred,  it  is  enacted, 
that  every  Court  of  civil  judicatture  is  to  have  the  advan- 
tage of  some  of  the  provisions  of  this  statute. 

However,  if  I  were  to  hold  that  these  sections  do  not 
apply,  I  should  be  depriving  parties  in  this  Court  of  some 
of  the  most  valuable  improvements  in  the  law  of  evidence 
that  have  been  made  for  a  long  time.  It  is  true,  that  one 
of  these  sections,  which  speaks  of  a  ''  verdict^'"  can  have  no 
reference  to  this  Court;  but  the  general  provision  must 
mean  that  sections  19  to  82  inclusive  are  to  apply  to  every 
civil  Comrt  to  which  they  can  be  made  applicabla  Now, 
section  22  is  most  materially  applicable  to  this  Courts  though 
perhaps  not  so  literally  as  to  a  Court  in  which  the  evidence 
is  usually  taken  before  the  Judge  himself  (His  Honour 
read  it)  It  seems  to  me  that  this  clause  applies  perfectly 
to  the  coiurse  of  proceedings  in  this  Court;  and  it  would 
be  strange  to  hold  it  to  be  applicable,  as  it  would  be  in 
terms,  to  a  case  in  which  a  witness  in  Chancery  was  ex- 
amined in  Court  before  a  Judge,  who  then  determined  whe- 
ther or  not  he  was  adverse,  and  gave  leave  to  have  other 
witnesses  examined,  and  that  it  did  not  apply  in  case  tbe 
examination  was  conducted  by  the  Examiner.  That  would 
be  giving  a  construction  which  would  impair  the  efficiency 
of  the  Act,  and  would  be  no  benefit  either  to  Plaintiffe  or 
Defendants.  It  is  plain,  of  course,  that  the  Examiner  is 
not  the  Judge  to  whom  the  cause  is  referred,  and  has  no 
power  to  determine  questions  as  to  the  relevancy  of  the 
evidence,  or,  in  other  respects,  to  comport  himself  as   a 
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judge;  and,  therefore,  the  application  for  leave  tinder  this 
22nd  section  must  be  made  in  Court     It  is  forttmate 
here  that  the  evidence  is  not  closed,  for,  if  it  were,  there 
would  be  some  difficulty  in  granting  the  leave  now  asked, 
which  could  only  be  done  upon  opening  the  whole  matter, 
because  it  is  possible  that  the  additional  evidence  to  be 
produced  may  require  evidence  to  answer  it     It  is  dear 
that  the  witness  has  been  called  by  the  Plaintiff  to  prove 
his  case,  and  the  statements  made  by  this  witness  to  the 
Plaintiff's  solicitor  appear  to  be  distinctly  at  variance  with 
his  evidence  in  the  cause,  which  is  completely  adverse  to 
the  case  of  the  party  who  called  him.     I  think  that  is  a 
case  of  all  others  in  which  the  jurisdiction  is  most  neces- 
sary to  be  exercised;  for  no  man  calls  a  witness  blindly, 
without  knowing  generally  what  will  be  the  nature  of  his 
evidence;  and  thus  a  witness,  under  the  former  practice, 
was  able  to  lay  a  trap  for  a  party  by  making  statements 
to  him,  and  then,  in  the  witness-box,  giving  quite  con- 
trazy  evidence,  which  the  party  who  called  h\n\  had  no 
opportunity  of  refuting.     I  do  not  agree,  that^  because 
the  witness  made  these  statements  before  the  Act^  when 
he  might  have  thought  evidence  of  them  could  not  have 
been  given  at  his  examination,  I  should  be  the  more  in- 
clined to  refuse  this  application.    With  respect  to  the  mode 
in  which  leave  should  be  granted,  I  observe,  that  there 
are  some  conflicting  statements  which  the  witness  is  alleged 
to  have  made,  to  which  his  attention  was  not  called  at  the 
examination.     I  am  satisfied  that  the  witness  has  proved 
adverse,  and  that  the  questions  required  by  the  Act  have 
been  asked  him  with  respect  to  those  statements  to  which 
his  attention  was  called.     I  will  therefore  give  liberty 
to  either  party  to  produce  this  witness  before  the  Examiner 
for  general  re-examination,  and  leave  for  the  Plaintiff  to 
produce  before  the  Examiner  a  witness  to  prove  that  this 
witness  on  a  former  occasion  made  statements  inconsistent 
with  some  parts  of  his  present  testimony.     I  hope  in  fiitiu-e 

VOL.  L  D  K.  J. 


Jydgmeni, 
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1854. 


Judgmtnt, 


that  the  Examiner  in  a  case  of  this  kind  will  state  the  par- 
ticular questions  which  were  asked;  as  he  has  not  done  so, 
let  the  depositions  be  handed  up  to  me,  and  I  will  mark 
those  parts  of  them  which  I  give  leave  to  the  Plaintiff  now 
to  disprove.  The  order  will  run  "  in  respect  of  his  testimony 
beginning  with  the  words  *  I  don't  remember,'  in  folio  70 
of  the  depositions,  and  ending  with  the  words  *  that  effect,' 
in  folio  71."  I  had  some  little  doubt  whether  it  would  not 
have  been  better  to  re-examine  this  witness  myself  at  the 
hearing,  but  then,  perhaps,  no  new  witness  could  have  been 
called  to  discredit  him. 


Aug.  \st^  ^rdy 

dbUh; 
I^ov.9thylOth, 

dsl6th. 


PINCHIN  V.  THE  LONDON  AND  BLACKWALL 
RAILWAY  COMPANY. 


T. 


THE  SAME  V.  THE  SAME, 


.HESE  were  two  suits  between  the  same  parties,  one  of 
which  succeeded  the  other  after  a  short   interval.     The 


Ecuement — 
Notice  to  treat 
— LancU 
Clauses  Conso- 
lidation Act,  1845,  M.  18, 21, 84,  and  9^—llailways  CUme$  Act,  as.  6  and  \^-^Comier Notice — 
Acquiescence, 


Throwing  a  railway  bridge  over  a  yard  belonging  to  a  manufactory,  and  used  for  tbe  pre- 
paration of  colonra,  a  process  which  required  air  and  light,  is  taking  a  part  of  the  manufac- 
tory within  the  92nd  section  of  the  Lands  Clauses  Consolidation  Act,  1845,notwith8taiidiiig 
that  no  part  of  the  soil  itself  is  actually  taken  or  touched. 

A  notice  to  treat  for  the  purchase  of  the  right  or  easement  of  making,  and  for  ever  main- 
taining, the  railway  by  such  bridge  over  the  landowner's  property  is  a  valid  notice  within  the 
18th  section  of  the  Lands  Clauses  Consolidation  Act. 

The  paramount  object  of  the  company's  Special  Act  incorporating  the  I^nds  Clauses  and 
Railways  Clauses  Acts,  is  to  enable  the  company  to  make  the  railway;  and  the  6th  section 
of  the  Railways  Clauses  Act  refers  to  the  Lands  Clauses  Act,  as  that  under  which  the  com- 
pensation for  lands  "  taken  or  used"  under  the  Railways  Clauses  Act  is  to  be  ascertained, 
while  the  16th  section  of  the  same  Act  gives  power  to  construct  the  line  by  means  of  arches ; 
and  the  84th  section  of  the  Lands  Clauses  Act  provides,  that  compensation  shall  be  made 
for  lands  ''required  to  be  purchased  ov permoflMftUly  used"  by  the  company;  and,  therefore, 
companies  are  empowered  permanently  to  use  lands  without  actually  tiJdng  the  whole  inter- 
est therein. 

The  16th  section  of  the  RaUways  Clauses  Act  applies  to  the  general  works  of  the  line,  and 
not  to  collateral  works  only,  notwithstanding  that  tunnels  are  therein  mentioned,  and  thai, 
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object  in  each  suit  was  to  restrain  the  company  from  exer-        1854. 

ciring  their  compulsoiy  powers  to  take  the  Plaintife'  land       rJJ^^ 

under  somewhat  di£krent  circumstances.  »     ,*• 

Thb  London 
k  Blaokwall 
Railway  Co. 


Thb  Same 

V. 


The  Plaintiffs,  John  Pinchin  and  Oliver  Palmer  Johnson, 
were  colour  manufiicturers  and  grinders,  oil  and  wax  refiners, 
picklers,  melters  of  tallow,  and  manufEicturers  of  resin  and     ThbSamk. 
turpentine,  and  of  various  other  articles,  and  cart  and  mill      Statement, 
grease  makers,  carrying  on  these  trades  together  as  oo-part-    ^^'^  ^^''^• 
ners,  in  the  New  Road  and  CaUe  Street,  in  the  county  of 
Middleaex,  dose  to  the  line  of  the  BloLchwaU  Bailway.  Their 
business  premises  consisted  of  lands  and  buildings,  part  of 
which  had  been  purchased  of  the  London  and  BlachwaU 
Bailway  Company,  and  conveyed  by  them,  under  the  powers 
of  their  special  Acts,  to  the  Plainti£b  as  tenants  in  common 
in  fee  simple,  and  part  consisted  of  four  arches  of  the  Black- 
vxill  Railway,  which  the  Plainti£b  held  from  the  company 
upon  lease,  for  the  term  of  999  years. 

The  Act  for  widening  the  line  of  the  Xondkmand  Black- 
wall  Railway  passed  on  the  27th  of  July,  1846.    By  this 

by  seei.  18,  only  such  tunnels  can  be  made  as  are  mentioned  in  the  plans  and  books  of  refer- 
•Doe;  for  the  16th  section  is  ezpreosly  made  subject  to  the  other  provisions  of  the  Act. 

Where  such  a  notice  to  treat,  as  above  mentioned,  was  given  three  days  before  the  time 
limited  for  exercise  of  the  compulsoiy  powers  expired,  and  the  landowner,  fourteen  days 
aftsnvards,  by  a  counter  notice,  required  the  company  to  take  the  whole  of  the  manufiiotory, 
nch  ooonter  notice  operated  not  as  a  determination  but  aa  a  suspension  of  the  original  no- 
tice to  treat  nntO  it  was  accepted  by  the  company,  and,  until  such  acceptance,  it  was  com- 
petent for  the  landowner  to  withdraw  the  oountw  notice,  by  which  course  the  original  no- 
tice would  be  revived.  Such  suspension  is  only  upon  the  terms  that  the  landowner  is  will- 
ing and  able  to  sdl  the  whole  of  Uie  manufiustory,  and,  therefore,  an  interlocutory  injunc- 
tion to  restrain  the  company  from  proceeding  to  enforce  their  original  notice  was  granted 
Qpon  the  laadownei^s  undertaking  to  that  effect  Nine  months  after  the  counter  notice  was 
served,  the  company  gave  notice  to  the  landowner  of  their  intention  to  summon  a  jury 
to  sasesB  the  compensation  in  respect  of  their  original  claim  :  -^ffeld,  that  the  powers  con- 
ftned  by  the  Bailway  Acts  were  not  lost  by  this  acquiescence,  and  that  the  company  were 
not  bound  to  follow  up  their  original  notice  until  called  upon  to  do  so  by  the  landowner. 

Upon  being  rettnuned  from  proceeding  upon  their  original  notice  upon  the  above-men- 
tioned  terms,  the  company  withdrew  their  notice  to  proceed  thereon,  and  consented  to  take 
the  whole  of  the  manufiustory,  and  proceeded  to  ascertain  its  value  by  summoning  a  jury 
under  the  powers  of  the  Lands  Clauses  Consolidation  Act : — Held,  that  the^  were,  under 
all  the  drcumstanoes,  at  Uberty  to  do  so,  and  an  application  for  an  injunction  to  restrain 
thsm  was  refused. 

Smile,  thai  the  jury  would  have  authority  to  determine,  if  necessary,  the  extent  as  well 
as  the  value  of  the  manufactory. 

D2 


The  Sams 

V. 

ThbSakb. 
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1854.  Act  it  was  enacted,  that  the  "  Lands  Glauses  Consolidation 
PiNOHiH  -^^  1845/'  and  so  much  of  the  **  Railways  Clauses  Conso- 
The  London  li<iation  Act,  1  SiS,"  as  related  to  the  constructionand  working 
&  Blackwall  of  railways,  to  the  temporary  use  of  lands  during  the  construc- 
tion of  railways,  to  the  taking  of  lands  for  additional  stations, 
to  the  mode  of  crossing  of  roads  and  construction  of  bridges, 
and  to  the  construction  of  arches,  culverts,  and  works  for  the 
protection  and  accommodation  of  lands  adjoining  the  rail- 
ways, should  respectively,  except  so  fskr  as  the  same  might 
by  this  Act  be  otherwise  provided  for,  and  except  such  of  the 
provisions  thereof  as  might  be  inconsistent  vnih  the  provi- 
sions therein  contained,  be  incorporated  vdth  and  form  part 
of  this  Act:  and  the  purchase  and  taking  of  land,  and  the 
construction,  working,  and  use  of  the  works  thereby  author- 
ised, should  be  subject  only  to  the  provisions,  regulations, 
and  restrictions  of  the  "  Lands  Clauses  Consolidation  Act," 
and  **  Railways  Clauses  ConsoUdation  Act'' 

And  by  section  3,  after  reciting  that  plans  and  sections  of 
the  proposed  widening  of  the  London  and  BlackvxM  Rail- 
way, shevdng  the  Une  and  levels  thereof,  and  also  books  of 
reference,  containing  the  names  of  the  owners,  lessees,  and 
occupiers,  or  reputed  owners,  lessees,  and  occupiers  of  the 
lands  through  which  the  same  was  intended  to  pass,  had 
been  deposited  with  the  respective  clerks  of  the  peace  for  the 
county  of  Middlesex  and  for  the  city  of  London,  it  was 
enacted,  that,  subject  to  the  provisions  in  the  said  Act,  and 
in  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Rail- 
ways Clauses  Consolidation  Act^  1845,  contained,  it  should 
be  lawful  for  the  company  to  widen  the  said  railway  on  the 
line  and  upon  the  lands  delineated  on  the  said  plans,  and 
described  in  the  said  books  of  reference,  and  to  enter  upon, 
take,  and  use  such  of  the  said  lands  as  should  be  necessary 
for  such  purpose. 

By  another  Act  of  Parliament^  passed  on  the  28th  of  July, 
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1849,  the  time  limited  for  the  compulsoiy  purchase  or  taking         I8A4. 
of  lands  for  the  purpose  of  widening  the  line  was  extended       pinchin 
iinta  the  27U»  day  of  July,  1851.  ^  j^^^^ 

k  Blackwall 
A  third  Act  of  Parliament,  passed  on  the  5th  of  June, 
1851,  extended  this  time  further  until  the  29th  of  July,  „^^ 

1853.    This  Act  is  mentioned,  infra>  p.  64.  ThbSajo. 

StcUemaU. 

The  manu&ctoiy  of  the  Plaintiffi,  and  the  arches  of  the 
ndlway  which  they  held  upon  lease,  were  included  in  the 
plans  and  sections  and  books  of  reference  deposited  by  the 
company  with  the  clerks  of  the  peace  of  the  county  of  Mid- 
dlesex and  of  the  city  of  London, 

On  the  23rd  of  July,  1853,  the  Defendants  served  the 
following  notice  on  the  Plaintiff. 

**  Parish  St  George,  Noa  35,  36. 

*  The  London  and  BlacJcwaU  Eailway  Company. 

"  To  Messrs.  John  Pinchin  and  Oliver  Palmer  Johnson, 
and  the  several  other  persons  or  person  (if  any)  interested 
in  the  lands  or  hereditaments  hereinafter  described: 

**  Tou  are  hereby  requested  to  take  notice,  that,  under 
and  by  virtue  of  an  Act  of  Parliament  made  and  passed  in 
the  session  holden  in  the  ninth  and  tenth  years  of  the  reign 
of  her  Majesty  Queen  Victoria^  intituled  An  Act  for 
widening  the  line  of  the  London  and  BlachwaU  Bailway, 
and  for  amending  the  Acts  relating  to  the  said  Bailway, 
and  The  London  and  BladcwcM  Railway  (Extension  of 
Hme)  Act^  1851,  and  the  several  other  Acts  of  Parliament 
referred  to  in  or  by  the  Acts  hereiabefore  mentioned,  or  some 
or  one  of  the  said  Acts  of  Parliament,  the  said  London  and 
BlachwaU  Railway  Company  require  and  intend,  for  the 
purposes  and  in  execution  of  the  powers  given  or  contained 
in  or  by  the  said  first  above-mentioned  Act  of  Parliament  to 
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1804        widen  tiie   line  of  the  L<mdon  and  BUuihwaU  Railway; 
^JJ^HiN       *^d  *^*^  ^^  widening  of  the  said  railway,  where  it  adjoins 
^'  the  yard  and  colour  manufactory  belonging  to  you  the  said 

h  Blackwall  John  Pinchin  and  Oliver  Palmer  Johnson,  on  the  north 
o.   ^^^  ^j  ^^  ^^  railway  near  Gahle  Street,  and  on  the  west 
Thi^Same     ^j  Christian  Street,  in  the  parish  of  Sairrf  George,  in  the 
ThbSamb.     county  of  Middlesex,  will  be,  by  means  of  an  iron  beam  or 
stcuemetu.      iron  beams  resting  on  piers  erected  outside  the  said  yard 
and  manufactoiy,  with  iron  plates  or  brickwork,  or  partly 
iron  plates  and  partly  brickwork,  between  the  (see  of  the 
present  viaduct  of  the  London  and  BlackwaU  Bailway, 
and  such  beam  or  beams;  and  that  the  width  of  such  struc- 
ture, from  the  face  of  the  present  viaduct  over  the  premises 
of  you  the  said  John  Pinchin  and  Oliver  Palmer  Johnson 
will  not  exceed  fifteen  feet,  extending  over  such  part  of  the 
said  yard  as  on  the  plan  hereunto  annexed  and  marked  with 
the  letter  A.  is  coloured  blue,  and  that  the  height  of  the  un- 
derside of  the  said  beam  or  beams  and  plates  or  brickwork 
will  not  be  less  than  the  height  of  the  sofitte  of  the  crown  of 
the  existing  arches  of  the  said  railway  on  the  south  side  of 
the  said  yard  and  manufactoiy. 

"  And  you  are  hereby  required  also  to  take  notice,  that 
the  said  company  are  willing  to  treat  for  the  purchase  of 
the  right  or  easement  of  maJdng,  erecting,  and  for  ever 
mmntaim^ing  the  said  railway,  by  the  means  aforesaid, 
Over  so  much  and  such  portion  of  the  said  yard  and  coloinr 
manufactoiy  as  is  coloured  blue  on  the  said  plan,  and  of 
passing  over  the  same  with  engines,  waggons,  and  carriages^ 
and  otherwise  at  all  times  as  the  said  Company  may  think 
fit;  and  also  to  treat  as  to  the  compensation  to  be  made  to 
all  parties  for  the  damage  that  may  be  sustained  by  them  by 
reason  of  the  execution  of  the  works  by  the  said  first-men- 
tioned Act  of  Parliament  authorised  to  be  made  or  executed. 
And  the  said  company  do  hereby  demand  from  you  the  par- 
ticulars of  your  estate  and  interest  in  the  lands  and  here- 
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ditaments  before  mentioned,  and  of  the  claim  made  by  you  1854. 

in  respect  thereof     Dated  this  16th  day  of  July,  1863.  PmoHiK 

"John  F.  Kenneli^  * 

"  Secretaiy  to  the  London  and  BlackwaU  Railway  &  Blackwau. 

Company.  Railway  Ck>. 

"  The  London  and  BlacktvaU  Eailway  Office  Terminus,  Thi  Samb 

"  Fenchurch  Street.  The  Saiol 


"  N.  B. — ^You  are  requested  to  observe,  that,  by  the  Lands 
Clauses  Consolidation  Act^  1845,  sect  21,  it  is  thus  enacted: 
*  K  for  twenty-one  days  after  the  service  of  such  notice  any 
such  party  shall  fail  to  state  the  particulars  of  his  claim  in 
respect  of  any  such  lands,  or  to  treat  with  the  promoters  of 
the  undertaking  in  respect  thereof,  or  if  such  party  and 
the  promoters  of  the  undertaking  shall  not  agree  as  to  the 
amount  of  the  compensation  to  be  paid  by  the  promoters  of 
the  undertaking  for  the  interest  in  such  lands  belonging  to 
such  party,  or  which  he  by  this  or  the  special  Act  is  enabled 
to  sell,  or  for  any  damage  that  may  be  sustained  by  him  by 
reason  of  the  execution  of  the  works,  the  amount  of  such 
compensation  shall  be  settled  in  the  manner  hereinafter 
provided  for  settling  cases  of  disputed  oompensatioa' 

'^  N.  B. — ^In  order  to  assist  you  in  preparing  a  statement 
of  the  particulars  of  your  claim,  a  form  is  herewith  sent^ 
which  you  are  requested  to  fill  up  and  return  to  the  com- 
pany at  their  office  as  above."' 

On  the  6th  of  August  the  PlaintifEs  filled  up  and  re- 
turned the  form  of  claim  sent  to  them  by  the  company, 
having  described  therein  the  whole  of  their  manufactory, 
and  they  appended  to  it  a  note  in  the  following  words: — 

"  The  whole  of  the  foregoing  premises,  with  the  exceptioi;i 
of  the  two  arches  let  to  Thomas  Rooke,  are  in  our  own  oc- 
cupation, and  used  by  us  in  our  business.  We  have  laid 
out  a  considerable  sum  of  money  in  erecting  buildings  on 
the  foregoing  premises,  and  in  establishing  a  lucrative  busi- 


Staiement, 


The  Sams 

V. 

ThsSame. 
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1854.        ness  therein,  and  we  have  a  large  and  valuable  stock  in 
^PiNCHiN      trade  and  plants  and  we  are  under  varioua  contracts  to  sup- 
T     i!o  P^y  goods  of  our  manu£iEM3ture  for  stated  periods  of  time. 

k  Blackwall  ''We  require  the  company  to  purchase  and  take  the 
whole  of  the  foregoing  premises,  and  our  estate  and  interest 
in  the  lands,  warehouses,  manufactory,  and  premises,  in- 
cluding the  fixtures  and  plant  therein  and  thereon,  and  to 
Suuement,  make  us  compensation  in  damages  for  the  goodwill  of  our 
business,  and  the  loss  we  shall  sustain  by  reason  of  the 
removal  of  our  stock,  sale  of  horses,  carts,  waggons,  &c.,  and 
our  inability  to  perform  contracts  for  the  supply  of  goods 
&c.,  and  other  special  damages;  and  we  claim  the  sum  of 
40,150!.     Dated  this  6th  day  of  August,  1853. 

"John  Pinchin. 

"  0.  P.  Johnson. 
"  To  the  Directors  of  the  London  and 

BlackwaU  Railway  Company.'' 

Nothing  further  was  done  by  the  company  until  the 
10th  of  May,  1854,  when  they  served  the  Plaintiflfs  with 
notice  that  it  was  their  intention  to  summon  a  special  jury 
under  their  compulsory  powers  to  settle  the  amount  of 
compensation  to  be  paid  by  the  company  for  the  purchase 
of  the  easement  and  right  of  passage  over  the  said  yard 
and  manufactory  described  in  their  former  notice,  and  for 
any  damage  that  might  have  been  or  might  be  sustained 
by  the  Plaintifife  by  reason  of  the  execution  of  the  proposed 
works,  and  for  that  purpose  to  issue  their  warrant  under 
their  common  seal  to  the  sheriff  of  the  county  of  Middle- 
aex,  requiring  him  to  summon  such  jury.  And  the  com- 
pany further  gave  the  Plaintiffi  notice  that  they  were  will- 
ing and  thereby  offered  to  give  them  the  sum  of  300Z. 
for  the  purchase  of  the  said  easement  and  right  of  passage, 
and  for  the  damage  which  might  have  been  or  might  be 
sustained  by  them  by  the  execution  of  the  proposed  works. 

The   Plaintiffs   thereupon,   after  some  correspondence. 
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finding  that  the  company  persisted  in  their  deniand,  filed        1854. 
the  bill  in  this  suit  against  the  Company,  praying  for  an       PmcHm 
mjtmction — (1)  to  restrain  the  said  London  and  BlackwaU    ^p^  lokdoh 

Railway  Company  and  their  directors,  attorneys,  solicitors,  ft  Blackwall 
.  .  ,  ,     -  .  Railway  Co. 

secretanes,  servants,  and  agents  from  summonmg  or  caus- 
ing to  be  summoned  a  special  or  any  other  jury,  for  the  «. 
purpose  of  settling  or  determining  the  amount  of  compen-  Th^Sams. 
sation  to  be  paid  by  the  said  company  for  the  purchase  of  Staiem^mL 
the  said  easement  and  right  of  passage  over  the  said  yard 
and  manufactory  described  in  the  said  notice,  and  for  as- 
sessing any  damage  that  might  haye  been  or  might  be  sus- 
tained by  the  Plainti£&  or  either  of  them,  by  reason  of  the 
execution  of  the  said  intended  or  proposed  works  of  the 
said  company,  and  firom  issuing  or  causing  to  be  issued 
their  warrant  under  their  common  seal  to  the  sheriff  of  the 
county  o{  Middlesex,  requiring  him  to  summon  or  cause 
to  be  summoned  any  such  jury,  and  from  all  frirther  pro- 
ceedings under  the  said  warrant  already  issued,  and  from 
taking  any  frulher  or  other  proceedings  at  law  against  the 
said  PlaintifTis  or  either  of  them,  in  respect  or  on  account  of 
the  matters  aforesaid  or  any  of  them;  (2)  and  also  from  en- 
tering upon  or  taking  possession  o(  or  possessing  or  using, 
any  part  or  parts  of  the  said  lands,  houses,  buildings,  manu- 
&ctoiy,  and  premises  belonging"  to  the  said  Plainti£&  or 
either  of  them,  in  the  said  notice  thereinbefore  mentioned 
or  referred  to,  and  from  making  or  constructing  any  coyer- 
ing  oyer  the  same  lands,  manufisM^ry,  buildings,  or  pre- 
mises, or  any  part  or  parts  thereof,  and  from  mAln'Tig  or 
constructing  any  railway  oyer  the  same  or  any  part  or 
parts  thereof. 


The  SolicUor-Oeneral  (Sir  R  Bethell)  and  Mr.  Steere,     Argumeiu. 
for  the  motion,  contended  that  the  original  notice  to  treat 
for  an  easement  only  was  inyalid;  but  if  not,  then  the  com- 
pany ought  to  take  the  whole  manufisM^ry,  because  this 
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1864.  easement  was  part  of  it  within  the  meaning  of  the  92nd 

PiNCHiir  section  of  the  Lands  Clauses  Consolidation  Act^  1845,  and 

ThbLondok  ^^  Plaintiffii  were  able  and  willing  to  sell  the  whole: 

k  Blackwall  Sparrow  v.  The  Oxford,  Worcester,  amd  Wolverhampton 

Railway  C5o.     ^  .,  ^  -^        '  ^ 

MaUway  Company  (a). 

Ths  Sakb  x-       •r  V  / 

V. 

TheSamb.  jjj  ji^if.^  Q^  Q^  3^^  ^  Greene,  oontrar--aigued  that 
Arffument,  sections  6  &  16  of  the  Railways  Clauses  Consolidation  Act, , 
1845,  in  conjunction  with  the  powers  conferred  on  com- 
panies by  the  Lands  Clauses  Consolidation  Act,  1845,  en- 
abled the  company  to  treat  for  and  purchase  an  easement 
in  land  only,  as  was  allowed  in  Ramaden  v.  Ma/nchester 
Jsc  Railway  Gompa/ny  (b) ;  but  that  such  easement  was 
not  a  part  of  the  Plaintiffs*  manufactory  within  the  Liands 
Clauses  Consolidation  Act,  1845,  &  92;  and  that  the  effect 
of  the  Plaintiffs*  counter  notice  was  merely  an  admission 
of  the  sufficiency  of  the  original  notice  of  the  company. — 
They  cited  also  Hvtbon  v.  The  London  amd  SoiUh  Western 
Railway  Company  (c),  in  which  it  was  held,  that  a  com- 
pany were  at  liberty  to  widen  a  bridge  which  would  "  in- 
juriously affect"  land  not  required  to  be  taken,  previously 
making  compensation. 

Much  of  these  arguments  was  repeated  more  elaborately 
in  the  second  suit. 

The  Vice-Chancellor  reserved  his  judgment 


Aug,  4th.     Vice-Chakcellor  Sir  W.  Page  Wood  : — 

Judgment.         The  question  in  this  case  arises  upon  a  notice  given  by 

the  London  and  BlackwaU  Bailway  Company,  by  which 

they  signify  their  intention  to  sxmimon  a  jury,  in  order  to 

ascertain  the  value  of  a  certain  right  or  easement  which 


(a)  2  De  G.,  Mac.  &  G.  94.        (6)  1  Ezch.  723.        (o)  7  Hara,  259. 
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ikej  We  given  the  Plainti£b  notice  they  require  over  pro-        1854. 

perty  of  the  Plaintiflfe  held  in  the  line  of  the  railway,  con-       PwcHnr 

sisting  of  what  is  undoubtedly  a  manu&ctory,  tie  extent  of  ^^  uyvLov 

which,  however,  is  not  ascertained.  &  Bl^ckwall 

'  Railway  Ck>. 

With  regard  to  the  question,  whether,  having  given  notice  «. 

of  their  intention  to  take  this  particular  right  or  easement^  ThiSamb. 
as  the  company  term  it»  which  consists  in  throwing  an  arch-  JitdgmenL 
way  across  the  property  of  the  Plaintiflfe,  of  the  height  of 
some  fifteen  or  sixteen  feet  above  the  sur&ce  of  the  ground, 
they  could  take  a  part  of  the  manufeu^ry  only,  assuming, 
for  the  present^  that  the  original  notice  to  treat  was  correct 
in  form,  in  requiring  the  parties  to  part  with  this  right  or 
easement,  it  appears  to  me  plain  that  what  is  proposed  to 
be  done  would,  in  every  sense,  according  to  the  words  of 
the  Lands  Clauses  Consolidation  Act^  be  taking  a  part  of 
the  manu&ctory  of  the  Plaintifib ;  for  the  railway  is  in- 
tended to  pass  over  a  portion  of  the  groimd  or  yard  occu- 
pied by  the  Plaintiffs,  used  by  them  for  purposes  connected 
with  their  manu&ctoiy  as  a  manufistctoiy  of  colours,  such  as 
feraienting  in  pans  or  other  utensils  the  different  chemical 
combinations  which  produce  the  colours;  for  which,  as  it  is 
swom  and  as  indeed  is  sufficiently  obvious,  light,  and  pro- 
bably air  also,  may  be  required.  At  all  events^  the  land 
to  be  crossed  is  a  part  bon&  fide  used  and  occupied  by  the 
Flaintifb  in  respect  of  their  manufactoiy;  and  if  once  it  is 
shewn  that  the  manufistctory  is  interfered  with,  although  it 
be  only  by  taking  that  portion  of  the  property  of  the  Pkin- 
\i&  which  consists  of  the  upper  stratum  of  air  instead  of 
the  sorbce  of  the  ground,  provided  that  it  is  proved  that 
the  upper  stratum  of  air  and  light  so  taken  is  required  for 
the  purposes  of  the  manu&ctoty,  it  is  impossible  to  say  that 
the  company  are  not  taking  from  the  Plaintiffii  a  part  of 
the  enjoyment  which  they  have  in  the  use  of  ih&i  manu- 
fectoiy.  It  was  admitted,  that^  in  the  case  of  a  rope  walk 
for  instance,  if  the  company  were  to  throw  their  railway 
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1854.        across  by  an  arch  at  a  low  level,  so  as  to  interfeie  witb.  pt^- 
^Z"     '      sons  passing  to  and  fro,  that  would  be  taking  part  within 
V.  the  meaning  of  the  Act;  and  many  other  iUustrations  may 

&  Blackwall  be  suggested  of  acts  of  interference,  acts  which  would  be 
Railway  Co.   ^^akjj^g  p^^  of  a  manufectory,  although  no  part  of  the  soil 
The  Saiis     ^^^  touched.     Therefore  I  apprehend  here,  that  if  the  Plain- 
Thb  sakb.     ti£b  have  been  actually  making  use  of  this  property,  and 
Judgment,      it  tums  out  that  a  portion  of  the  property  so  used,    the 
upper  stratimi  of  the  air  and  light  above  them,  is  abstract- 
ed from  them,  they  have  a  right  to  say  they  are  withia  the 
protecting  clause,  which  says  they  are  not  to  be  compelled 
to  part  with  a  portion  only  of  their  manufeictory  without 
the  whole  being  taken,  if  they  are  willing  and  able  to  seU 
the  whole. 

Then  the  remaining  question  was,  whether  or  not  the 
original  notice  to  treat  was  such  a  notice  as  is  authorised  by 
the  Lands  Clauses  Consolidation  Act^  it  being  contended  by 
the  Plaintifls,  that,  if  the  notice  is  not  authorised  by  the 
Act^  the  time  having  expired  for  giving  a  fresh  compulsory 
notice,  they  would  be  left  to  deal  as  they  thought  fit  with 
reference  to  the  property,  and  no  portion  of  it  could  be  com- 
pulsorily  taken. 

This  question,  which  it  is  not  absolutely  necessaiy  to  de* 
cide  now,  I  think  is,  under  the  circumstances,  one  of  extremie 
nicety — at  least  one  which  would  create  great  doubt  in  my 
mind  if  I  were  called  upon  to  decide  it  adversely  to  the 
Bailway  Company,  because,  though  it  is  obvious,  on  looking 
through  the  whole  of  the  clauses  of  the  Act,  that  they  are 
by  no  means  so  dear  as  might  be  wished,  yet  the  general 
purport  and  scope  of  the  two  Acts,  the  Kailways  Clauses 
and  the  Lands  Clauses  Consolidation  Acts,  coupled  with 
the  special  Act,  is  first,  as  a  paramount  object,  to  enable 
railway  companies  to  make  their  railways;  and  the  16th 
section  of  the  Bailways  Clauses  Act  gives   powers  which 
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I  think  apply,   not  as  the  SMcvtor-Oenerdl  urged,  to 

merely  collateral  works,  but  expressly  to  the  oonstruction 

of  the  railway.     That  section  provides,  that,  "  subject  to    ^^  ^hdok 

the  provisions  and  restrictions  in  this  and  the  special  Act,  A  Blackwall 
1  A        .  11  •i*ittiii»i    Railway  Co. 

and  any  Act  incorporated  therewith,  it  should  be  lawful 

for  the  company,  for  the  purpose  of  constructing  ihe  rail-  «. 

way  or  accommodation  works  connected  therewith,"  to  do     ThbSami. 
a  certain  number  of  works,  and  amongst  those  works  is     J^»dgfMiu. 
the  casting  of  bridges,  which  is  the  work  here  in  ques- 
tion, oyer  any  land  whatever,  ''  and  the  malcmg  and  con- 
^j^edng  of  those  bridges  in  or  upon  or  under  any  lands, 
streets,"  and  so  on,  according  to  the  various  things  enumer- 
ated in  the  Act     The  SclicUor-Oeneral  said,  tunnels  bemg 
here  included^  it  is  impossible  that  this  section  could  apply 
to  the  general  line,  on  tunnels  which,  he  said,  by  section  13, 
were  limited  expressly  to  be  constructed  in  a  given  form  and 
in  a  given  place,  and  to  be  such  only  in  number  and  charac- 
ter as  are  described  in  the  plans  and  books  of  reference.    But 
the  answer  to  that  is,  that  this  16th  section  says,  that  these 
powers  are  to  be  ''  subject  to  the  provisions  and  restrictions 
in  this  and  the  special  Act  and  any  Act  incorporated  there- 
with," which  of  course  with  reference  to  the  tunnels,  con- 
fines the  company  to  the  restrictions  contained  m  other  parts 
of  the  Act     I  may  observe,  that,  in  the  case  of  Ramsden 
V.  The  Mandiester  Ac,  BaUway  Compcmy  (a),  which  has 
been  referred  to,  the  Court  did  not  seem  to  entertain  any 
doubt  that  the  16th  section  of  the  Railways  Glauses  Conso- 
lidation Act  referred  to  the  making  of  the  line;  for  they  say 
**  The  Defendants  contend,  that^  under  this  section,  they  are 
in  terms  authorised  to  make  (inter  alia)  any  tunnels  for 
the  purpose  of  their  railway  which  they  may  think  expe- 
dient   The  Defendants  do  not  dispute  their  ultimate  lia- 
bility to  make  compensation  for  any  damage  they  may 
occasion  by  making  the  tunnel,  but  they  contend,  that  the 
qoantum  of  damage  cannot  be  ascertained  until  the  tunnel 
(a)  1  Exch.  732. 
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IB  made,  and  that  in  the  meantime  they  are  not  trespassers 
for  making  it''    No  doubt  is  there  expressed  by  the  Judges 

,^  /•  that  the  16th  section  refers  to  the  making  of  the  line;  but 

Thb  Lohdoii  .  .  , 

k  Blackwall  that,  of  course,  is  subject  to  the  provisions  as  to  the  com- 
pensation for  permanent  occupation  of  the  land.     I  must 

Thx  Sami 

9.  concede,  that  the  provisions  of  the  Lands  Clauses  Act  are 

ThbSami.  ^gjy  indefinite  and  vague  in  this  respect  It  has  been  sug- 
Judgmeiu,  gested  in  argument,  that  the  whole  of  the  Act  must  be  taken 
in  &vour  of  the  landowner,  and  certainly  no  powers  or  au- 
thority over  the  landowner  which  are  not  expressly  thereby 
conferred  can  be  implied;  but  it  must  be  considered  that  the 
Legislature  intended,  first,  that  the  railway  itself  should  be 
made;  and  the  6th  and  16th  clauses  of  the  Bailways  Clauses 
Act,  I  apprehend,  confer  on  Bailway  Companies  the  power 
to  go  over  any  land,  or  to  make  over  it  any  permanent 
bridge,  subject  to  the  provision  contained  in  the  84th  section 
of  the  Lands  Clauses  Act^  that  no  land  shall  be  taken,  or 
permanently  used  until  compensation  shall  be  mada  Now, 
putting  all  these  clauses  of  both  Acts  together,  although  the 
previous  parts  of  the  Lands  Clauses  Act  do  not  very  strictly 
point  to  taking  a  limited  interest  in  the  surfeuse  of  the  land, 
if  I  had  to  determine  the  question  here,  I  think  I  should  hold 
that  the  company  would  be  entitied  to  proceed  permanentiy 
to  use  this  easement^  payiiig  compensation  in  the  manner 
authorised  by  the  Act^  and  without  making  in  any  other 
sense  a  purchase  of  the  land,  except  by  paying  for  such  per- 
nmnent  occupation  or  use. 

It  is  very  obvious,  with  regard  to  tunnels,  that  a  contrary 
construction  wotdd  lead  to  inconvenience,  which  cannot  have 
been  overlooked  by  the  numerous  parties  who  have  had  to 
consider  these  Act&  I  have  been  looking  at  one  which  was 
passed  last  session,  the  North  Metropolitan  Bailway  Act 
which  gives  power  to  burrow  the  whole  of  the  way  from 
We8ibourne4eTrace  to  BattMyridge.  Thwe  is  no  special 
provision  made  in  that  Act  upon  this  subject — ^it  is  left  to 
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the  general  operation  of  the  Bailways  and  Lands  Clauses         1854. 
Consolidation  Acts;  and  I  think,  if  it  were  to  be  said  that  the       PmoHnr 
company  on  making  this  tminel  would  be  compelled  to  take    j,^^  londow 
and  pay  for  all  the  houses  above  it,  subject  also  to  the  provi-  ^^^'^^n'''' 
sion,  that,  if  they  take  part  of  a  house  or  manufiictory,  they      ^^ 
must  take  the  whole  if  called  upon  to  do  so,  the  Legislature  v. 

would  have  been  guilty  of  a  great  oversight,  and  the  land-         

owners  must  have  been  very  remiss  if  they  had  not  made  the      •Msf«»«»<- 
fuU  daims  which  parties  in  possession  of  property  usually  are 
willing  enough  to  maka     I  cannot  conceive,  under  these  cir- 
cmnstances,  that»  looking  to  the  numerous  railways  which  are 
made  in  towns  by  means  of  tunnels^  and  others  by  archways,  of 
whidi  we  know  several  instances  in  this  town,  ccmpanieswould 
be  obliged  to  buy  every  house  or  cellar  that  is  placed  above  or 
mider  their  lines  of  railway.    Nothing  of  that  kind  has  ever 
yet  been  decided,  nor  has  it  ever  been  held  that  companies  are 
not  competent  to  purchase  the  permanent  use  of  property 
when  ib^  may  require  it     However,  in  this  case,  I  do  not 
think  the  point  calls  for  an  absolute  decision,  for  -this  rea- 
son, that,  after  the  notice  had  been  given  for  the  permanent 
user  ^t  is  called  an  easement,  and  perhaps,  after  all,  that  is 
the  only  term  that  can  be  applied  to  that  which  does  not  take 
the  whole  of  the  property  from  the  sky  to  the  centre  of  the 
earth),  this  notice  of  exercising  the  right  of  permanent  oc- 
cupation of  this  particular  part  of  the  property,  possibly  well 
designated  as  an  easement,  a  counter-notice  was  served  by 
the  Plaintiffs,  insisting  upon  the  company  taking  the  whole 
of  the  Plaintifls"  manufactory:  I  thinks  that  the  Plaintifis 
had  a  p^ect  right  to  do  so;  and  that,  having  done  this, 
and  coming  here  for  an  injunction  to  stay  these  proceed- 
ings, after  having  induced  the  company  to  suppose,  that, 
being  served  with  the  original  notice,  they  had  acted  upon 
it,  and  by  virtue  of  it  had  served  a  counter-notice  for  taking 
the  whole  of  the  manufactory,  and  then  the  power  of  the 
Act  has  been  suffered  to  expire,  I  say,  under  those  circum- 
stances, it  would  require  an  excessively  strong  case,  very 
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1854.  different  from  that  which  I  conceiye  this  amounts  to,  con- 
sidering the  construction  of  the  Acts  of  Parliament,  to  au- 
thorise me  to  permit  the  Plaintifis  to  withdraw  from  their 


PiNOHIN 

A  Blackwall  position,  by  holding  the  original  notice  to  be  void. 
Railway  Co. 


ThbSaxb 

V, 

ThbSaio. 
Judgment 


SiooND  Suit. 


The  proper  order,  therefore,  to  be  made  will  be  a  similar 
one  to  that  made  in  the  case  of  Sparrow  v.  The  Oxford, 
Worcester,  and  Wdverhamfipton  Bailway  Gompam/y(a),  ex- 
cept that  I  do  not  think  the  undertaking  of  the  company 
to  make  their  choice  within  three  months  is  requisite  for 
this  reason — ^that  was  the  final  hearing  and  disposition  of 
the  case ;  here,  of  coiuse,  there  will  be  Uberty  to  apply,  and 
therefore  the  order  for  the  injunction  to  restrain  the  com- 
pany will  be  in  the  terms  of  the  first  division  of  the  prayer  of 
the  bill, "  until  the  company  shall  have  purchased  the  whole  of 
the  Plaintiffi'  manu&ctory,  the  Plaintifb  undertaking  to  sell 
the  whole  of  the  said  manu£a<^ry,  and  to  make  a  good  title 
thereto.  Liberty  to  apply.  This  order  to  be  without  preju- 
dice to  any  question  as  to  the  extent  of  the  said  manufisu^iy.'' 


On  the  12th  of  August,  1864,  the  company  gave  to  the 
Plaintiflfe  notice  in  writing  that  the  company  withdrew 
their  former  notice  of  the  3rd  of  May,  1864,  of  their  inten- 
tion to  take  proceedings  to  siumnon  a  jury,  and  also  the 
warrant  issued  thereunder,  and  that  no  further  proceedings 
would  be  taken  upon  such  notice  or  warrant 


By  a  notice  in  writing,  dated  the  same  12th  of  August^ 
1864,  after  reciting  the  previous  notice  of  the  23rd  of  July* 
1863,  and  the  counter  notice  of  the  6th  of  August  in  that 
year,  and  reciting  that  the  company  were  willing  and  were 
authorised  by  virtue  of  the  said  Acts  to  purchase  from  the 
Plaintiff  their  estate  and  interest  in  the  whole  of  the  said 
manufactory,  including  the  fixtures  and  plant  therein  and 


(a)  2  De  G.,  Mac.  &  G.  94 
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thereon,  required  by  the  Plaintif&  to  be  purchased,  be-         1854. 
ing  the  whole  of  the  warehouses,  manufiM^ry,  and  pre-      pinchik 
mises  enumerated  and  fully  described  in  the  notice  served    _     .*- 
by  the  Plaintiflh  upon  the  company  (with  the  exception  of  ft  Blackwall 
two  arches  in  the  last-mentioned  notice,  excepted  by  them 
from   being  a  portion  of  their  manufactory,  and  therein  v. 

stated  to  be  in  the  occupation  of  one  Thomas  Rooke  or  his  _f^' 
under-tenants,  on  a  verbal  agreement  for.  a  lease  for  a  term,  Statement. 
whereof  seven  years  were  unexpired),  and  that  no  agree- 
ment had  been  come  to  between  the  Plaintiffii  and  the 
company,  although  more  than  twenty-one  days  had  elapsed 
from  and  after  the  service  of  the  first-mentioned  notice 
upon  the  Plaintifls  by  the  company,  and  from  and  after  the 
service  of  the  last-mentioned  notice  by  the  Plaintif&  upon  the 
company  as  to  the  amoimt  of  compensation  to  be  paid  by  the 
company  for  the  purchase  by  them  of  the  estate  and  interest 
of  the  Plaintiflfs  in  the  said  manufiBU^ry,  including  the  fixtures 
and  plant  therein  and  thereon,  and  for  any  damage  which 
might  have  been  or  might  be  sustained  by  the  Plaintif& 
by  reason  of  the  execution  of  the  said  works  by  the  said 
first-mentioned  Act  authorised;  and  that  the  Plaintifis  had 
not  at  any  time  signified  their  desire,  in  the  manner  re- 
quired by  the  Lands  Clauses  Consolidation  Act»  1845,  to 
the  company  to  have  the  question  relating  to  the  said 
amount  of  compensation  to  be  paid  to  them  by  the  com- 
pany settled  by  arbitration.  The  notice  continued — "  Now, 
therefore,  the  said  London  and  BlackvxM  Railway  Com- 
pany do  hereby  give  you  notice,  that  it  is  their  intention, 
under  the  authority  and  in  pursuance  of  the  provisions  of 
the  said  recited  Acts,  or  some  or  one  of  them,  to  cause  a 
special  jury  to  be  summoned,  for  the  purpose  of  settling 
and  determining  the  amount  of  compensation  to  be  paid 
by  the  said  company  for  the  piux^hase  of  the  said  manu- 
&ctory,  including  the  fixtures  and  plant  therein  and  there- 
on, and  for  any  damage  that  may  have  been  or  may  be  sus- 
tained by  you  by  reason  of  the  execution  of  the  said  com- 
VOL  L  B  K,  J, 
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pany's  said  works,  and  for  that  purpoee  to  issue  their  war- 
rant under  their  oommon  seal  to  the  sheriff  of  the  county 
The  I^ndow    ^^  Middlesex,  requiring  him  to  summon  such  juiy.     And 
&  Blackwall  the  said  company  further  give  you  notice  that  they  are 
The  Same     '^^illiD^g  ^^^  hereby  offer  to  give  you  the  simi  of  five  shillings 
V.  as  and  for  such  compensation  for  the  purchase  of  the  said 

Ths  Sams. 

nnanu&ctory,  including  the  fixtures  and  plant  therein  and 
Staiemem,      thereon,  and  for  the  damage  which  may  have  been  or  may 
be  sustained  by  you  by  the  execution  of  the  said  works. 
Dated  this  11th  di  August,  1854. 

"  Jno.  F.  Kenkell, 
'*  Secretary  to  the  said  L(ynd(ya  and 
BUukwaU  Railway  Company/' 

The  Plaintiffs  now  filed  a  second  bill,  praying  for  an  in- 
junction to  restrain  the  London  and  BladcwaU  Railway 
Company,  and  the  several  and  respective  directors  of  the 
said  company,  and  the  several  and  respective  attorneys, 
solicitors,  secretaries,  engineers,  servants,  and  agents  of  the 
said  company,  from  summoning  or  causing  to  be  summoned 
a  special  or  any  other  juiy,  for  the  purpose  of  settling  or 
determining  the  amount  of  compensation  to  be  paid  by  the 
company  for  the  purchase  of  the  said  Plaintiffi'  said  manu- 
factory, including  the  fixtures  and  plant  therein  or  thereon 
described  in  the  said  notices  of  the  said  Defendants  the 
said  company,  or  any  or  either  of  the  said  notices,  sent  to 
the  said  Flainti%  as  aforesaid,  or  for  assessing  any  damage 
that  might  have  been  or  might  be  sustained  by  the  said 
Plaintiff  or  either  of  tliem,  by  reason  of  the  execution  of 
the  said  intended  woiks  of  the  said  company,  and  firom 
issuing  or  caxising  to  be  issued  their  warrant  under  their 
common  seal  to  the  sheriff  of  the  county  of  Middlesex, 
requiring  him  to  summon  or  cause  to  be  summoned  any 
such  jury  as  aforesaid,  and  also  to  restrain  the  said  Defend- 
ants (the  company),  directors,  persons,  and  parties  aforesaid, 
fix>m  taking  any  further  or  other  proceedings  at  law  against 
the  said  Plaintiffs  or  either  of  them  in  respect  or  on  ao- 
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oount  of  the  matters  aforesaid  or  any  of  them ;  and  further, 
finom  entering  upon  or  taldng  possession  of  or  possessing 
or  using  the  said  lands,  houses,  buildings,  manufibctory,  and 
premises,  or  any  part  or  parts  thereof  belonging  to  the  said 
Plaintiffe  or  eitlier  of  them,  mentioned  or  referred  to  in  the 
said  several  and  respective  notices,  or  any  or  either  of  the 
said  notices,  and  from  taMng  all  further  or  other  proceed- 
ings or  other  measures  to  acquire  the  said  pieces  or  parcels 
of  land,  houses,  buildings,  manu&ctory,  hereditaments,  and 
premises  by  compulsory  purchase,  until  the  said  Defendants 
(the  said  company)  should  have  purchased  the  whole  of  the 
said  PlaintifiH"  manufiekctory  in  the  said  bill  mentioned,  and 
have  made  compensation  to  the  Flaintifib  for  all  damage 
sustained  by  them  in  consequence  of  the  taking  of  their  said 
mann&ctory  as  aforesaid. 


1854. 
PurcBDi 

V. 

The  Londof 
ft  Blac&wall 
Railway  Ck>. 

Tbb  Sajo 

*. 
ThiSajo. 


In  the  long  vacation,  the  Lord  Chancellor,  in  the  tem- 
porary absence  of  the  Vacation  Judge,  granted  ex  parte  an 
injunction  in  this  suit. 

Tina  was  a  motion  to  dissolve  that  injunction. 


Mr.  EoU,  Q.  C,  and  Dfr.  OreeTie  for  the  railway  com- 
pany. 

There  were  two  questions  before  the  Court  on  the  former 
occasion:  First,  whether  the  notice  to  take  a  stratum  of 
the  Plaintiff'  land  (using  that  word  to  denominate  Hie  en- 
tire subject  from  the  sky  to  the  centre,)  was  of  any  validity? 
for,  if  not^  the  company  were  too  late  to  serve  a  fresh  no- 
tice, and  the  injunction  would  have  been  granted  against 
them.  And  secondly,  whether  spanning  the  PlaintlSs' 
ground,  as  the  company  proposed,  by  an  arch  was  taking  a 
part  of  their  manu£Bictory ;  and  whether,  therefore,  the  com- 
pany were  bound  to  take  the  whole,  if  required  by  the 

£2 
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1654  Plaintifi&.    The  first  of  these  questions  your  HouQur  de- 

PiNOHiN  oided  against  the  Flaintiffi,  and  the  second  in  their  favour. 

ThkLo  ^^  company  have   therefore  agreed  to  take  the  whole 

ft  Blaokwall  manufiu^ry;  and  the  main  question  now  is,  are  they  too 

„     „      '  late  in  making  their  proposal  to  take  the  whole?    The  com- 

V,  pany  s  notice  to  treat  was  given  four  days  before  their  com- 

Thk  ^aw.  

pulsoiy  powers  expired.    The  counter  notice  to  take  the 

Argumeni.  '^hole  of  the  Plaintifl&'  manufiwjtory  was  more  than  a  week 
after  their  expiration.  Suppose  that  the  counter  notice 
had  been  given  during  the  time  limited  for  exercise  of  the 
company's  compulsory  powers,  the  company  could  have 
completed  the  purchase  even  in  that  case;  a  fortiori,  when, 
by  the  act  of  the  PlaintiflGs,  the  landowners  themselves,  the 
notice  to  take  the  whole  was  only  given  after  these  powers 
had  expired. 

According  to  the  decision  in  The  Marquis  of  Salisbury 
V.  The  Oreat  Northern  Railway  Com/pa/ay  (a),  the  notice 
to  treat  makes  a  binding  contract  What  difference  can  it 
make  that  the  landowner  requires  the  company  to  take 
the  whole  of  a  manufiictory,  of  which  tlie  notice  to  treat 
required  only  part?  No  further  negotiation  is  necessary. 
It  is  still  open  to  the  company  to  issue  a  warranty  and  give 
the  landowner  notice  of  it,  in  order  to  summon  a  jury  to 
assess  the  value  of  the  whole.  It  will,  perhaps,  be  objected 
that  the  company  cannot  keep  the  landowner  so  long  in  un- 
certainty; but  that  objection  applies  equally  to  the  origi- 
nal notice  to  treat  Yet  the  law  is,  that  such  notice 
forms  a  contract  which  the  company  may  enforce  even 
after  the  time  limited  for  the  exercise  of  their  compulsory 
powers.  Why  should  not  the  same  rule  apply  where  the 
company  is  required  by  the  landowner  to  take  the  whole  of  a 
manufactory  for  part  of  which  they  have  given  notice  to 
treat? 

Again,  the  landowner  may  object  that  he  had  no  red- 

(a)  7  Railw.  Cas.  175. 
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procity  until  the  company  agreed  to  take  the  whole  manu-        1854 
fectoiy;  but  the  answer  to  that  is,  that  it  was  intended  that       Pinchin 
the  company  should  make  the  railway:   they  have  done    -.     ^ 
what  was  necessary  to  enable  them  to  take  the  land  they  &  Blackwall 
wanted  within  due  time.     Bedprodty  is  not  necessary.     Iii     m„   o 
truth  the  contract  is  not  such  as  is  ordinarily  imderstood  by  v. 

Ths  Samh. 

that  word,  which  is  used  only  for  want  of  a  better  to  ex-         

press  the  obligation  which  the  notice  to  treat  under  these     '<*'V'*«*»'- 
Acts  imposes  upon  the  parties. 

If  after  the  counter  notice  the  company  refused  to  take 
the  whole  manufectory,  they  would  not  be  bound  by  the 
original  notice;  but  if  the  company  consent  to  take  it,  the 
landowners  cannot  repudiate  their  offer  to  sell  the  whola 

Then,  your  Honour  put  the  Plaintiff  imder  an  under- 
taking to  sell  the  whole,  and  to  make  a  good  title  as  a  con- 
dition of  the  injimction  which  you  granted.  That  must 
either  mean,  that,  on  the  4th  of  August^  they  were  willing 
that  we  should  proceed  to  have  the  value  assessed  in  the 
ordinary  way;  or  the  only  alternative  is,  that  they  were 
willing  to  sell  if  we  agreed  to  pay  any  price  that  they  might 
ask,  which  would  be  absurd. 

They  cited  Sparrow  v.  The  Oxfordy  Worcester,  cmd 
Wolverhampton  Railway  Company  (a). 

The  SoUdtor-Omeral  (Sir  R  BetheU),  and  Mr.  Steere, 
for  the  Plaintiffs. — ^The  laches  of  the  company  is  a  con- 
sideration of  great  importance  in  this  case.  From  July, 
1846,  when  the  Act  enabling  the  company  to  make  their 
line  was  obtained,  until  the  23rd  of  July,  1853,  four  days 
before  the  powers  which  had  meanwhile  been  extended  by 
two  successive  enactments  expired,  these  Plaintiffs  were 

(a)  2  De  G.,  Mac.  &  G.  94. 
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1864.  kept  in  uncertainty  whether  their  land  would  be  taken 

PiNOHiN  ^^  ^^^  which  is  a  great  inconvenience  to  persons  in  poeses- 

-,     y-  sion  of  a  manufSactoiy  like  theirs. 

&  Blackwall 

__   „  The  18ih  section  of  the  Lands  Clauses  Consolidation  Act 

Ths  Sakk 

V,  requires  the  particulars  of  the  land  which  is  wanted  by  the 

company  to  be  stated  in  the  notice.  Sects.  21,  23,  and  38 
ArguvMiu,  define  the  course  subsequently  to  be  taken.  If  the  notice 
be  correct,  by  sect  21,  the  landowners  have  twenly-one 
days  after  service  thereof,  within  which  they  may  respond 
to  it  In  this  case  the  counter  notice  was  sent  within  four- 
teen days.  The  company  cannot  object  that  it  was  not  sent 
before  the  27th  of  July,  because  that  was  their  fault  for  not 
sending  the  original  notice  sooner.  They  cannot  wait  for 
seven  years  before  serving  their  notice,  and  then  complain 
because  it  is  not  answered  within  fom:  days.  If  the  original 
notice  describe  land  which  the  company  have  a  right  to  take, 
then  no  doubt  by  the  service  of  such  notice  a  state  of  mu- 
tual obligation  is  created  between  the  company  and  the  land- 
owner, it  is  a  step  from  which  the  company  cannot  retire ;  and 
these  Courts  have  heldjthat^if  thisnotioe  has  been  served  with- 
in the  time  limited  for  the  exercise  of  the  company's  compul- 
sory powers,  all  that  is  requisite  to  complete  the  obligation 
may  be  carried  out  after  that  time  has  expired  (a).  But^  if 
the  notice  describes  property  which  the  company  have  not 
power  to  take  under  the  statute,  and  the  landowner  does  not 
accede  to  it,  the  notice  per  se  cannot  create  a  state  of  mu- 
tual obligation.  In  this  case,  then,  the  notice  did  not  have 
that  effect,  because  it  described  property  which  was  part  of 
a  manufactory,  which  the  company  had  no  power  to  take 
unless  the  Plaintiffs  were  willing  to  consent;  and,  therefore, 
the  enactment  of  the  22nd  section  of  the  Lands  Clauses 
Act,  that  the  owner  shall  not  be  compelled  to  sell  part  of  a 
manufactory  if  he  is  willing  to  sell  all,  controls  the  whole; 

(a)  The  Birmingham  and  Oxford  Junction  Railway  Company  y,The 
Queen,  15     .6.634. 
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and  thus»  when  the  company's  powers  expired  on  the  27th         1854. 
of  July,  they  had  done  nothmg  which  in  the  eye  of  the  law      ^J^ 
could  throw  upon  the  landowner  any  species  of  obligation.  ''• 

And  this  was  solely  and  entirely  the  fiEkult  of  the  company,  &  Blackball 
and  occasioned  by  their  delay  in  giving  the  original  notice,     r^^^^^ 
and  might  have  been  prevented  by  them  if  they  had  only  v, 

ThS  Raw 

served,  it  so  a£  to  allow  of  the  counter  notice^  which  must  be  ^ 

served  within  twenty-one  days  afterwards,  being  returned  -^r^^w*"- 
before  the  esqpiration  of  their  powers.  The  company  rely  on 
the  counter  notice  of  the  6th  of  August^  1863,  as  being  made 
for  the  purposes  of  the  Act;  but  this  notice  could  not  extend 
the  parliamentary  powers.  The  company  might  have  treat- 
ed the  Plaintiffs'  offer  in  their  counter  notice  as  an  offer  to 
sell,  and  by  accepting  it  Ihey  might  have  created  a  contract 
binding  under  the  Statute  of  Frauds;  but  they  have  not 
done  so,  and,  therefore,  as  is  laid  down  by  Lord  DeTi/man 
in  The  Queen  v.  Hie  London  and  South  Weetem  Bail- 
way  Go7npamy(fl),  ''The  92nd  section,  though  it  protects 
the  owners  from  being  obliged  to  sell  a  part»  does  not  con- 
tain ajiy  words  making  it  obligatory  on  the  company  who 
only  want  a  part  to  take  the  whole."  And,  in  that  case,  a 
writ  of  mandamus  by  the  landowner  to  compel  the  company 
to  summon  a  jury  to  assess  the  purchase-money  and  com- 
pensation for  the  whole  of  a  manufiactory,  of  which  the  com- 
pany only  wished  to  take  part»  was  quashed.  The  delay 
from  August^  1853,  to  May,  1854,  disentitled  the  company 
ibea  to  accept  the  proposals  ccmtained  In  the  coimter  no- 
tice. In  Sparrow  v.  The  Oxford,  Worcester,  omd  Wot- 
verhampton  BaUway  Company(b),  there  was  a  willing 
landowner;  hare  the  landowners  are  not  willing  to  sell;  but 
an  undertaking  to  do  so  has  been  forced  upon  them;  and  in 
Sparrow's  case  the  counter  notice  had  been  given  before 
the  compulsory  powers  expired  [Vice-Chancelloil — The 
aigument  for  the  company  is,  that  they  have  proceeded  to 

(a)  12  Q.  B.  785.  (6)  2  De  C,  Mac.  &  G.  94. 
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1854        take  part  of  this  manufactory  under  their  compulsory  pow- 

PnfOHiH       ers;  that  the  PlaintiflGs'  counter  notice  made  the  company 

The  London   ^^le  to  take  the  whole  of  the  manufiactory,  but  did  not 

&  Blackwall  otherwise  aflfect  the  mutual  obligation  of  the  Plaintiflfe  and 

Railway  Ca      ,  ,     rt«  .        i  t     i  •   •     i 

The  Same         ^  company.]     The  counter  notice  destroyed  the  onginal 

«•  notice  to  treat,  so  £ajr  as  that  created  any  obligation.     But^ 

further,  the  original  notice  to  treat  was  utterly  invalid  and 

'^^^"***^  created  no  obligation,  for  it  described  neither  lands  nor  tene- 
ments, but  an  easement  only.  Your  Honour  did  not  decide 
this  on  the  former  occasion,  though  you  expressed  a  strong 
opinion  in  favour  of  the  company.  It  was  then  argued  for 
the  company,  that  the  16th  section  of  the  Railways  Clauses 
Act,  1845,  enabled  the  company  to  make  bridges  over  any 
land,  and  therefore  the  company  must  be  considered  to  have 
a  right  to  daim  to  purchase  such  an  interest  in  the  land  as 
would  be  requisite  for  that  purpose.  The  aigument  for  the 
Plaintifi&  in  answer  to  that  was,  that  the  Railways  Clauses 
Act  had  no  connection  with  the  Act  which  defines  the  obli- 
gations between  the  company  and  the  landowner,  but  was 
only  passed  to  prevent  the  necessity  of  introducing  into 
every  special  Act  provisions  to  enable  each  company  to  make 
the  numerous  works  which  might  prove  to  be  necessary  or 
convenient;  and,  therefore,  it  is  absurd  to  make  these  pro- 
visions the  measure  of  the  right  to  take  property  under  the 
Lands  Clauses  Act  Under  these  Acts  the  company  cannot 
claim  to  take  only  an  easement  in  any  land  or  tenement 
Otherwise,  when  a  railway  was  on  the  level,  and  it  was  only 
necessary  to  lay  the  rails,  the  company  would  never  take 
anything  but  a  right  of  way  over  the  land — a  thing  which 
was  never  heard  of.  On  the  former  occasion  the  company 
did  not  say  that  they  were  willing  to  take  the  lands.  jTiCB- 
Chancellor. — ^The  question  of  the  opportimity  being  lost 
was  not  argued  at  all,  but  only  that  the  original  notice  was 
not  binding,  or  that  the  company  were  under  an  obliga- 
tion to  take  the  whole  manufactory.]  Then  the  undertak- 
ing which  the  Plaintiffs  were  compelled  to  give  as  a  con- 
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dition  of  the  relief  granted  could  not  be  considered  as  an        1654. 

engagement  on  the  part  of  the  Plaintifib  that  the  price      'twc^ 

should  be  ajscertained  by  a  jury  under  the  Lands  dauses    j^^  londok 

Act    The  company  should  have  applied  to  this  Court,  but  &  Blaokwall 
^,  ^r  ,  i.    ^^    .  .        .A  Railway  Co. 

now  they  can  no  longer  do  so,  for  theur  notices  in  August     ^^  g^^^ 

last  have  put  an  end  to  the  suit  in  which  this  order  was  v* 

made.    But^  in  any  case  under  the  Lands  Clauses  Act^         

1845,  a  jury  have  no  power  to  assess  the  value  of  anything  -^'V^*'*^- 
which  is  not  included  in  the  original  notice  to  treat  Nei* 
ther  have  they  any  authority  to  determine  the  extent  of  a 
manufectory.  [Vice-Chancbllor. — ^What  then  would  be 
the  modus  operandi?  Li  case  of  a  dispute  are  the  railway 
Acts  to  be  paralysed?]  If  the  compulsory  powers  had  not 
expired  after  the  receipt  of  the  counter  notice  describing  the 
manu&ctory,  the  company  might  give  another  notice  to 
treat  for  such  manu&ctory.  This  case  would  then  have 
come  within  the  case  of  The  Marqwis  of  Salisbury  v.  The 
Great  Northern  Badlway  Compomy{a),  which  decided,  that^ 
when  the  notice  to  treat  in  all  respects  complied  with  the 
statute,  a  state  of  mutual  obligation  was  created,  which  might 
be  enforced  in  the  ordinary  manner,  even  though  mean- 
while the  time  for  exercise  of  ihe  opmpulsory  powers  had 
expred  Here  the  company's  powers  have  been  exhausted 
by  having  issued  one  notice  to  the  sheriff,  which  they  have 
not  followed  out:  The  Queen  v.  The  London  amd  North 
Western  Railway  CompamA/(b).  [Vice-Chancellor. — 
With  respect  to  the  question  of  the  validity  of  the  original 
notice  to  treaty  I  adhere  to  the  opinion  which  I  have  already 
stated;  and  under  the  particular  circumstances  of  this  case 
I  have  no  doubt  that  it  is  so  £Eur  valid  that  I  should  not  on 
that  ground  interfere.  The  question  upon  which  I  wish  to 
hear  a  reply  is  on  the  other  point,  which  is  very  important, 
and  which  might  just  as  well  have  been  ndsed  on  the  for- 
mer occasion.] 

(a)  7  Railw.  Caa.  175.  (6)  3  E.  &  B.  443. 
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1854 


Mr.  RoUf  Q.C.,  in  reply. — ^It  must  be  remembered,  in 
oonstaruing  the  provisions  of  the  Lands  Clauses  Act^  that  its 
primary  object  is  to  fiunlitate  the  making  of  railways^  and 

In  sects.  18, 19,  20, 


PuroHiN 

0. 

&  Blagkwall  subject  to  that  to  protect  landowners. 

Railway  Co.  ^^^  gi^  fipom  the  grammatical  construction  alone,  the  lands 
referred  to  are  those  lands  generally  which  the  company  are 
authorised  to  take.  The  original  notice  created  a  mutual 
obligation;  the  counter  notice  did  not  alter  this,  but  it  en- 
abled the  company  either  to  withdraw  or  to  take  the  whole 
manufactory  imder  their  comptdsory  powers,  as  before  the 
counter  notice  they  could  have  taken  the  portion  they  ori- 
ginally required;  therefore,  they  must  have  a  right  to  have 
the  value  of  the  whole  assessed  in  the  usual  way. 


Thi  Sajo 

V. 

THBSA.ifa. 
ArffwmenL 


The  Yice-Changellob  reserved  his  judgment 


Nov.  16M.  Vicb-Chanckllor  Sir  W.  Page  Wood:— 
Judgmau.  This  is  an  application  to  discharge  an  order  made  by  the 
Lord  Chancellor  during  the  long  vacation,  on  an  application 
ex  parte  for  an  injunction  which  his  Lordship  was  pleased  to 
grant,  directing  that  the  Defendants,  the  company,  should 
be  at  liberty  to  move  to  dissolve  it  before  this  branch  of  the 
Courts  he  having  acted  in  making  the  order  simply  because 
there  was  no  other  equity  judge  then  accessibla 

The  questions  are,  first,  what  is  the  l^al  position  of  the 
parties,  on  which  of  course  the  whole  case  of  the  IMendants 
dependa  They  assert^  that  a  right  was  given  to  them  by 
ihdr  original  notice  to  treaty  and,  what  has  since  taken  places 
to  give  a  further  notice  to  obtain  the  verdict  of  a  jury  upon 
the  value  of  the  whole  of  the  Plainti&'  manu£Bkctory.  Firsts 
then,  as  to  the  exact  l^al  position  of  the  parties,  before  I 
consider  the  question,  whether  what  has  taken  place  in  the 
former  suit  in  any  degree  affects  their  position. 
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The  Defendants,  the  London  and  BlackwaU  Bailivay        1864 
Company,  some  years  ago  obtained  an  Act  of  Parliament       piKCHnr 
authorising  them  to  widen  their  railway,  by  carrying  it  over,    ^^  lokdoh 
amoDg  others,  certain  property  of  the  Plainti£Gi,  which  was  &  Blackwall 
specified  in  the  schedide  to  the  Act    Having  that  power,     ..     ^^  * 
they  served  a  notice  in  a  fbnn  on  which  I  shall  presently  v. 

remark,  which  was  in  substance  that  the  company  intended         

to  widen  their  railway  in  that  part  by  throwing  an  arch  •'•^^"••*'« 
over  land  which  formed  part  of  the  Plaintiffi'  inanu£Bkctoiy ; 
and  that  no  part  of  the  abutm^dts  of  this  arch  would 
rest  on  the  Plaintifib'  land,  nor  would  the  company  make 
any  kind  of  erection  thereon.  The  company  further  stated 
in  their  notice  that  th^  intended  by  these  means  to 
make  and  for  ever  maintain  their  railway.  Having  given 
that  notice  about  the  25th  of  Jidy,  1853,  two  or  three  days 
only  before  the  expiration  of  the  time  limited  by  their  Acts 
for  the  compulsory  taking  and  purchasing  of  land,  they  do 
not  appear  to  have  followed  it  up  by  any  notice  to  the  sheriff 
to  summon  a  jury,  until  the  4th  of  May,  1854.  In  the 
meantime,  however,  the  Plaintiflh  had  served  a  counter  notice 
on  the  railway  company,  dated  the  6th  of  August,  1853, 
which  they  were  fiiUy  entitled  to  serve^  calling  upon  the 
railway  company  to  take  the  whole  of  their  manufiBictory, 
whieli  the  HaintiflEs  described  specifically  in  such  counter  no- 
tice; and  this  notice  was  served  thus  late,  fix)m  no  &ult  of  the 
PlaintifiEB,  for  they  had  three  weeks  in  which  to  make  their 
election  to  sell  the  whole  or  part  of  their  manufitctory,  after 
ike  expiration  of  the  compulsory  poweiB  of  the  company. 
Aft^  liiis^  as  I  have  said,  the  railway  company  did  not  pro- 
ceed until  the  4th  of  May,  1854,  when  they  served  another 
notice  on  the  Ilainti&  of  their  intention  to  summon  a  jury 
to  assess  the  compensation  to  be  paid  by  the  company  for 
their  (»iginal  claim,  paying  no  attention  to  the  counter  no- 
tice to  taiae  the  whole  manu&ctory,  which  they  had  received 
fiom  the  Haintiflfs.  Some  correspondence  then  took  place, 
which  is  not  material,  and  the  result  was,  that  the  company. 
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1864        persistmg  in  proceeding  on  their  notioe,  the  FlaintifiEs  filed  the 

PiNOHiN       ^^  ^  ^^  ^^  ^^>  ^^^  applied  ex  parte  for  an  injunction 

T     I^  to  prevent  the  company  from  following  up  their  notice;  and 

&  Blaokwmx  in  May,  1854,  an  interim  injunction  was  granted  for  that 

'    pmrpoee;  and  the  case  came  on  again  on  the  4;th  of  August, 

V.  1854,  when  ^e  injunction  was  extended,  upon  terms  to  which 

I  shall  presently  have  occasion  to  refer. 


ThbSahb. 
Judgment, 


The  principal  points  are,  firsts  the  validity  of  the  original 
notice  served  by  the  railway  company;  secondly,  its  ef- 
fect upon  the  coimter  notice  given  by  the  PlaintiflGs; 
thirdly,  the  effect  of  the  company's  delay  in  summoning  a 
jury  in  pursuance  of  their  first  notice;  and,  fourthly,  what 
ought  to  be  the  judgment  of  the  Court  with  reference  to  the 
counter  notice  served  upon  the  Defendants  in  August^  re- 
quiring them  to  purchase  the  whole  manu&ctoiy  described 
in  such  notice,  and  what  has  since  occurred. 

First,  then,  was  the  original  notice  good  and  valid? 

It  is  a  notice  in  which  the  company  do  not  require  the 
Flaintifi&to  sell  any  portion  of  their  land  eo  nomine;  but  by 
which  they  inform  the  Plaintifii»  that  they  are  about  to 
widen  their  railway,  and  to  make  and  for  ever  maintain  an 
easement  which  Hiey  thereby  require  for  that  purpose. 

I  am  told  by  the  Solidtor-Oeneral,  that  the  Lord  Chan- 
cellor, when  the  application  for  the  ex  parte  injimction  was 
made  to  him,  expressed  an  opinion  against  ihe  validity  of 
this  notice.  I  am  not  surprised  to  hear  this ;  for  that  was 
the  opinion  which  I  entertained  before  I  had  the  assistance  of 
the  argument  of  counsel  on  the  former  occasion;  but,  after 
having  had  that  assistance^  I  came  to  the  conclusion,  which  I 
then  intimated,  though  it  was  not  necessary  todedde  the  point, 
that,  in  my  judgment,  the  notice  was  a  valid  one  under  these 
statutes.    I  think  that  my  reasons  for  this  view  could  not  have 


Thi  Sams 

V. 

The  Sams. 
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been  presented  to  the  Lord  Chancellor's  mind,  because  the        1854. 
SdicUar-Oeneral  seems  to  have  misapprehended  the  grounds      PiKOHnr 
on  which  I  came  to  that  conclusion ;  and,  therefore,  in  stating  ^' 

die  case  ex  parte,  he  could  not  be  supposed  to  have  laid  them  ft  Blackwall 
before  the  Lord  Chancellor.  The  grounds  of  mj  opinion  were  ^^^ 
these:  There  are  two  Acts  to  be  taken  into  consideration  in 
determining  this  question.  It  is  necessary  to  consider,  not 
only  the  Lands  Clauses  Consolidation  Act>  but  also  the  Jttdgmeiu. 
Railways  Clauses  Consolidation  Act,  in  conjunction  with  the 
special  Act  of  the  company.  Turning  to  the  Railways 
Clauses  Act^  the  6th  section,  all  notice  of  which  the  Solicitor- 
Oeneral  omitted  in  his  argument^  is  as  follows: — "  In  exer- 
cising the  power  given  to  the  company  by  the  special  Act 
to  construct  the  railway,  and  to  take  lands  for  that  pinrpose, 
the  company  shall  be  subject  to  the  provisions  and  restric- 
tions contained  in  this  Act,  and  in  the  said  Lands  Clauses 
Consolidation  Act;  and  the  company  shall  make  to  the 
owneiB  and  occupiers  of,  and  all  other  parties  interested  in, 
any  lands  taken  or  used  for  the  purposes  of  the  railway,  or 
injuriously  affected  by  the  construction  thereof,  full  compen- 
sation for  the  value  of  the  lands  so  taken  or  used,  and  for  all 
damage  sustained  by  such  owners,  occupiers,  and  other  par- 
ties by  reason  of  tlie  exercise,  as  regards  such  lands,  of  the 
powers  by  this  or  the  special  Act  or  any  Act  incorporated 
diefewith  vested  in  the  company;  and,  except  where  other- 
wise provided  by  this  or  the  special  Act,  the  amount  of  such 
compensation  shall  be  ascertained  and  determined  in  the 
manner  provided  by  the  said  Lands  Clauses  Consolidation 
Act  for  determining  questions  of  compensation  with  regard 
to  lands  purchased  or  taken  under  the  provisions  thereof; 
and  all  the  provisions  of  the  said  last-mentioned  Act  shall 
be  applicable  to  determining  the  amount  of  any  such  com- 
pensation, and  to  enforcing  the  payment  or  other  satisfstction 
thereoi"  The  ScUcUoT-Oeneral  said,  that  it  was  an  extremely 
erroneous  mode  of  construing  an  Act  of  Parliament  to  avail 
oneself  of  the  sections  of  another  Act;  and  no  doubt  that 
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1854  would  be  80,  had  not  this  section  specially  referred  to  the 
Lands  Clauses  Consolidation  Act  as  that  under  which  the 
compensation  for  lands  used  under  the  Railways  Clauses  Act 
ft^ii^K^  should  be  ascertained.  The  16th  section  of  the  latter  Act 
Railway  Co.  giyeg  power  to  construct  railways  by  means  of  arches,  which 
The  Same  j^  ^^  ^^  manner  described  in  the  plans  and  books  of  refer- 
Ths  Sami.  ence  of  this  company.  A  question  arose  on  the  former  occar 
Jitdgment,  sion,  wheUxer  or  not  this  clause  referred  generally  to  the 
whole  object  of  the  railway,  or  only  to  certain  spedal  works 
connected  with  it ;  and  it  was  one  of  the  grounds  of  argument 
of  the  SoUdtor-General  on  the  former  occasion,  that  this  sec- 
tion was  only  intended  to  apply  to  collateral  works,  because, 
amongst  other  things,  tunnds  are  here  pointed  out;  whereas, 
in  the  special  Acts,  companies  are  prohibited  &om  making 
tunnds  except  in  the  particular  spot  delineated  in  the  plans 
and  sections;  and  it  was  argued,  that,  if  this  section  conferred 
a  general  power  of  tunnelling,  that  would  be  inconsistent; 
and,  therefore,  this  section  gives  no  geaearal  power  of  making 
arches.  But  the  answer  is,  that  the  16th  section  itsdf  com- 
mences with  the  words  *'  subject  to  the  provisions  and  restric- 
tions in  this  and  the  special  Act  and  any  Act  incorporated 
therewith.''  I  have  no  doubt  that  this  section  applies  to 
the  general  construction  of  the  railway,  and  authorises  com- 
panies to  take  or  use  lands  for  the  purpose  of  throwing  arch- 
ways over  them;  and  that  such  lands  are  to  be  compensated 
for  imder  the  provisions  of  the  Lands  CSauses  Consolidation 
Act. 

Then,  it  is  said,  may  not  this  section  apply  to  the  temporary 
user.  There  are  several  sections  by  which  companies  are  em- 
powered to  make  such  user;  but  the  84th  section  of  the  Lands 
Clauses  Act  expressly  directs,  that  "  the  promoters  (^  any 
undertaking  shall  not,  except  by  consent  of  the  owners  and 
occupiers,  enter  upon  any  lands  which  shall  be  required  to 
be  purchased  or  permanently  used  for  the  purposes  and  imder 
the  powers  of  this  or  the  special  Act,  until  they  shall  either 
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have  paid  to  every  party  having  any  intereBt  in  such  lands,        1854. 

or  deposited  in  the  Bank  in  manner  herein  mentioned,  the       PmoHnr 

puichase  money  or  compensation  agreed  or  awarded  to  be  *• 

paid  to  such  parties.''  &  Blaokwall 

Railway  Co. 

Therefore  the  L^islature  contemplated,  first,  that  parties     Thb  Saki 
whose  lands  were  used  under  the  Railways  Clauses  Act  or     thb  Sami. 
the  special  Act,  were  to  be  compensated  according  to  the  pro-     j^Hi^iii^, 
visions  of  the  Lands  Clauses  Act;  and  next,  that  it  might 
happen  to  be  not  a  temporary  but  a  permanent  user.    Tem- 
porary user,  under  other  sections,  was  to  be  upon  different 
conditions;  but  permanent  user  was  to  be  compensated  for 
in  manner  provided  in  the  case  of  taking  land.    Accord- 
ingly, upon  reading  tlie  two  Acts  together,  it  is  plain,  al- 
though the  words  in  some  parts  are  ambiguous,  that  the 
Legislature  contemplated  a  permanent  user,  and  provided 
compensation  for  it  imder  tlie  Lands  Clauses  Act,  before  such 
user  should  take  place. 

I  must  then  advert  in  this  case  to  the  special  Act,  which 
refers  to  the  Lands  Clauses  and  Railways  Clauses  Acts,  and 
dedaies,  as  it  is  stated  in  the  bill,  *^  that  the  Lands  Clauses 
Act,  and  so  much  of  the  Railways  Clauses  Act  as  relates 
to  the  construction  and  working  of  railways,  to  the  tempo- 
rary use  of  lands  during  the  construction  of  rulways,  to  the 
taking  of  lands  for  additional  stations,  to  the  mode  of  cross- 
ing of  roads  and  construction  of  bridges,  and  to  tiie  con- 
stniction  of  ai^ches,  culverts,  and  works  for  the  protection 
and  accommodation  of  lands  adj(»ning  the  railways  should 
respectively,  excq)t  so  £sur  as  the  same  might  by  this  Act  be 
otherwise  provided  for,  and  except  such  of  the  provisions 
thereof  as  might  be  inconsistent  with  the  provisions  herein 
contained,  be  incorporated  with  and  form  part  of  the  said  Act; 
and  that  the  purchase  and  taking  of  land,  and  the  construc- 
tion, working  and  use  of  the  works  thereby  authorised  should 
be  subject  oclj  to  the  provisions,  r^ulations,  and  restiictions 
of  the  said  Lands  Clauses  Consolidation  Act,  and  Railways 
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1854.        Clauses  Consolidation  Act"    And  by  section  3  of  the  same 

^^jjj  .    Act  it  was  enacted,  that  "  it  should  be  lawful  for  the  com- 

„     *•  pany  to  widen  the  said  railway  on  the  line  and  upon  the 

Thb  London    ^     •'  •'  ^ 

&  BLAOKWiox  lands  delineated  on  the  said  plans  and  described  in  the  said 

^^^^     '    books  of  reference,  and  to  enter  upon,  take,  and  use  such  of 

%/"     the  said  lands  as  should  be  necessary  for  such  puipoae." 

l"""     This  Act  was  continued  by  two  subsequent  Acts,  which  I 

Judgmmu.  uQ^d  not  further  stata  By  the  latter  it  was  provided,  that 
*'  the  justices,  arbitrators,  umpires,  or  juries,  respectively,  as 
the  case  might  be,  who,  under  the  provisions  of  the  said  two 
former  Acts  or  this  Act  should  award  or  assess  the  compen- 
sation to  be  made  by  the  company  to  the  owners  or  occu- 
piers of  or  other  persons  interested  in  any  of  the  lands  which 
should  be  taken  or  used  for  the  purposes  of  the  widening  of 
the  railway ;"  plainly,  therefore,  assuming  that  the  operation 
of  the  two  former  Acts  together  with  this  Act  was,  that 
there  would  be  a  jury,  arbitrators,  or  an  umpire  to  ascertain 
the  compensation  for  lands  taken  or  used  for  the  purposes  of 
these  Acta  In  that  state  of  circumstances,  the  notice  here, 
which  states  expressly  that  the  company  intended  to  widen  the 
railway,  and  permanently  to  maintain  the  railway,  strikes 
me  as  amounting  to  a  distinct  and  plain  notice  to  use  this 
land,  in  a  manner  in  which  they  were  at  liberty  to  use  it; 
and  I  think  that  it  could  not  have  been  better  worded  to 
claim  a  permanent  user,  than  by  informing  the  Plaintifib  that 
they  intended  to  throw  an  archway  over  the  Plaintiffi'  land, 
and  by  that  means  for  ever  to  maintain  the  railway  over  the 
land  so  taken.  Therefore,  I  am  of  opinion,  that  the  original 
notice  was  a  perfectly  legal  notice,  and  that  the  company, 
under  that  notice,  acquired  power  to  take  under  their  com- 
pulsory powers  the  easement  or  right  of  permanent  user, 
which  they  gave  notice  that  they  required. 

Then,  what  was  the  effect  of  the  counter  notice  of  the  Plain- 
ii&sl  It  is  not  clear,  but  I  will  assume  that  this  counter  notice 
would  not  amount  to  a  waiver  of  any  legal  right  which  they 
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might  possess,  and  it  might  well  be  competent  for  them,  not- 

withstandingtheir  oomiter  notice,  to  dispute  the  legality  of  the 

original  notice.     I  have  decided  that  the  original  notice  was    „,__  /• 

legal,  at  the  time  when  the  coimter  notice  was  served.     It  &  Blackwall 

appeals  from  the  authorities  of  the  Marquis  of  Salisbury  v. 

The  Great  Northern  Railvxty  Company  (a)  and  Sparrow  v. 

The  Oxfordy  Worcester,  and  Wolverhampton  RaUvxiyComr 

party  (b),  that^  when  the  original  notice  was  given,  the  com-     J^/dgm^nt. 

pany  from  that  time  acquired  a  right  to  exercise  their 

compulsory  powers;  and  all  that  was  to  be  done  by  them 

might  then  lawfully  be  done,  even  after  the  expiration  of  the 

time  limited  for  the  exerdse  of  those  compulsory  powers,  the 

rest  being  mere  machineiy  to  enable  the  company  to  obtain 

a  verdict,  and  that  the  company  are  able,  and  indeed  are 

bound  so  to  carry  into  effect  their  original  notice. 

The  counter  notice  was  given  under  the  provisions  of  the 
92nd  section  of  the  Lands  Clauses  Act,  which  is  in  terms 
"  that  no  party  shall  at  any  time  be  required  to  sell  or  con- 
vey to  the  promoters  of  the  undertaking  a  part  only  of  any 
house,  or  other  building  or  manufactory,  if  such  party  be 
willing  and  able  to  sell  the  whole  thereof.'" 

On  the  previous  occasion,  the  injunction  was  granted  on 
the  footing,  that,  when  once  a  company  give  notice  that 
they  require  a  permanent  user  of  any  part  of  a  landowner's 
property,  that  must  be  taken  to  be  such  a  purchase  on  the 
part  of  the  company  who  gave  the  notice  as  to  entitle  the 
landowner  to  say,  "  You  have  taken  part  of  what  is  my 
manu&ctory."  For  it  was  almost  conceded  in  argument^ 
that,  in  the  case  of  a  company  carrying  their  railway  across  a 
rope-walk,  for  instance,  so  aa  to  produce  an  inconvenience, 
they  could  not  maintain  that  they  would  not,  in  such  a  case^ 

(a)  7  Rftilw.  Gas.  175.  (5)  2  De  G.,  Mac.  &  0. 94. 

VOL.  L  F  K.  J. 
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1864.        be  taking  a  part  of  that  manufactory.     So,  in  every  inter- 
PiKCHiH       mediate  case  that  might  be  put  between  that  and  the  case 
_,^  ^-  of  making  a  tunnel  a  thousand  feet  beneath  the  surfisioe 

A  Blackwall  each  case  must  rest  on  its  own  merits.     It  would  indeed  be 
diflScult,  having  regard  to  the  Acts  of  Parliament  authorising 
V.  railways  to  be  made  by  means  of  tunnels  under  large  towns, 

_  '  to  hold  that  the  company  would  be  obliged  to  take  all  the 
JndgfMni,  superincumbent  houses  or  manufactories.  Here,  however, 
there  is  a  clear  interference  with  the  Plaintiffs  property; 
and  therefore,  I  was  of  opinion  that  they  were  bound,  when 
called  upon,  to  take  the  whole  of  the  property,  and  accord- 
ingly I  granted  the  injunction  on  the  former  occasion. 

The  effect  of  the  92nd  section  of  the  Lands  Clauses  Act 
is  simply  this:  in  one  sense,  it  is  an  arresting  of  the  powers 
of  the  Railway  Company,  that  is,  it  interposes  an  obstacle 
to  their  compulsory  powers  of  taking  land ;  but  the  landowner 
can  only  take  advantage  of  ttiis  section  upon  the  terms  of 
his  being  willing  and  able  to  convey  the  whole  of  the  pre- 
mises, part  of  which  the  company  are  proposing  to  take ; 
and,  therefore,  it  would  be  a  contradiction  in  terms,  for  the 
Plaintiflfe  to  say,  "  We  have  interposed  such  an  obstacle  as  to 
prevent  altogether  the  operation  of  the  original  notice  by 
which  you  acquired  the  right  to  take  the  land;"  for  that 
would  mean  that  the  Plaintifi&  were  not  willing  that  the 
company  should  take  the  premises  they  were  compulsorily 
taking  from  the  Plaintiflfe,  while,  in  truth,  the  only  right 
which  the  Plaintiflfe  have  of  arresting  the  compulsory  powers 
is  upon  the  express  condition  that  they  are  willing  to  part 
with  the  whole  of  the  property;  and  it  seems,  not  only  con- 
trary to  any  equitable  view  of  the  rights  of  the  parties,  but 
plainly  contrary  to  the  actual  provisions  of  the  statute,  to 
hold  that  the  notice  was  determined  by  the  counter  notice, 
but  the  real  view  is  simply  that  it  was  suspended  imtU  it 
should  be  ascertained,  whether  or  not  the  Railway  Company 
were  willing  to  take  the  whole  of  the  manufactory.     Accord- 
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iDg  to  ihe  case  of  The  Queen  v.  The  London  and  North        1854. 

Wef^em  Railvxiy  Compcmy  (a),  the  company  are  not  bound      ^^1^^ 

to  accept  the  proposition  made  in  the  coimter  notice,  and  «• 

.  Thb  Lokdon 

daring  the  suspension  it  is  competent  for  the  landowner  &  Blackwall 

either  to  insist  upon  the  counter  notice  or  to  withdraw  it,      ^^^^^    ^- 

Ths  Samb 

in  which  latter  case  the  original  notice  would  remain  in  v. 

force.  To  say,  that  the  original  notice  is  gone,  is  a  con-  Thb  Samb. 
fusion  of  tenns,  inasmuch  as  the  condition  on  which  the  JvdffvMmt. 
Plaintifib  obtained  the  liberty  of  arresting  the  company's 
right  by  the  counter  notice,  was  only  that  they  were  willing 
and  able  to  sell  the  whole  of  the  manufactoiy.  The  moment 
they  cease  to  be  willing  to  do  this,  the  obstacle  is  withdrawn, 
because  it  only  existed  upon  those  terms. 

Then  the  Solidtor-OeneraZ  argued,  that  these  Acts  have 
always  proceeded,  in  truth,  upon  the  ground  of  reciprocity  of 
contract  between  the  parties  when  the  notice  and  coimter 
notice  are  served ;  and  Courts  of  Equity  have  held  that  when 
once  a  company,  invested  with  these  large  powers,  give 
notice  of  their  intention  to  take  land,  a  contract  is  implied, 
and  the  party  to  whom  the  notice  was  given  has  a  right  to 
say,  "  That  notice  cannot  be  recalled,  I  insist  upon  its  full 
performance.'"  It  was  a  good  deal  discussed  in  Adanis  v. 
The  London  cmd  BlackwaU  Railway  Company  (6),  how 
far  that  view  of  there  being  such  a  contract  ought  to 
be  taken  in  these  cases,  and  it  was  carried  to  its  extreme 
lindtB  in  that  case,  where  a  bill  for  specific  performance  was 
allowed  by  Vice-Chancellor  Wigra/m  to  be  filed  upon  such  a 
notice.  Lord  Cottenha/m  did  not  altogether  approve  of  that 
view  of  the  case,  but  it  seemed  to  him  that  the  position  of 
the  parties  was^  that  the  company,  having  given  this  notice, 
were  not  at  liberty  to  withdraw,  and  that  the  Act  is  peremp- 
tory and  obliges  the  company  to  follow  up  their  notice  by 
summoning  a  jury  and  taking  all  the  consequent  steps,  and, 
as  the  Lord  Justice  Turner  said  in  Sparrow  v.  Th^  Oxford, 

(a)  12  Q.  R  785.  (6)  2 Mac.  &  G.  lia 

f2 


68  CASES  IN  CHANCERY. 

1854.        WorcesteVy  and  Wolverhampton  Railway  Company  (a), 
PiNCHiN      ^^^  °^y  ^  enforced  by  mandamus.     I  do  not  think  at 

_     jf'  present  that  it  can  be  considered  decided  that  this  liability 

The  London  ,  ^        ,.  .    -  .«  ^  xr 

&  Blackwall  can  be  enforced  by  a  suit  for  specific  performance.     However 

'  that  may  be,  the  Cburt  has  held  that  it  is  not  rifi^ht  that  a 
Thb  Samb  ,      .  .  ,  .  .        ,      , ,   ,        „ 

V,  company  haying  given  this    notice  should  be  allowed  to 

^__^*""     withdraw,  and  to  say,  "  we  will  bind  those  on  whom  the 

Judfftneni.  •  notice  is  served,  and  will  not  ourselves  be  boimd." 

But  the  Solicitor  Oeneral  argued,  if  the  Plaintiflfe  served 
the  counter  notice,  and  the  Company  were  not  boimd,  in 
consequence  of  the  Plaintiff  having  in  this  manner  arrested 
the  original  notice,  then,  if  the  Company  are  not  bound,  the 
Plaintifis  are  also  free,  if  they  choose  to  withdraw  the  coun- 
ter notice,  before  the  Company  have  accepted  that  coimter 
notice.  I  do  not  follow  that  reasoning  further,  but  say 
that  the  Raintifis  had  not  completely  and  effectually  stopped 
the  original  notice,  because  it  was  a  condition  of  arresting 
that  notice  that  the  Plaintifis  should  be  willing  and  able 
to  convey  to  the  company  the  whole  of  the  manufactory. 
If  they  withdraw  from  that>  the  original  notice  would  revive, 
and  the  company  would  be  at  liberty  to  proceed  upon  it 
If  the  case  stood  merely  thus,  the  position  of  the  parties 
would  have  been,  that  the  Plaintifis  would  have  been  enti- 
tled to  say  "  We  will  withdraw  our  counter  notice  and  prevent 
the  company  from  summoning  a  jury  to  assess  the  value  of 
the  whole  property,"  leaving  the  original  notice  and  costs 
to  be  dealt  with  as  the  Court  might  think  fit 

I  will,  thirdly,  proceed  to  observe  upon  the  alleged  delay  of 
the  company  in  this  casa  It  is  alleged,  that  the  company,  by 
taking  no  steps  upon  the  original  notice  or  the  counter  notice, 
from  August  1853  to  May,  1854,  must  be  held  to  have  aban- 
doned such  right  as  they  had  by  virtue  of  the  original  notica 

(a)  2DeO.,Mac.&G.94. 
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But  I  apprehend  that  this  cannot  be  so;  the  company  conld 
not  be  bound  to  follow  up  their  notice  until  some  steps  were 
taken  to  call  upon  or  compel  them  to  do  so.  They  might  be 
forced  by  mandamus  to  issue  a  summons  for  a  jury,  but  imtil 
'  some  such  step  was  taken,  there  is  no  authority  to  say,  that 
a  company,  having  giv^i  notice  to  treaty  and  never  having 
withdrawn  it^  are  not  in  a  position  to  enforce  this  notice  at 
any  time,  until  they  are  called  upon  to  enforce  it  or  to  with- 
draw it  Therefore,  I  consider  that  the  question  is  not  af- 
fected l^  such  delay.  But^  then,  it  was  said  by  the  Plaintifis 
that  they  had  served  the  company  with  this  counter  notice, 
which  was  not  accepted  or  declined  until  May,  1854,  when  the 
company  served  thePlaintiflb  with  a  notice  which  amounted  to 
a  waiver  of  the  offer  contained  in  the  counter  notice,  and  that 
the  time  to  proceed  upon  the  original  notice  had  expired.  I 
apprehend,  however,  that  the  legal  rights  conferred  on  the 
company  by  the  Act  cannot  be  lost  by  that  species  of  acqui- 
escenca  The  answer  would  be,  that  there  was  a  limit  of  three 
years  for  the  construction  of  the  works,  and,  having  given  the 
counter  notice,  the  Plaintiffs  had  their  remedy  by  mandamus 
or  by  a  bill,  as  in  King  v.  Kirig  (a),  complaining  that  the 
Plaintiffi  ought  not  to  be  kept  in  suspense,  but  had  a  right 
to  know  whether  this  company  intended  to  take  or  abandon 
the  lands^  and  calling  upon  the  company  either  to  take  or 
abandon  them  accordingly.  In  King  v.  Ki7ig(a),  the  Plain- 
tiff having  sold  lands  the  title  to  which  was  defective,  the  pur- 
chaser, who  had  taken  possession  under  the  contract,  would 
ndther  accept  nor  abandon  his  purchase,  and  the  bill  was  filed 
to  make  him  determine  which  he  would  do,  either  accept  the 
titl^  such  as  the  vendor  could  give,  or  abandon  the  contract; 
and  that  bill  was  sustained 
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Then,  lastly,  is  it  to  be  said,  that  the  company  had  rejected 
the  counter-notice?  It  would  be  very  difficult  to  hold  that^  in 
a  state  of  circumstances,  many  of  which  raise  questions  which 


(a)  1  M.  &  K.  442. 
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1854.        have  to  be  decided,  and  which  the  company  have  a  right  to 
PiNCHiN       P^*  ^  *  ^^"^  ^^  investigation.     They  deny  that  they  require 

^'  to  take  a  part  of  the  manufectory,  and  therefore  they  claim 

The  London  /  .  .      i      n«       •  i        ^ 

&  Blackwall  to  have  that  question  determmed.     That  is  not  an  abandon- 

^^^  ^*   ment  of  their  original  powers,  on  the  contrary,  it  is  an  asser- 
V.  tion  of  those  powers.    The  only  compulsory  power  they  have, 

TheSamk     jg  ^  p^^  ^YiQ  matter  in  train  to  have  it  property  tried. 
JudfffnevU, 

I  have  now  further  to  consider  the  effect  of  the  proceedings 
in  the  former  suit  The  order  made  in  that  suit  was,  that  the 
injunction  should  be  continued  "  until  the  company  should 
have  purchased  the  whole  of  the  Plaintiffs'  manufiwrt»ry,  the 
Plaintifis  undertaking  to  sell  the  whole  of  the  said  manufac- 
tory, and  to  make  a  good  title  thereto." 

Firsts  it  is  argued,  that  this  order  left  the  company  open 
and  free  while  the  Plaintifis  were  bound;  but  the  reason  of 
that  waa,  that  the  Plaintifis  came  to  the  Court  to  ask  for  an 
injimction,  and  I  thought,  and  am  still  of  opinion,  that  their 
only  mode  of  arresting  the  powers  of  the  company  was  by 
shewing  themselves  to  be  willing  and  able  to  sell ;  and  unless 
they  were  so  willing,  I  was  not  at  liberty  to  arrest  the  powers 
of  the  company,  and  therefore  the  Plaintifife  could  only  have 
the  injunction  upon  those  terma  In  Sparrow  v.  The  Oxford^ 
Worcester  and  Wolverha/m/pton  Railway  Company  (a), 
the  Court  considered  that  there  was  an  option,  and  gave 
three  montha  I  did  not  think  that  to  be  necessary  in  this 
case,  because  I  was  only  hearing  an  interlocutory  motion, 
whereas,  in  Sparrow's  case,  it  was  the  hearing  of  the  causa 
The  company  have  since  acted  in  perfectiy  good  faith. 
They  took  a  few  days  after  that  order  for  consideration,  and 
on  the  10th  of  August  served  a  notice  that  they  elected  to 
take  the  whole  of  the  Plaintiffs'  manufactory,  which,  not 
only  by  their  counter  notice,  but  by  their  undertaking  given 

(«)  2  De  G.,  Mac.  &  G.  94. 
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as  the  condition  of  the  injunction,  the  Plaintiff  had  asserted 
that  they  were  perfectly  willing  to  sell.     This  is  the  notice 
which  I  am  now  asked  to  restrain  the  company  from  carry- 
ing into  effect.     Having  come  to  the  conclusion,  that>  when  &  Blackwall 
the  second  notice  of  the  company  was  swved,  I  was  bound    ^^^^^^^®- 

nPnic  Saw 

to  interpose  only  upon  the  terms  of  the  undertaking  which  v. 

I  have  mentioned  being  given  by  the  Plaintifis,  and  the     The  Same. 
PlaintiflH  being  now  under  those  terms,  even  conceding  that      Judgment, 
they  had  not>  by  the  coimter  notice,  waived  any  legal  right 
which  they  may  have  had,  I  think  that  it  is  now  too  late  to 
ask  me  to  restrain  the  company  from  proceeding  to  adopt  the 
counter  notice,  and  to  carry  into  effedl  the  offer  thereby  made. 

There  is  a  minor  point  to  be  considered.  It  was  suggest- 
ed that  the  company  have  exhausted  their  powers  by  their 
first  notice  to  the  sheriff  to  smnmon  a  jury,  because  the  Lands 
Clauses  Act,  by  section  21,  provides  that  a  company  giving 
such  notice  must  go  on  within  twenty-one  daya  But  the 
answer  to  that  is,  that  the  Plaintiffi  prevented  it  by  the 
injunction,  upon  grounds  which  I  thought  perfectly  valid, 
but  stating  at  the  same  time  their  willingness  to  sell  the 
whole  of  the  property;  and,  therefore,  I  think  that  the 
powers  of  the  Act  do  still  apply,  and  the  company  were  at 
liberty  to  give  a  new  notice  to  summon  a  jury,  and  it  was 
the  proper  comrse  to  withdraw  the  former  notice  and  to  give 
a  fresh  notice,  as  the  company  have  done,  by  which  they 
ask  that  the  value  of  the  whole  of  the  property  should  be 
now  ascertained. 

It  is  unfortunate,  that^  instead  of  acquiescing  in  the  terms 
of  the  first  order,  the  Plaintiffs  should  have  now  taken  a 
course  which  is  not  veiy  fair  towards  the  company.  I  do 
not  say  that  the  undertaking  of  the  Plaintiffs  has  added 
anything  to  the  legal  rights  of  the  company,  but  it  makes 
the  present  a  rather  extraordinary  proceeding  on  the  part 
of  the  Plaintifis. 
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1854.  Under  all  the  circumstAnoes  of  thiB  case,  I  have  come  to 

'     ""    ^  the  conclusion  that  this  injunction  ought  to  be  dissolved. 

V,  

The  London  — ^i— ii— — -^— 
k  Blaokwall 

Railway  Co.  2)00.  7.— Affirxsd  by  the  Lord  Chancellor  and  Lord  JostioeB, 

Thb  Saxb  on  the  ground  that  the  Plaintiflb  were  bound  by  their  offer  in  the 

-,     ^  counter  notice ;  the  Lord  Chancellor,  however,  intimating  a  doubt 

whether  the  original  notice  to  treaty  was  valid,  and  whether  it  waa 

JwifffnaU.  taking  part  of  the  manufactory  within  sect  92  of  the  Lands  Claoaea 
Consolidation  Act,  1845. 


^cw.l7M.  PARKINSON  V.  CHAMBERa 

ProdwAvmof    J[  JJIS  was  a  suit  for  redemption  against  a  mortgagee  in 

Pleor—Repli-     possession.     The  bill  stated  that  mterest  had  been  paid  on 

l«  YicL  c  86,    ^^  mortgage  up  to  a  period  which  was  within  twenty  years 

■•  ^®- before  the  filing  of  the  bilL     The  bill  contained  no  charge  as 

Where  a  plea    to  documents.     The  Defendant  put  in  a  plea  of  the  Statute 

of  LiinitatioDs  of  Limitations,  but  did  not  accompany  his  plea  with  an  an- 

aWU foifre-*^  swer.     The  HaintiflF filed  a  replication,  and  now  moved  for 

demption         the  production  of  documents  under  the  18th  section  of  the 

againstamort-  0      /»  tr- 

gagee  in  poa-      15  &  16  YlCt  C.  86. 

Be8Bion,andthe 

biU  stated  that  

interest  had 

withinTwenty       ^-  ^<3trrf,  for  the  motion,  said,  that  the  discovery  was 

years,  but  con-  material  to  the  issues  raised  by  the  bill  and  plea;  and  it  was 

tamed  no  -^  r       > 

chaige  of  do-    not  necessaiy  to  charge  in  the  bill,  that  the  defendant  had 

SePkiiSr     relevant  documents  in  his  possession:  Ferry  v.  Turpm (a), 
had  filed  a  re- 

l^jw 'thirthe  *'-^-  ^'  ^'  -^^^^»  contra,,  said,  that  the  plea  was  to  the 
Plalntiffmight,  whole  bill;  and,  therefore,  if  the  bill  had  contained  the  usual' 
compel  pro- '  charge  of  documents,  the  plea  would  have  gone  also  to  that; 
cum^nte^by  °    ^^^  ^*  ^^  *^  ^^*®  ^^^  ^  move  for  production  of  documents. 

the  Dofend- 

ant»  for  the  purpose  of  obtaining  evidence  upon  the  issue  tendered  by  the  bill,  as  to  payment 

of  interest  within  twenty  years. 

(a)  Kay,  App.  p.xlix. 
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Yics-Chancellob  Sib  W.  Page  Wood: — 

I  think  that  the  Plaintiff  is  entitled  to  the  production 
which  she  seeks.  The  18th  section  of  the  15  &  16  Vict  c. 
86,  clearly  contemplates  that  there  may  be  a  motion  for  pro- 
dnction,  although  no  answer  to  the  bill  is  required.  The 
TnfianiTig  of  that  section  isy  that  ii^  as  is  often  the  case,  the 
Flabtiff  does  not  require  any  answer  except  as  to  docu- 
ments, be  need  not  ask  for  an  answer  on  that  point  only, 
but  may  come  to  this  Court  and  move  for  production.  That 
prefvents  the  necessity  of  introducing  into  biUs  any  charge 
concerning  the  possession  of  documents  by  the  Defendant 


1854 


JudginaU, 


Now,  if  this  bill  had  stated,  that  the  entry  of  the  Defend- 
ant upon  the  land  was  at  such  a  time  that  the  Statute  of 
Limitations  had  not  barred  the  Plaintiff's  right,  and  had 
then  proceeded  to  charge  that  the  Defendant  had  documents 
in  his  possession  which  would  prove  that  fact,  the  plea  would 
have  been  a  good  plea;  but  it  should  be  accompanied  by  an 
answer  giving  the  discovery  required  as  to  the  documents. 


Heie^  a  plea  of  the  statute  has  been  put  in,  and  a  replica- 
tion filed,  which  tenders  the  issue  stated  in  the  bill,  namely, 
that^  owing  to  the  payment  of  iaterest  within  twenty  years, 
the  statute  has  not  run  against  the  Plaintiff;  and  the  Plain- 
tiff now  says,  that  she  undertakes  to  prove  that  portion  of 
her  bill  from  the  documents  in  the  Defendant's  possession,  of 
which  she  would  have  had  a  right  to  have  a  discovery  by  way 
of  answer,  if  the  bill  had  distinctiy  charged  that  they  were 
in  the  Defendant's  possession.  I  think,  that^  for  the  pur- 
pose of  discovery  upon  that  issue,  the  Plaintiff  is  entitied  to 
the  production  of  these  dociunents. 
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1853. 

N<yv,  nth,  GREENWOOD  v.  VERDON  (a). 

wmLom-  John  VERDON,  by  his  wUl,  dated  in  1808,  aRer  giving 

Dying  vnthout  some  pecuniary  legacies  to  oertam  persons  by  name,  conti- 

^'"^'lemue^  nued  : — "  And  all  the  rest^  residue,  and  remainder  of  my 

ExecjUwy  said  personal  property,  of  every  nature,  kind,  or  sort,  goods, 

chattels,  and  effects  whatsoever,  together  with  all  my  real 

nJa^eBteto  to  ^^tate  and  property  wherewith  it  hath  pleased  Almighty 

^.  "and hia  Qod  jjj  this  world  to endow  me,  I  give,  bequeath,  and  devise 

nein  and  aa-  %  » 

ngxuforeyer,"  the  same  to  Suao/n/Tia,  my  well-beloved  wife,  and  John 

after  his  de-  Vevdon,  my  well-beloved  son,  who  now  Uve  with  me,  to  hold 

cease  ^^<^  to  them,  the  said  Suacmrui  my  wife,  and  John  my  said  son, 

equaUy  diyid-  to  have  and  enjoy  the  same,  and  all  benefit  and  advantage 

the  then  but-  thereof,  for  and  during  their  natural  lives,  and  from  and 

teei^iuure  and  *^^  ^®  death  of  my  said  wife  to  hold  to  him  my  said  son 

dbwreaiike:"—  John  Vevdon,  cmd  to  his  heirs  and  aasigna  for  ever; 

ffeld,  that  the  if       j  * 

first  Umitation  moreover,  if  Susanna,  my  beloved  wife  aforesaid,  be  dis- 

an  estate^  ^  posed  to  resign  h^r  part  and  interest  in  the  trade  and  pro- 

J®®  "^t  terms  P^^y*  ^^  ^^^  personal,  benefit  and  advantage  above  men- 

and  the  gift  tioned,  I  devise  and  enjoin  to  John   Verdon,  my  weU- 

the  survivor  beloved  SOU  aforesaid,  to  allow  and  pay  to  Susanna,  my 

oertaSl^per-  ^^  above  mentioned,  the  sum  of  SOi.  a  year,  in  four  quar- 

"?^*?r"^°'  t^rly  payments,  during  her  natural  life;  and  furthermore, 

ai  Denen  w  was 

intended  for  from  and  after  the  decease  of  my  said  wife  and  of  my  said 
therefore  the  ^o^  John  without  issue,  I  do  hereby  give  and  devise  aU  the 
^tidDm  to"**  residue  of  my  worldly  estate  and  property,  both  real  and 
refer  not  to      personal,  to,  and  to  be  equally  divided  amongst  the  then 

UTi  indefimto 

iaUureofiflBue,  survivvrvg  Ugotces,  share  and  share  alike** 

so  as  to  cut 
down  A*»  es- 
tate m  fee  to         The  testator  died  in  1809,  leaving  his  wife  and  his  son 
an  estate  tail,  ' ,  ^ 

but  to  a  failure  John  surviving.     His  widow  died  shortly  afterwarda     The 

place  vrithin  legatees  named  in  the  will  died  long  ago.  John,  the  son* 
^ci^^r^^^**  died  in  June,  1861,  leaving  an  only  son,  his  heir-at-law. 
visees;  and 

that  event  not  having  happened:— ^eM,  that  the  executory  devise  had  fiiiled,  and  the  estate 
in  fee  of  A,  became  absolute. 

(a)  See  Parker  v.  Birks,  infra. 
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The  devisees  of  his  real  estate  were  the  Plaintiflfe,  and  his        1864. 
son  and  heir  was  the  Defendant  in  the  special  case  in  this    obeezhtood 
soiti  which  sought  the  judgment  of  the  Court  upon  the      y^^^^ 
question,  whether,  under  the  above  will,  John  Verdon^  the 
son,  took  in  the  freehold  lands  of  inheritance,  thereby  de- 
vised, an  estate  in  tail,  or  an  estate  in  fee  simple,  subject  to 
be  defeated  by  an  executory  devise  over  in  the  event  either 
of  his  dying  without  issue  living  at  his  own  death  or  at 
the  death  of  ^e  surviving  legatee,  or  what  other  estate  or 
interest! 


Mr.  /.  V,  Prior  for  the  PlaintiflSi — John  Verdon,  the 
son,  took  a  fee  simple,  defeasible  on  his  death  without 
issue  then  living,  or  on  the  failure  of  his  issue  during 
the  lives  of  any  of  the  legateea  In  the  latter  case,  the 
direction  to  divide  the  property  amongst  "  the  then  ewe- 
vivingl^ateea,''  as  the  legatees  were  existing  ascertained 
persons  at  the  date  of  the  will,  restrains  the  indefinite 
meaning  of  the  words  "from  and  after  the  decease  of 
my  said  wife  and  of  my  said  son  John  without  issue,"  to 
a  death  without  issue  within  the  period  of  lives  in  being; 
because  the  words  contemplate  the  probability  that  some 
of  the  legatees  will  be  in  existence  when  the  event  happens, 
and  therefore  that  will  not  be  a  construction  obnoxious  to 
the  rule  against  perpetuitiea 

In  Hughes  v.  Sayer  (a),  there  was  a  bequest  of  personal 
estate  to  A,  and  J9.,  "  and  upon  either  of  their  dying  without 
children,  then  to  the  survivor,''  and  the  Master  of  the  Eolls 
decided,  that  the  word  children  meant  issue  in  that  cctse 
but  that  the  words  "  dying  without  children''  meant  dying 
without  issue  living  at  the  death  of  the  party;  because  the 
gift  over  being  to  the  surviving  devisee  shewed  that  a  ge- 
neral &ilure  of  issue  was  not  intended. 


Argtunent. 


(a)  1  P.  Wma.  634. 
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Argument. 


1854.  In  Massey  v.  Hudson  (a),  a  testator  charged  his  real 

OBExirwooD  estate  with  two  legacies  of  300Z.,  to  be  paid  at  the  death  of 
another  legatee  to  A.  and  B,  respectively,  and  in  case  A.  or 
B.  should  die  without  issue,  both  legacies  to  go  to  the  sur- 
vivor of  them,  hia  or  her  executors,  a^dmvinistratars,  or 
dsaigna.  Sir  Wm.  Orcmt,  M.  R,  said,  "  I  think  the  bequest 
over  in  this  case  is  too  remote;  a  bequest  to  A.  after  the 
death  of  B,  does  not  import  that  A.  must  himself  live  to 
receive  the  legacy.  The  interest  vests  at  the  death  of  the 
testator  and  is  transmissible  to  representatives,  who  will  take 
whenever  the  event  of  JB.'s  death  may  happen.  So,  if  the 
bequest  be  to  J.,  in  case  B.  die  without  issue.  If  that  were 
allowed  to  be  a  good  bequest^  A' 8  representatives  would  be 
entitled  to  take,  at  whatever  time  the  issue  might  &iL  It 
is  for  that  reason  that  it  is  held  too  remote.  But  if  J.,  is 
personally  to  take  the  legacy,  then  the  presumption  is 
strong,  that  an  indefinite  failure  of  issue  could  nobe  in  the 
testator's  contemplation.  Prrnid  fdcie,  a  bequest  over  to 
the  survivor  of  two  persona,  after  the  death  of  one  without 
issue,  furnishes  this  presumption,  for  it  will  be  intended 
that  the  survivor  was  meant  individually  and  personally  to 
enjoy  the  legacy,  and  not  merely  to  take  a  vested  interest, 
which  might  or  might  not  be  accompanied  by  actual  pos- 
session. For,  if  the  survivorship  be  necessary  only  to  vest 
the  interest  and  to  render  it  transmissible,  the  objection  of 
remoteness  is  not  at  all  obviated,  and  the  restrictive  pre- 
sumption does  not  arise.  Now,  the  addition  of  the  words, 
executors,  administrators,  or  assigns,  excludes  the  presump- 
tion that  it  was  a  mere  personal  benefit  that  was  intended 
for  the  survivor.  For,  though  there  should  be  no  such 
failure  of  issue  as  would  enable  him  personally  to  take,  yet 
his  representatives  would  be  entitled  to  claim  in  his  rights 
whensoever  the  failure  of  issue  should  happen.'' 

This  distinction  was  recognised  in  Ra/nelaghy.Ea/nelagh  (6), 


(a)  2  Mer.  130. 


(6)  2  M.  &  R  441. 
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where  Aere  was  a  similar  gift  to  **  survivors "  simply, 
without  words  of  limitation;  and  Sir  John  Ledch,  M.  R, 
said,  ''I  adopt  the  language  of  Sir  W.  Orant  in  Masaey  v. 
Hudson  (a),  and  take  the  rule  to  be,  that,  prima  £su;ie,  a  be- 
quest over  to  the  survivor  or  survivors  of  tv^o  or  more  per- 
sons, after  the  death  of  one  without  issue,  affords  the  pre- 
sumption that  an  indefinite  failure  of  issue  could  not  be  in 
the  testator's  contemplation ;"  and  Vice-Chanoellor  Kin- 
derdey  took  the  same  view  in  the  case  of  We8tvx)od  v. 
Sovihey  (6).  Those  were  gifts  of  personal  estate,  but  the 
principle  applies  equally  to  devises  of  real  estate. 

Mr.  Cairns  for  the  Defendant — ^The  words  of  the  will 
created  a  tenancy  in  tail  in  John  Verdon. 
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1854. 


Argmnenl, 


In  Hughes  v.  Sayer  (c),  the  words  were  "die  without  chUn 
drtn,'*  which  makes  a  material  difference^  In  Massey  v. 
Hudson  (a),  Sir  W,  Grant's  dictum  was  with  reference  to 
a  gift  of  personal  property.  In  Banelagh  v.  Randagh  {d), 
the  language  of  Sir  John  Leach  shews  that  he  felt  that 
he  was  laying  down  a  new  rule,  which  he  wished  should  be 
thereafter  followed;  and,  on  the  appeal,  the  Lord  Chancellor 
founded  his  decision  upon  different  grounds. 

In  this  case,  the  first  gift  is  in  fee,  and  therefore  there  is 
no  subsequent  enlargement  by  the  words  importing  death 
without  issue,  but  a  restriction  of  the  previous  gift  In 
Garratt  v.  CockereU  (e),  an  executory  bequest  of  personalty 
was  in  the  words,  "  should  all  my  children  die  without 
heirs,  my  property  in  that  case  to  be  divided  equally  be- 
tween the  children  of  my  brothers  and  sisters  alive  on  the 
death  of  my  last  child;"  and  Vice-chancellor  Knight 
BrucCy  after  observing  upon  the  dictum  which  has  been 
quoted  from  Sir  W.  OrcmJ^s  judgment  in  Massey  v.  Hvd- 


(a)  2  Mer.  130. 

(6)  2  Sim.  N.  S.  192. 

(tf)lP.WmB.634. 


(cO  2  M.  &  K.  441. 
(c)lY.&C.C.C.494. 
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ArffmnenL 


aon(a),  decided  that,  notwithstanding  the  last  words,  the 
gift  over  wajs  void  for  remoteness,  a  decision  which,  if  the 
subject  had  been  real  estate,  would  have  given  estates  tail 
to  the  original  devisees. 

In  Chadock  v.  Cowley  (b)  there  was  a  devise  to  the 
testator's  wife  for  life,  with  remainder,  as  to  lands  in  A., 
to  his  son  Thxymas  in  fee,  and  as  to  lands  in  ^.  to  his  son 
Francis  in  fee.  "  Then  I  will,  that  the  survivor  of  them 
shall  be  heir  to  the  other  if  either  of  them  die  without 
issue;"  and  it  was  held,  that>  although  the  first  part  of  the 
wiU  gave  a  fee,  the  second  corrected  it  and  made  it  an 
estate  tail  In  Wright  v.  Pea/raon  (c),  the  devise  was  to 
T,  R.  for  life,  remainder  to  trustees  to  support  contingent 
remainders^  remainder  to  the  heirs  male  of  the  body  of 
T.  iZ.  and  their  heirs,  provided  that  if  T.  R.  should  die 
without  leaving  any  issue  male  of  his  body  living  at  his 
death,  the  testator  limited  the  property  to  his  five  grand- 
children, *'  or  such  of  them  as  should  be  living  at  the  time 
of  failure  of  issue  male  of  the  said  T.  R,  to  take  as 
tenants  in  common,  and  to  their  respective  heirs  and  as- 
signs, equally  to  be  divided  between  them,  share  and 
share  alike;'*  and  the  Lord  Keeper,  afterwards  Lord  North- 
i/ngton,  decided,  that  T.  R.  took  an  estate  tail  (cf).  In  Roe 
V.  Scott  (e),  the  devise  was  to  the  testator's  son  James,  to 
hold  to  him,  his  heirs  and  assigns,  for  ever,  and  a  similar 
devise  of  other  lands  to  his  other  sons,  with  a  direction, 
that,  if  either  of  the  testator's  sons  should  die  without 
issue,  then  the  estate  or  estates  of  such  sons  should  go  to 
the  survivors  or  survivor;  and  it  was  held,  that  the  sons 
took  estates  tail.  In  Candy  v.  Campbell  (/),  nom.  Campbell 
V.  Ha/rdmg  (g),  there  was  a  bequest  of  personal  estate  to 


(a)  2  Mer.  130. 
(6)  3  Cro.  695. 

(c)  1  Eden,  119. 

(d)  But  see  Feame's  C.  K.  pp. 
126  et  seq. 


(e)  Feame'a  C.  R.  p.  473,  n. 

(/)  2  CI.  &  F.  421 ;  8  BHgh,  N.  S. 
469. 
(^)  2  Rubs.  &  My.  390. 
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C.  E,,  ''but  in  case  of  her  death  without  lawful  issue,  I 
theu  will  the  money  so  left  to  her  to  be  equally  divided 
betwixt  my  nephews  and  nieces  who  may  be  living  at  the 
time;"  and  the  gift  over  was  held  to  be  void  for  remotenesa 
In  Prior  on  Issue,  p.  85,  it  is  said,  observing  upon  the 
last  case,  **  It  is  probable,  however,  that  the  form  of  gift  I 
am  now  considering  would  be  considered  as  shewing  that 
the  failure  of  issue  contemplated  by  the  testator  was  such 
as  must  happen  in  the  lifetime  of  one  of  the  persons  who 
were  to  take  in  remainder.  In  no  case,  however,  has 
such  a  construction  been  actually  adopted;  indeed,  in  the 
cases  above  'cited,  in  which  the  indefinite  meaning  has 
been  given  to  the  words,  this  latter  mode  of  construction 
would  equally  have  failed  to  render  the  limitation  over 
valid,  for  in  none  was  the  gift  over  confined  to  persons  in 
existence,  or  who  might  come  into  existence  during  the 
testator's  life,  and  in  consequence,  even  admitting  that  the 
Mure  of  issue  was  intended  to  take  place  in  their  lifetime, 
the  time  of  a  life  in  being,  or  twenty-one  years  after,  might 
be  exceeded." 


1854. 


ArgvmefU. 


Mr,  Prior  in  reply. 

The  Vice-Chancellor  reserved  his  judgment 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

This  is  a  special  case,  for  the  purpose  of  ascertaining  the 
construction  of  the  will  of  John  Verdon.  The  question 
which  arises  is  one  which  has  fi-equently  come  before  the 
Courts,  although,  perhaps,  the  precise  point  now  to  be  con- 
sidered has  not  been  distinctly  decided.  I  think,  however, 
that,  with  the  assistance  which  I  have  obtained  from  the 
arguments  of  counsel  in  this  case,  I  am  able  to  arrive  at  a 
safe  oonclusioiL 


Nov.  2lgt, 
Judgment. 
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Jtufymeni. 


The  question  is  oonceming  the  construction  of  a  gift  of 
all  the  testator's  real  and  personal  estate  to  Suacmna  his 
wife  and  John  Verdon  his  son,  for  their  lives,  and  from 
and  after  the  death  of  his  wife  to  his  said  son   **  John 
Verdon,  and  to  his  heirs  and  assigns  for  ever/'  and  "from 
and  after  the  decease  of  my  said  wife  and  my  said  son 
John  without  issue,  I  do  hereby  give  and  devise  all  the 
residue  of  my  worldly  estate  and  property,  both  real  and 
personal,  to,  and  to  be  equally  divided  amongst,  the  then 
surviving  legatees,  share  and  share  alike.''    There  are  seve- 
ral points  upon  this  will  which  do  not  admit  of  question. 
First,  there  is  clearly  an  estate  in  fee  simple   limited 
to  John  Verdon  in  remainder  after  the  death  of  the 
testator's  wife,  in  the  first  part  of  the  will;  for  the  limitar 
tion  is  not  merely  to  him  and  his  heirs,  but  to  him  and 
"  his  heirs  and  assigns  for  ever."    It  is  also  equally  clear, 
that,  under  the  words  "  dying  without  issue,"  unless  there 
be  something  to  restrain  their  meaning,  the  testator  must 
be  taken  to  have  meant  an  indefinite  fedlure  of  issue,  and 
that  the  limitation  to  his  son  in  fee  would  thus  be  cut 
down  to  an  estate  tail    The  real  question  of  difficulty  is, 
whether  or  not  there  are  words  in  this  will  which  would 
limit  that  expression  to  the  failure  of  issue  at  any  particu- 
lar tima 


Now  I  will  say  at  once,  considering  the  authorities 
which  have  been  cited,  particularly  Candy  v.  CampbeU(a), 
I  think  that  I  am  bound  to  construe  the  words  '*  the  then 
surviving  legatees "  to  mean  those  who  may  be  surviving 
at  the  time  of  the  fedlure  of  issue  of  the  son  John  Verdon, 
and  therefore  the  case  is  reduced  to  the  point  whether  or 
not  there  is  sufficient  on  the  face  of  the  whole  of  this  wiU 
to  indicate  that  the  £edlui«  of  issue  referred  to  was  a  fiedlure 
which  was  to  take  place  at  a  certain  definite  period,  and 


(a)  2  CL  &  F.  421. 


CASES  IN  CHANCERY. 


81 


not  a  general  failure  of  issue;  and  I  have  come  to  the  con- 
dtimon  that  there  is  such  an  indication. 

It  is  necessary  to  examine  the  whole  of  the  disposition 
for  this  purpose,  and  I  cannot  pass  over  the  first  part  of 
it  I  must  observe,  that  this  case  differs  in  one  respect 
from  others — ^the  first  limitation  here  being  not  only  to  the 
son  "and  his  heirs/'  which  has  often  been  restrained  to  a 
particular  line  of  heirs,  but  the  limitation  is  in  the  largest 
words,  to  him,  "  his  heirs  and  assigns,  for  ever."  I  could 
not,  however,  rely  upon  those  words  alone;  but  as  they  are 
used,  and  I  have  to  consider  whether  or  not  the  estate 
80  limited  is  cut  down  to  an  estate  tail,  I  have  to  construe 
the  effect  of  those  words  upon  the  subsequent  gift  on  the 
death  of  John  Verdon  without  issue. 


1854. 
Qreenwood 

V. 

Verdon. 
Judffment. 


There  have  been  a  series  of  authorities,  from  Hughes  v. 
Sayer  (a),  which  have  established  the  rule,  that  when  it  is 
apparent  on  the  fiace  of  the  will  that  the  testator  intend- 
ed to  give  a  personal  benefit  to  those  to  whom  the  estate 
is  limited  in  default  of  issue,  and  not  a  transmissible  inter- 
est,  in  such  cases,  the  construction  that  an  indefinite 
Mure  of  issue  was  intended,  is  out  of  the  question,  be- 
cause it  could  not  be  supposed  that  the  testator  could 
have  intended  to  confer  a  personal  benefit  and  yet  to  post- 
pone it  till  after  an  indefinite  failure  of  issue.  According- 
ly, Sir  WiUiam  Orcmt,  in  Maaseyv.  Hudson  (6),  conceives 
it  to  be  settled,  that  where  there  is  a  limitation  to  one  of 
two  persons,  and  on  the  event  of  his  death  without  issue 
to  the  survivor  of  them,  without  more,  the  presumption  is, 
that  a  personal  benefit  is  intended  to  the  one  who  survives, 
unless  there  are  added  the  words  "  his  executors,  adminis- 
teators,  or  assigns,"  which  would  exclude  that  presumption. 
That  last  distinction  seems  very  fine ;  but  I  suppose  Sir  W. 


(a)  1  P.  Wms.  634.  {b)  2  Mer.  130. 
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Grant  grounded  it  on  this,  that  the  addition  of  thoee 
words  plainly  imports,  that,  instead  of  a  personal  gift,  a 
transmissible  interest  was  intended  for  the  survivor.  The 
argument  in  such  a  case,  where  the  words,  "  executors, 
administrators,  and  assigns,"  are  not  used,  would  be,  that 
it  is  not  natural  to  suppose  that  the  testator  intended  a 
limitation  over  for  the  benefit  of  the  survivor  after  an  in- 
definite failure  of  issue,  by  way  of  transmissible  interest, 
because  the  gift  over  is  to  depend  on  the  mere  accident 
of  survivorship;  and  it  is  imnatural,  if  the  donor  were  re- 
garding a  distant  period,  that  he  should  make  the  benefit 
to  the  representatives  of  the  survivor  depend  upon  the  con- 
tingency of  their  testator  surviving  the  original  donee ;  and 
therefore  this  form  of  limitation  is  held  to  be  sufficient  to 
modify  the  strong  legal  effect  of  the  words  "  dying  without 
issue,"  so  as  to  make  them  signify  "  dying  without  leaving 
issue  at  the  time  of  his  death  and  leaving  the  other  party 
then  surviving."  At  the  same  time,  as  it  has  been  argued, 
that  doctrine  is  opposed  to  the  case  of  Chadodc  v.  Cow- 
ley (a)  y  where  there  was  a  devise  which -I  cannot  distin- 
guish from  this  kind  of  limitation.  In  that  case,  there  was 
a  gift  of  certain  lands  to  A.  in  fee,  and  certain  other  lands 
to  J9.  in  fee,  and  then  the  will  proceeded :  "  Item :  I  will 
that  the  survivor  of  them  shall  be  heir  to  the  other  if 
either  of  them  die  without  issue;"  and  this  was  held  to 
cut  down  their  estates  in  fee  to  estates  tail.  That  case 
seems  to  me  to  be  at  variance  with  the  doctrine  laid 
down  by  Sir  Wifn,  Orant  in  Massey  v.  Hudson  (6),  which 
followed  the  decision  in  Hughes  v.  Sayer  (c),  and  has  since 
been  followed  in  Banelagh  v.  Randagh{d),  and  other  casea 


However,  that  is  not  precisely  this  case.  This  is  not  a 
gift),  on  the  death  of  one  of  two  persons  without  issue,  to 
the  survivor  of  them ;  and  I  am  bound  to  hold,  according  to 


(a)3Cro.  Jac.695. 
(6)  2  Mer.  130. 


(c)  1  P.  Wms.  634. 
(flO  2  M.  &  K.  441. 
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flie  decision  of  Lord  Brougham  in  Candy  v.  Campbell  (a),  i864. 
ttat  the  limitation  over  here  could  only  take  effect  upon 
the  death  of  this  party,  and  the  failure  of  his  issue  after  his 
death,  because  I  cannot  deny  that  it  is  settled  that  the 
words  **  dying  ^thout  issue  "  import  such  failure  of  issue;  **v»»«w- 
nor  can  I  say  that  the  gift  over  being  to  the  then  surviving 
legatees^  is  sufficient  of  itself  to  control  this  construction ; 
for  the  words  "  then  surviving "  being  equally  applicable 
either  to  the  period  of  death  or  to  the  &ilure  of  issue,  must 
be  held  to  apply  prima  fiswae  to  that  period  which  is  desig- 
nated by  the  fixed  legal  meaning  of  the  previous  words — 
that  is,  to  the  period  of  a  failure  of  issue  aft^er  the  death. 
But  there  remains  the  question  whether  or  not  the  period  of 
such  Ceuluie  be  not  still  limited  within  the  period  allowed  by 
law  for  an  executory  gift^  and  this  depends  upon  whether  the 
words "  then  surviving  legatees  "  import  that  a  personal  be- 
nefit was  intended  for  those  legatees,  and  not  a  transmissible 
interest  Now,  in  Oarratt  v.  Cockerell  (6),  the  period  of 
survivorship  referred  to  was  collateral,  and  was  not  the 
period  when  a  fiulure  of  issue  would  take  place.  The  limit- 
ation there  was  to  "  the  children  of  my  brothers  and  sis- 
ters alive  on  the  death  of  my  last  child,''  not  being  com- 
mensurate with  the  death  without  issue  of  the  persons  pre- 
viously named  as  legatees;  and  Vice-Chancellor  Knight 
Bruce  said,  that  there  was  nothing  to  shew  that  it  was  not 
intended  to  be  a  vested  interest,  though  not  to  take  effect 
in  possession  in  those  parties  who  should  be  surviving  at 
the  death  of  the  last-surviving  child,  the  possession  being 
deferred  until  a  general  failure  of  issue;  and,  therefore, 
there  was  nothing  which  drove  the  Court  to  the  conclusion 
that  a  personal  benefit  was  intended  to  the  parties  taking 
under  the  executory  bequest  But  when  the  gift  is,  upon 
the  death  of  the  first  taker  without  issue,  to  the  then  sur- 
viving legatees,  that  is,  to  those  persons  named  in  the  will 

(a)  2  C.  &  F.  421.  (h)  1  Y.  &  C.  C.  C.  494. 
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who  should  then  be  surviving,  it  cannot  be  a  transmissible 
interest  which  is  given  to  them ;  and  the  only  interest  which 
they  could  take  must  be  one  which  would  accrue  on  their 
surviving  the  specified  period,  and  therefore  it  must  neces- 
sarily be  a  personal  benefit  that  was  intended  for  these 
legatees;  and  the  period  at  which  it  was  to  take  effect  being 
upon  the  failure  of  issue  of  a  preceding  devisee,  I  cajinot 
regard  the  limitation  as  pointing  to  an  indefinite  failure  of 
issue,  but  a  failure  which  might  take  place  in  the  lifetime 
of  those  legatees  who  were  named  in  the  will ;  and  for  this 
construction  there  is  considerable  authority,  although  no 
case  is  precisely  and  expressly  in  point 


First,  there  is  the  case  of  Brook  v.  Taylor^  which,  as  it 
was  cited  in  Clare  v.  Clare  (a),  was  "  a  bequest  of  personal 
estate  to  the  testator's  wife,  upon  condition  to  give  his  three 
sisters  61,  yearly  for  their  lives;  and,  after  his  wife's  death, 
he  gave  the  same  to  his  daughter  Mary  Taylor,  upon  the 
same  obligation  to  his  sisters ;  and,  after  his  daughter's  death, 
to  the  firuit  of  her  body,  and,  for  want  of  such  fiiiit,  to  his 
brothers  and  sisters,  and  their  children,  then  living:  and  the 
opinion  of  the  Court  was,  that  the  limitation  to  the  brothers 
and  sisters  was  good ;  and  yet,  had  there  been  any  firuit  of  the 
body,  they  must  have  taken  an  estate  tail,  but  they  never 
coming  in  esse  the  second  limitation  was  allowed  to  take 
place."  On  which  the  observation  of  counsel  in  reply  is,  "  If 
the  case  of  Brook  v.  Taylor  had  depended  singly  on  the 
words  '  to  her,  and,  after  her  decease,  to  the  firuit  of  her  body/ 
it  had  clearly  been  an  estate  tail;  but  the  reason  was,  that 
there  were  those  other  words,  to  my  brothers  and  sisters 
then  Uving,  which  brought  it  within  the  compass  of  a  life." 
And  the  Court  seems  to  have  adopted  that  view,  for  the 
Lord  Chancellor  said,  "that  case  of  Brook  v.  Ttiylor  (what- 
ever reason  the  Judges  might  go  upon)  was  certainly  very 


(a)  Ca.  temp.  Talbot,  23. 
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diiSerent^  by  reason  of  the  words  then  livvng;  but  here  there 
is  a  plain  affectation  of  a  perpetuity." 

In  Trafford  v.  Boehm(a)  the  case  was  this: — A  person 
being  entitled  in  reversion  under  a  settlement,  made  his 
*  will,  and  thereby  "gave  all  his  real  estate  to  his  wife,  the 
plaintiff  for  life,  without  impeachment  of  waste,  and  after 
ber  death  and  failure  of  issue  by  him,  and  payment  of  debts, 
to  bis  sister  Theodosia  Hopper  for  life,  with  remainder  to 
several  other  persons  for  life,  remainder  to  his  own  right 
beira."  Lord  Hardwicke  decided  the  case  upon  the  groimd, 
tbat  the  testator  was  intending  to  give  the  reversion  after 
tbe  limitations  in  the  settlement  were  determined ;  and  there- 
fore the  failure  of  issue  referred  to  was  a  failure  of  the  issue 
comprised  in  those  limitations:  and  he  then,  by  way  of  an 
obiter  dictum,  continued — "  But  suppose  there  had  been  no 
reference,  if  a  man  limits  10,000i.  on  failure  of  issue  of  the 
body  of  husband  and  wife  to  any  other  person  in  tail,  the 
remainder  would  have  been  void  as  an  executory  devise,  be- 
ing too  remote,  as  it  is  upon  a  dying  without  issue  generally 
of  tbe  husband  and  wife;  but  here,  as  was  justly  observed 
in  tbe  cause,  all  the  limitations  by  the  testator  are  for  life; 
tberefore  it  is  a  reasonable  construction,  to  confine  it  to  a 
failure  of  issue  during  the  lives  in  being,  which  has  been 
held,  in  the  case  of  executory  devises,  to  be  a  reasonable 
oonsixuction,  if  it  falls  within  the  compass  of  ever  so  many 
lives  in  being  at  the  same  time." 

I  find  that  this  case  was  commented  upon  by  Sir  W.  Grant 
in  Boehm  v.  Clarke  {b),  with  some  dissatisfaction,  on  the 
ground  that  the  mere  circumstance  of  an  estate  for  life  being 
limited  over,  would  not  alone  be  a  sufficient  indication  of  an 
intention  to  confine  the  failure  of  issue  to  the  life  of  the  per- 
son to  whom  the  subject  is  given  over,  as  of  course  it  would 


(a)  3  Atk.  449. 


(6)  9  Ves.  582. 
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not,  because  nothing  is  more  common  than  to  limit  life 
estates  after  estates  tail  In  Barlow  v.  Salter  (a).  Sir  W. 
Orant  corrected  himself,  observing  that  he  did  not  notice  on 
the  former  occasion,  that  all  the  estates  limited  over  were 
life  estates,  and  therefore  it  was  not  considered  that  an  in- 
definite &ilm«  of  issue  was  contemplated;  and  he  recog- 
nised the  rule  in  Barlow  v.  Salter  (5),  where  the  gift  over 
was  to  Catherine  and  several  other  persons,  "  Catherine's 
part  only  for  life,  and  her  part  to  be  divided  between  the 
survivors,*'  by  saying,  "  How  can  the  circumstance  of  giving 
her  a  life  estate  in  her  part  shew  an  intention  to  use  the 
words  *  dying  without  issue '  in  any  restricted  sense?  Where 
nothing  but  a  life  interest  is  given  over,  the  failure  of  issue 
must  necessarily  be  intended  a  failure  within  the  compass 
of  that  life;  but,  where  the  entire  interest  is  given  over,  the 
mere  circumstance  that  one  taker  is  confined  to  a  life  inter- 
e6t,  famishes  no  indication  of  an  intention  to  make  the 
whole  bequest  depend  upon  the  existence  of  that  person,  at 
the  time  when  the  event  happens  on  which  the  limitation 
over  is  to  take  effect  When  a  remainder  for  life  has  been 
limited  after  an  estate  tail,  it  never  was  argued,  that  an 
estate  tail  could  not  really  be  meant  to  be  given,  because  of 
the  improbability  of  intending  a  personal  provision  for  one 
person  after  the  indefinite  failure  of  issue  of  another.  The 
failure  may  happen  during  the  life,  and  that  chance  is  what 
is  given  to  the  remainderman  for  Ufe.  So  here,  if  Catherine 
shall  be  living  when  the  issue  fails,  she  will  take  a  life  inter- 
est; but  the  bequest  over  is  still  to  take  place  when  the  fail- 
ure of  issue  shall  happen,  whether  Catherine  shall  be  then 
living  or  not.  If  there  is  any  case  which  has  ascribed  to 
the  circumstance  of  a  devise  over  for  life  the  effect  here 
contended  for,  I  must  beg  leave  to  doubt  the  soimdness  of 
the  decision:"  and  then  he  explains  Trafford  v.  Boehin(c), 


(n)  17  Ves.  483.  (h)  17  Ves.  479. 


(<;)  3  Atk.  440. 
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by  saying,  it  must  be  taken  to  have  been  decided  on  the 
principle  of  nothing  but  life  interests  being  given. 

There  is  also  the  case  of  Murray  v.  Adderdyrook  (a),  in 
which  an  annuity  was  given,  on  the  death  of  the  first  annui- 
tant^ "for  the  use  and  benefit  of  the  eldest  surviving  son 
lawfully  begotten  of  Sir  John  Murray,  and  failing  the  male 
issue  lawfully  begotten  of  the  said  Sir  John  Murray,  to  the 
daughters  lawfully  begotten  of  the  said  Sir  John  Murray 
living  at  the  demise  of  such  male  issue,  in  equal  proportiona" 
Lord  Lyndhurst,  in  that  case,  having  relied  on  other  indicar 
tions  in  the  will,  as  proving  that  there  was  no  intention  to 
point  to  an  indefinite  failure  of  issue,  observed,  ''  Besides,  the 
gifl.  is  to  the  daughters  living  at  the  demise  of  such  male 
issue.  The  testator  contemplated,  therefore,  that  the  daugh- 
ters would  be  living  at  the  time  when  the  failure  of  male 
issue,  which  was  present  to  his  mind,  was  to  take  place;  he 
contemplated,  that  the  fedlure  of  which  he  spoke  would  take 
place  in  the  lifetime  of  the  daughters.  It  is  not  reasonable, 
therefore,  to  suppose  that  he  contemplated  a  general  failure 
of  issua^'  Those  observations  apply  also  to  the  case  now 
before  me.  The  testator  here  contemplated,  that  some  of 
the  legatees  would  be  living  at  the  time  when  the  failure  of 
issue,  to  which  he  referred,  should  take  place;  and,  there- 
fore, it  is  not  reasonable  to  suppose,  that  he  intended  to  re- 
fer to  a  general  failure  of  issua 
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In  some  of  the  cases  on  this  subject  the  limitation  over 
was  for  life  only ;  in  others  the  limitation  has  been  of  the 
whole  interest  to  such  persons  only  as  should  be  stirviving 
at  the  death  of  the  previous  taker  and  the  failure  of  his 
issue.  And,  whenever  there  is  a  clear  intention  to  benefit 
the  ultimate  devisees  personally,  the  same  rule  is  observed: 
for  it  is  unreasonable  to  hold  that  the  words  "  dying  with- 


(a)  4  Rufls.  407. 
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out  issue  "  in  such  cases  can  mean  that  the  ultimate  devi- 
sees are  only  to  take  after  a  general  fiekilure  of  issue, 
because  then  in  many  instances  it  would  be  impossible 
that  they  could  live  long  enough  to  take  anything. 


If  that  be  the  rule  in  cases  of  a  far  weaker  character 
than  this  with  regard  to  the  first  limitations  in  the  will,  I 
am  entitled  to  call  in  aid  the  clear  gift  in  fee  in  this  case, 
the  question  being,  not  whether  I  am  to  hold  that  there  is  a 
gift  for  life  to  this  i)erson  with  a  gift  over  to  his  issue  by  impli- 
cation, but  whether  I  am  to  cut  down  the  clear  gift  in  fee  to 
him,  by  holding  that  the  testator  contemplated  an  indefinite 
failure  of  issue,  and  so  reduced  the  estate  in  fee  which  he 
had  previously  given  him  to  an  estate  tail     I  think  that 
this  case  is  stronger  than  the  other  cases  which  have  been 
cited     In  CaTidy  v.  Campbell  (a),  the  question  was  not 
whether  the  limitation  over  implied  an  indefinite  failure 
of  issue,  but,  the  first  taker  having  clearly  an  absolute 
interest  given  to  her,  with  a  direction  to  have  it  settled, 
and  a  gift  over  of  this  kind,  the  question  was,  whether  the 
gift  over  was  void  for  remoteness;  and  it  was  held  to  be 
so,  and  necessarily,  because  it  would  be  within  the  rule 
against  perpetuities;  for  the  gift  over  was,  in  default  of 
issue,  to  the  nephews  and  nieces  of  the  testator  who  shotdd 
be  living  at  the  time,  which  might  have  suspended  the 
estate  for  more  than  the  period  of  a  life  in  being  and 
twenty-one  years  after,  for  the  testator  had  brothers  and 
sisters  living,  who  might  have  children  bom  more  than 
twenty-one  years  after  his  death,  and  thus  the  failure  of 
issue  contemplated  might  take  place  at  a  period  beyond  the 
legal  limit     The  question  whether  or  not  the  estate  is  to  be 
turned  into  an  estate  tail  is  very  different  from  the  question 
whether  or  not  the  first  gift  is  to  take  effect  absolutely  on 


(a)  2  CI.  &r.  421. 
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the  groond  of  the  limitation  over  being  void.  Suppose 
that  a  testator  has  given  a  clear  estate  in  fee  simple,  and 
has  provided,  that,  if  the  devisee  in  fee  should  die  without 
issue  twenty-five  years  afterwards,  the  property  should 
go  over,  it  would  be  difficult  to  say  that  such  a  gift  over 
would  cut  down  the  previous  limitation  to  an  estate  tail, 
although  the  limitation  over  would  be  void ;  for  it  would 
be  strange  to  hold  that  the  words  "  dying  without  issue" 
would  there  mean  an  indefinite  failure  of  issue,  the  testator 
having  himself  said  that  it  was  to  be  within  twenty-five 
years. 
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In  this  case  the  fiedlure  of  issue  mentioned  in  the  gift 
over  points  to  a  period  plainly  within  the  legal  limita  It 
is  to  "the  then  surviving  Ic^tees,  share  and  share  alike." 
AH  of  these  are  persons  then  living  and  named  in  the  vrill. 

The  true  construction  is  a  gift  to  John  Verdon,  the  son, 
in  fee  simple,  and  if  he  die  without  issue  during  the  period 
of  the  lives  of  the  legatees,  or  any  of  them,  to  such  surviv- 
ing l^tee&  I  think  that,  imder  these  circumstances,  it 
is  not  reasonable  to  hold  that  the  testator  intended  a 
general  failure  of  issua 

There  is  one  case,  Wright  v.  Pearson  (a),  which  offers 
some  difficulty.  In  that  case  there  was  a  limitation  over 
on  £ulitre  of  issue  to  the  testator's  five  grandchildren,  or 
BQch  of  them  as  should  be  then  living,  which  is  exceedingly 
near  to  this  case;  but  though  the  Lord  Keeper  seems  to 
have  thought  that  this  conferred  an  estate  tail  on  the  first 
taker,  with  remainder  to  the  grandchildren  in  fee,  the  case 
did  not  turn  u})on  that  And  another  construction  was 
possible,  namely,  that,  if  any  grandchildren  or  grandchild 
should  be  living  at  the  termination  of  the  estate  tail,  there 


(a)  1  Eden,  119. 
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was  a  gift  to  the  survivors  in  fee;  but  if  none  should  be 
then  surviving,  there  was  a  gift  to  all  in  fee. 

The  answer  to  this  special  case  must  be,  that;  under  the 
will  of  John  Verdon,  John  Verdon  the  son  took  an  es- 
tate in  fee  simple,  subject  to  be  defeated  by  an  executory 
devise  in  the  event  of  his  dying  without  issue  living  at  the 
death  of  the  last  surviving  legatee,  and  there  being  issue 
living  at  that  period,  the  estate  in  fee  became  absolute. 


JViw.  26tL  In  the  Matter  of  WILLIAM  HIND  LORD. 

In  the  Matter  of  the  SPECIAL  ACT  of  the  GOVER- 
NOR AND  COMPANY  OF  COPPERMINERS  in 
ENGLAND.  and 

In  the  Matter  of  the  COMPANIES  CLAUSES  CON- 
SOLIDATION  ACT,  1845. 

Common  Law  AN  1851  an  Act  was  passed  for  the  purpose  of  facilitating 
isTTITiV^'  the  settlement  of  the  affairs  of  the  Governor  and  Company 
Arbitratwnr-    of  Copper  Miners  in  England. 

The  13th  section  of  this  Act  provided  that  the  question 
of  the  claim  of  William  Hvnd  Lord  on  the  Governor  and 
Company  of  Copper  Miners  in  England,  to  compensation  for 
services  rendered  by  him  in  instituting  a  suit  in  defence  of 
the  interests  of  himself  and  the  other  shareholders  in  the 
said  company,  to  prevent  the  irrecoverable  loss  of  the  com- 
pany's property,  should  be  "  referred  to  arbitration  in  man- 
ner provided  by  the  Companies  Clauses  Consolidation  Act» 
I84f6/' 


Umpire, 


The  12th  seo- 
tion  of  the 
Common  Law 
Procedure 
Act,  1854,  au- 
thorises the 
Court  to  ap- 
pomt  an  um- 
pire in  an  ar- 
bitration 
which  was 
commenced 
before  the 
passing  of  the 
Act. 

The  3rd  clause  of  that  section  applies  to  references  to  arbitration  not  only  made  by  any 
**  document^"  but  also  otherwise,  as  by  Act  of  Parliament  or  by  parol. 
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Arbitrators  were  accordingly  appointed,  and  in  July 
185i,  the  submission  to  arbitration  was  made  an  order  of 
the  Court  of  Chancery. 

The  arbitrators,  in  accordance  with  the  directions  of  the 
130th  section  of  the  Companies  Clauses  Act,  before  they 
entered  upon  the  matters  referred  to  them,  met  to  appoint 
an  imipire ;  but  they  disagreed  as  to  the  class  from  which 
the  umpire  should  be  selected,  and  this  difference  proved  to 
be  irrecondleable ;  and  the  power  given  by  the  ISlst  section 
of  the  Companies  Clauses  Act  to  the  Board  of  Trade  to 
appoint  an  umpire,  applies  only  to  cases  of  Railway  Com- 
panies. 

On  the  24th  October  last)  the  day  on  which  the  Common 
Law  Procedure  Act,  1854(a),  came  into  operation,  as  the 
arbitrators  could  not  agree  upon  their  award,  Mr.  Lord, 
under  the  12th  section  of  that  Act,  served  them  with  a 


1854 


(a)  The  material  sections  of 
that  Act  are  as  follows : — 

Sect  5. — ^AuthoriseB  the  arbi- 
trator to  state  a  special  case 
''upon  anj  compulsory  reference 
imder  this  Act,  or  upon  any  re- 
ference by  consent  of  parties 
where  the  submission  is  or  may 
be  made  a  rule  or  order  of  the 
wperior  Courts  of  law  or  equity 
at  Westminster." 

Sect  11.—"  Whenever  the  par- 
ties to  any  deed  or  instrument 
in  writing  to  be  hereafter  made 
or  executed,  or  any  of  them,  shall 
agree  that  any  existing  or  future 
differences  between  them  or  any 
of  them  shall  be  referred  to  ar- 
bitration, and  any  one  or  more  of 
the  parties  so  agreeing,  or  any 
person  or  persons  claiming 
through  or  under  him  or  them 
shall  nevertheless  commence  any 
action  at  law  or  suit  in  equity 
against  the  other  party  or  parties 


or  any  of  them,  or  against  any 
person  or  persons  claiming 
through  or  under  him  or  them 
in  respect  of  the  matters  so 
agreed  to  be  referred,  or  any  of 
them,  it  shall  be  lawful  for  the 
Court  in  which  such  action  or 
suit  is  brought,  or  a  Judge  there- 
of on  application  by  the  defen- 
dant or  defendants  or  any  of 
them,  after  appearance  and  be- 
fore plea  or  answer,  upon  being 
satisfied  that  no  sufficient  reason 
exists  why  such  matters  cannot 
be  or  ought  not  to  be  referred  to 
arbitration,  according  to  such 
agreement  as  aforesaid,  and  that 
the  defendant  was  at  the  time 
of  the  bringing  of  such  action  or 
suit  and  still  is  ready  and  will- 
ing to  join  and  concur  in  all 
acts  necessary  and  proper  for 
causing  such  matters  so  to  be  de- 
cided by  arbitration,  to  make  a 
rule  or  order  staying  all  pro- 
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written  notice  to  appoint  an  umpire  within  seven  clear  days 
after  such  notice;  and  that,  if  no  such  umpire  was  then  ap- 
pointed, he  should  apply  to  the  Court  of  Chancery  to  ap- 
point one. 

No  umpire  was  appointed  by  the  arbitrators;  and,  there- 
fore, a  simimons  was  taken  out  for  the  Vice-Chancellor  to 
appoint  one,  according  to  the  statute. 

On  the  return  of  the  summons,  the  Vice-Chancellor, 
doubtingfirstwhetherthe  Common  Law  Procedure  Act,  1854, 
was  intended  to  have  that  retrospective  operation  which 
was  involved  in  the  construction  sought  to  be  put  on  it  by 


oeedings  in  such  action  or  suit, 
on  such  terms,  as  to  costs  and 
otherwise,  as  to  such  Court  or 
Judge  may  seem  fit,  provided 
always  that  any  such  rule  or  or- 
der may  at  any  time  afterwards 
be  discharged  or  varied,  as  jus- 
tice may  require." 

Sect  12. — "  If  in  any  case  of 
arbitration,  the  document  autho- 
risiug  the  reference  provide  that 
the  reference  shall  be  to  a  single 
arbitrator,  and  all  the  parties  do 
not,  after  differences  have  arisen, 
concur  in  the  appointment  of  an 
arbitrator,  or  if  any  appointed 
arbitrator  refuse  to  act  or  be- 
come incapable  of  acting,  or  die, 
and  the  terms  of  such  document 
do  not  shew  that  it  was  intended 
that  such  vacancy  should  not  be 
supplied  and  the  paii;ies  do  not 
concur  in  appointing  a  new  one, 
or  if  where  the  parties  or  two  ar- 
bitrators are  at  liberty  to  appoint 
an  umpire  or  third  arbitrator, 
such  parties  or  arbitrators  do  not 
appoint  an  umpire  or  third  arbi- 
trator, or  if  any  appointed  um- 
pire or  third  arbitrator  refuse 
to  act,  or  become  incapable  of 


acting,  or  die,  and  the  terms  of 
the  document  authorising  the 
reference  do  not  shew  that  it 
was  intended  that  such  a  Tacancy 
should  not  be  supplied,  and  the 
parties  or  arbitrators  respect- 
ively do  not  appoint  a  new  one, 
then,  and  in  every  such  instance, 
any  party  may  serve  the  remain- 
ing parties  or  the  arbitrators,  as 
the  case  may  be,  with  a  written 
notice  to  appoint  an  arbitra- 
tor, umpire,  or  third  arbitrator, 
respectively,  and  if  within  seven 
clear  days  after  such  notice  shall 
have  been  served,  no  arbitrator, 
umpire,  or  third  arbitrator  be 
appointed,  it  shall  be  lawful  for 
any  Judge  of  any  of  the  superior 
Courts  of  Law  or  Equity  at  West- 
minster, upon  summons  to  be 
taken  out  by  the  party  having 
served  such  notice  as  aforesaid, 
to  appoint  any  arbitrator,  um- 
pire, or  third  arbitrator,  as  the 
case  may  be,  and  such  arbitrator, 
umpire  or  third  arbitrator  re- 
spectively shaU  have  the  power 
to  act  in  the  reference  and  make 
an  award  as  if  he  had  been  ap- 
pointed by  consent  of  all  parties.*' 
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Mr.  L(yrd!8  solicitor ;  and,  secondly,  whether,  the  matter  be-         1854. 
ing  referred  to  arbitration  by  a  special  Act  of  Parliament, 

which  enacted  that  the  arbitration  should  be  conducted  ao-         

cordmg  to  the  Companies  Clauses  Act,  that  direction  could      Suoemei^. 
be  modified  or  regulated  by  another  and  subsequent  statute, 
adjourned  the  summons,  to  be  argued  in  Court 


Mr.  Edt,  Q.  C,  and  Mr.  BoviU,  for  Mr.  Lord,  argued  Argwment. 
that  the  provisions  of  the  Common  Law  Procedure  Act, 
1854,  were  applicable  to  this  case,  not  as  being  retrospective 
in  their  operation,  but  as  offering  facilities  of  procedure 
which  may  be  used  in  a  pending  arbitration,  if  the  necessity 
exists  there,  just  as  in  any  proceeding  commenced  after  the 
passing  of  the  Act  Thus,  in  Freeman  v.  Moyes  (a),  under 
the  3  &  4  Will  4,  c.  42,  s.  31,  executors  were  held  liable  to 
costs  if  nonsuited,  or  the  verdict  was  given  against  them  in  ' 
actions  commenced  before  the  statute  came  into  operation 
and  tried  after  that  period. 

Then  this  case  was  within  the  12th  section  of  the  Com- 
mon Law  Procedure  Act,  for  the  special  Act  directing  the 
arbitration  might  well  be  called  a  "  document"  within  the 
meaning  of  that  section ;  but  if  not,  the  clause  of  that  section 
refeiring  to  the  appointment  of  an  umpire  when  the  parties 
omit  to  do  so  was  distinct,  and  did  not  allude  to  the  manner 
of  the  reference  being  by  document  or  otherwise.  The  spe- 
cial Act  could  not  have  designedly  directed  an  arbitration 
which  it  would  be  impossible  to  carry  out ;  and  its  object 
would  be  defeated  unless  the  Conmion  Law  Procedure  Act 
did  apply  to  this  case,  and  the  parties  would  be  without 
remedy.  [Vicb-Chancellor — ^You  might  have  had  a 
mandamus  to  compel  the  arbitrators  to  appoint  an  umpire 
before  they  made  their  award.]  But  they  might  have  re- 
signed if  that  course  had  been  adopted, 
(a)  1  A.  &  E.  338. 
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Mr.  Willcock,  Q.  C,  for  the  company,  argued  that  the 
Common  Law  Procedure  Act  was  not  retrospective;  that 
the  special  Act  in  this  case  was  not  a  "  document"  within 
the  terms  of  the  12th  section ;  that  the  provisions  in  the 
Companies  Clauses  Act  were  entirely  inapplicable ;  and  that, 
as  the  proceeding  in  this  case  was  directed  by  a  special  Act, 
no  omission  could  be  supplied  under  the  provisions  of  an- 
other statute. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  entertained  considerable  doubt  upon  this  case  when  it 
was  before  me  in  Chambers,  and  am  not  now  entirely 
free  from  it ;  but  I  have  come  to  the  conclusion  that  I  am 
authorised,  under  the  Common  Law  Procedure  Act>  1854, 
to  appoint  an  umpire  in  this  arbitration. 

The  first  difficulty  was,  whether  the  statute  was  intended 
to  have  a  retrospective  effect,  and  upon  this  point  the  case 
which  has  been  cited  bears  very  strongly;  but  that  decision 
was  not  altogether  approved  in  Pinhom  v.  Sonster  (a), 
in  which  Parke,  B.,  dissented  fix)m  it,  referring  to  the 
rule  laid  down  by  Lord  Bacon,  "Nova  constitutio  fu- 
turis  formam  imponere  debet  non  praeteritia"  But 
the  distinction  is,  that  there  i&  as  it  has  been  argued, 
a  wide  difference  for  this  purpose  between  provisions  for 
regulating  the  form  of  procedure  and  provisions  aflFecting 
the  substance  of  a  contract  between  the  parties.  That  is 
one  broad  principle  on  which  to  construe  such  statutes.  This 
is  a  remedial  Act  for  regulating  the  course  of  procedure  in 
various  instances;  and  there  can  be  no  question  that  such 
an  Act,  not  inflicting  penalties  in  the  way  of  costs,  as 
in  the  Act  in  question  in  the  case  which  has  been  cited, 
but  simply  amending  the  course  of  procedure,  must  be  held, 
like  the  new  Chancery  Procedure  Act>  15  &  16  Vict  c.  86, 
to  apply  to  all  cases  pending  at  the  time  of  its  passing. 


(a)  16  Jur.  1001. 
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The  L^islature  seems  to  have  thought  it  necessary  to  in-      ^854. 
terfere  with  the  course  of  proceeding  in  arbitrations,  and  the 
ckuses  relating  to  this  seem  partly  retrospective,   partly 
prospective ;  and  there  are  some  provisions,  such  as  the  clause      Jttdgment, 
now  in  question,  which  are  not  expressly  one  or  the  other.  I 
find  on  one  side  of  the  12th  section  of  the  statute,  the  5th  and 
11th  sections  speaking  prospectively,  and  on  the  other  side 
of  it  there  are  sections  which  seem  rather  retrospective;  and 
I  think  the  12th  section  is  intended  to  apply  either  pro- 
spectively or  retrospectively  to   arbitration    proceedings, 
for  the  purpose  of  correcting  defects  in  the  practice  in 
such  proceedings.     There  are  some  remarkable  points  in 
tlus  section,  which  shew  how  highly  remedial  the  Act  is 
intended  to  be  for  the  benefit  of  those  who  resort  to  arbi- 
tration ;  and  that  nothing  is  to  prevent  the  remedy  being 
appUed  even  where  some  of  the  parties  themselves  object  to 
that  course.     By  the  early  part  of  the  12th  section,  in  case 
of  an  arbitrator  refusing  to  act,  or  dying,  or  becoming  inca- 
pable of  acting,  the  powers  of  the  Act  are  to  operate  only 
if  the  document  authorising  the  reference  fail  to  shew  that 
it  was  intended  that  such  vacancy  should  not  be  supplied. 
So,  in  a  subsequent  clause  of  this  section,  if  an  arbitrator  or 
nmpire  refuse  to  act,  the  powers  of  the  statute  apply  in  case 
the  document  authorising  the  reference  does  not  shew  that 
it  was  intended  that  the  vacancy  should  not  be  supplied, 
and  not  else.     But  in  the  intermediate  clause,  the  Legis- 
lature interferes  in  the  particular  case,  when  the  parties  or 
two  arbitrators  are  at  liberty  to  appoint  an  umpire  and  do 
not  appoint  one,  without  any  such  qualification :   and  it 
aeems  to  be  here  intended,  that  an  umpire  should  be  ap- 
pointed, even  although  there  appear  to  be  a  contrary  in- 
tention on  the  face  of  the  document  authorising  the  re- 
ference.     Therefore,  r^arding  this  statute  as  a  means  of 
remedying  defects  which  impede  the  course  of  justice, 
in  conformity  with  the  predominating  object  of  the  parties 
that  the  matter  should  be  settled  by  arbitration,  I  think 
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that  I  am  not  infringing  the  rule  laid  down  by  Lord  Bacon, 
in  saying  that,  this  being  a  remedial  Act»  I  will  give  the 
benefit  of  it  to  all  parties  as  far  as  possible. 

Then,  the  next  difficulty  suggested  in  argument  was,  that 
the  special  Act  in  this  case  has  effectually  provided  for  this 
particular  reference,  that  is,  it  has  enacted  that  the  refer- 
ence to  arbitration  shall  be  ''  in  manner  provided  by  the 
Companies  Clauses  Act,  1845."  If  that  statute  had  con- 
tained no  provisions  for  arbitration  at  all,  so  that  there  was 
a  clear  mistake  of  the  Legislature,  I  must  then  have  rejected 
that  part  of  the  section,  or  have  found  some  other  way  out 
of  the  difficulty. 

However,  the  Companies  Clauses  Consolidation  Act  does 
contain  provisions  for  proceedings  by  arbitration  up  to  the 
appointment  of  an  imipire,  which  are  applicable  to  this  casa 
The  arbitrators,  by  a  130  of  that  Act»  are  ordered  to  appoint 
an  umpire  before  they  commence  their  proceedings,  and  if 
they  do  not,  then,  in  the  case  of  railway  companies,  the 
Board  of  Trade  is  to  do  so.  I,  therefore,  find  perfect  mar 
chinery  as  far  as  it  goes,  which  only  does  not  go  far  enough 
to  meet  this  case.  It  is  said,  that  I  ought  to  read  the  131st 
clause  of  that  Act,  as  if,  looking  at  the  subject  matter  and 
the  parties  in  contemplation  of  the  Legislature,  it  was  in- 
tended that  the  provision  concerning  the  imipire  should  be 
read  in  this  case  with  the  words  "  in  any  case  in  which  a 
railway  company  shall  be  one  party  to  the  arbitrations " 
omitted  ;  but  I  do  not  think  that  I  can  do  so,  because  the 
Board  of  Trade  was  selected  to  choose  the  umpire  in  that 
one  case  only,  of  references  to  which  railway  companies 
were  parties,  on  accoimt  of  the  power  confided  to  that  Board 
with  reference  to  such  companiea  I  read  the  provisions  of 
the  statute  as  applying  to  cases  of  arbitration  generally ;  and 
I  find  one  clause  in  it  which  will  not  apply  to  this  case  at 
all,  and  therefore  I  must  consider  that  this  clause  is  not  in- 
corporated into  the  special  Act 
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The  case  is  then  reduced  to  one  in  which  there  are  two  1864. 
arbitrators^  who  were  to  appoint  a  third,  and  have  not  agreed 
m  such  appointment  I  have  some  doubt  whether  I  could 
hold  that  the  word  ^'document"  in  the  12th  section  of  JydgmenL 
the  Common  Law  Ptocedure  Act  would  include  an  Act  of 
Parliament  That  would  be  rather  a  strong  construction, 
because  this  statute  in  the  whole  tenour  of  it  points  to  those 
documents  of  reference  which  are  made  rules  of  court,  which 
an  Act  of  Parliament  of  course  could  not  be.  But  I  think 
I  may  safely  read  the  statute  thus,  "if  in  any  case  of  arbi- 
tration'' the  document  authorising  the  reference  contains 
a  certain  provision,  the  course  is  to  be  in  the  manner 
there  mentioned;  or,  "if  in  any  case  of  arbitration"  any 
appointed  arbitrator  refuse  to  act,  &c  a  certain  consequence 
is  to  follow ;  or,  "if,  in  any  case  of  arbitration,  where  the  par- 
ties or  two  arbitrators  are  at  liberty  to  appoint  an  umpire  or 
third  arbitrator,  such  parties  or  arbitrators  do  not  appoint  an 
mnpire  or  third  arbitrator,"  the  provision  of  the  section 
is  to  apply.  The  last  sentence  clearly  refers  to  any  case  of 
arbitration  whatever;  and  even  where  the  reference  was 
by  parol  it  would  be  wrong  to  hold  that  the  parties  should 
be  deprived  of  the  benefit  of  the  Act ;  I  think  the  clause 
must  refer  in  like  manner  to  any  case  of  arbitration,  where 
the  parties  cannot  agree  in  the  choice  of  an  umpire. 

I  am  therefore  of  opinion,  that  I  am  authorised  to  ap* 
point  an  umpire  under  this  particular  clause  of  the  Act 
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BUTT  V,  MONTEAUX. 

J.  HE  bill  was  filed  by  twelve  shareholders  of  the  Ade- 
laide Land  and  Gold  Company,  on  behalf  of  themselTes 
and  all  other  peiBons  shareholders  in  the  company  except 
the  Defendants,  against  the  persons  forming  the  Conseil  de 
Surveillance  of  the  company,  and  the  Oiramt  and  Secre- 
tary of  the  company. 

The  bill  stated,  that,  in  the  latter  part  of  the  year  1852, 
three  of  the  Defendants  were  proprietors  of  certain  lands 
in  the  vicinity  of  the  city  of  Adelaide,  in  South  Aus- 
tralia, and  for  the  acquiring  and  selling  the  said  lands  and 
other  lands,  and  auriferous  and  other  mines,  in  Australia, 
and  for  the  purpose  of  working  the  said  lands  and  mines 
for  profit,  they  and  certain  other  persons  (including  all  the 
other  Defendants)  conceived  the  design  of  associating  and 
forming  a  joint-stock  company,  consisting  of  themselves 
and  others;  and  that,  in  December,  1852,  a  prospectus  was 
issued  by  the  authority  of  the  Defendants,  for  the  purpose 
of  inducing  persons  to  become  shareholders  in  the  proposed 
association  or  joint-stock  company. 

This  prospectus,  which  the  bill  set  out  in  full,  was  in* 
English,  and  was  headed  as  follows:^ 

^Adelaide  Land  and  Qold  Company. 
"Capital,  150,000?.;  in  75,000  shares  of  21  each.     To 


Nov.  2lst. 

Partnerihip — 
Limited  Iao- 
hility—Sociite 
en  Commandite 
— BegixtrcUion 
under  7  <fe  8 
Ftc^c.  110— 
MtsTtpfesenr 
tation — Trutt, 

BUI  by  share- 
holders in  an 
association, 
which,  by  its 
prospectiis 
and  statutes, 
professed  to 
be  a  Soci&i  en 
Commandite, 
having  its  seat 
in  Paris,  but 
which  was  in 
fact  carried  on 
exclusively  in 
England,  (the 
naming  Paris 
as  its  seat  be- 
ing merely 
colourable, 
and  with  a 
view  to  make 
the  associ- 
ation an  Fng- 
lish  partner- 
ship with  li- 
mited liability, 
similar  to  the 
partnership 
en  comman- 
dite usual 
in  France), 
against  the 

Conseilde  SwrvetUance  and  the  Oirant,  for  an  account  and  payment,  and  to  have  the  partnership 
property  secured.  The  statutes  contained  the  provisions  usual  with  sociites  en  commandite 
for  the  absolute  limitation  of  liability  of  aU  members  who  should  not  compromise  their  char- 
acter of  simple  commenditaires,  and  for  making  the  shares  payable  to  bearer.  The  number 
of  shareholders  considerably  exceeded  twenty-nve.  It  did  not  appear  that  the  company 
was  registered  under  the  Act  7  &  8  Vict.  c.  110.  A  demurrer  was  overruled,  it  appearing 
by  the  bill,  that  the  Defendants  had  obtained  the  Plaintiff's  money  upon  the  fiuth  of  the  re- 
presentations contained  in  the  prospectus  and  statutes,  and  intended  to  misapply  it. 

Semhle,  such  a  company  could  not  be  registered  under  the  Act  7  &  8  Vict.  c.  110,  because 
registration  would  subject  parties  who  had  taken  shares  in  it  on  the  faith  of  the  prospectiis, 
and  believing  it  was  to  be  a  soeUt^  en  commandite,  to  a  totally  different  class  of  liabilities. 

Semhle,  further,  that  even  if  this  were  an  association  which  could  and  ought  to  have  been 
registered,  the  Defendants,  upon  whom,  as  promoters,  the  Act  imposed  the  duty  of  registra- 
tion, could  not  be  heard  to  insist  on  their  own  neglect  to  register  it,  as  a  defence  to  the  bill. 
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\ie  paid  in  full  on  allotment;  without  further  liability.    The        1664. 
oompauy  to  be  established  in  Frtmce  as  a  sodiU  en  com- 
XMmiiuy — It  then  contained,  under  the  heading  ''  Con- 
seil  de  SurveiUcmce''  the  names  of  nine  of  the  Defend- 
ants; two  of  whom  it  described  as  resident  in  Paris,  and 
the  rest  in  London  or  Austrcdia.    It  named  firms  in  Lon- 
don and  persons  in  Pa/ria  as  bankers,  and  represented  the 
association  as  having  offices  in  both  cities.     It  then  pro- 
ceeded to  state  that  the  company  was  formed  for  the  pur- 
pose of  purchasing  and  acquiring  land  and  gold  and  other 
ores  in  South  Australia,  to  be  worked,  let  on  royalty, 
leased,  or  otherwise  diisposed  of;  that  the  promoters  had 
made  arrangements  for  the  purchase  of  some  large  and 
valuable  tracts  of  mineral  and  other  lands;  and  that  various 
pn>perties  had  been  purchased  for  17,000  shares  of  the  pre- 
sent company,  and  a  royalty  of  one-tenth  for  gold  and 
one^fifteenth  for  other  minerals;   that  the  capital  of  the 
company  would  be  divided  into  75,000  shares  of  2Z.  each, 
a  portion  of  which — ^not  less  than  one-third — ^would  be  re- 
served for  allotment  in  England;  and  that  the  manage- 
ment of  the  affiurs  of  the  company  would  be  confided  to 
the  gerant,  acting  under  the  immediate  supervision  of  the 
conseU  de  eurveiUmice.     It  also  stated  that  power  would 
be  taken  in  the  statutes  to  increase  the  capital,  with  the 
consent  of  the  shareholdera 

The  bill  then  proceeded  to  state  that  the  prospectus, 
with  a  form  of  application  for  shares  annexed,  was  by  the 
authority  of  the  coneeil  de  av/rveiUance,  advertised  in  the 
public  papers  and  extensively  circulated;  that  three  of  the 
PlaintifEs  and  other  persons  applied  for  shares,  and  75,000 
shares  were  allotted  among  the  applicants;  and  that  in 
January,  1853,  the  statutes  of  the  company  were  drawn  up 
and  executed  in  France  by  the  several  parties  thereto 
(who  comprised  the  giramt  and  eight  of  the  eonaeil  de 
surveillance) ;  and  such  statutes  were,  for  the  purposes  in 
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1864.^  the  bill  mentioned,  drawn  up  in  the  FreTuk  language. 
The  material  provisions  of  these  statutes  are  contained  in 
the  following  passages,  extracted  from  the  English  version 
set  out  in  the  bill : — 

"Title  1.  Formation  of  ike  Compomy,  Ua  Seat,  its  Object^ 
its  Duration, 

"Art  1st  It  is  hereby  formed  a  company  en-  commuxmr' 
dite  (that  is  to  say,  with  sleeping  partners),  and  by  sliares, 
between  Mr.  Charles  Stewart,  on  the  first  part;  and  on 
the  other  part,  1st,  [eight  of  the  conseil  de  surveillance, 
nomi/nativi]  parties  to  these  presents  in  quality  of  pro- 
moters (shareholders,  founders);  and,  2ndly,  all  the  other 
persons,  who,  in  qualtity  of  mere  sleeping  partners  (simples 
comTTUJunditaires),  are  now  or  shall  hereafter  become  sub- 
scribers for  or  holders  of  shares,  and  who,  by  the  mere  fact 
thereof,  shall  be  deemed  to  have  adhered  to  the  present 
statutes.  Mr.  Charles  Stevxirt  is  the  sole  responsible  man- 
ager (liable).  The  other  partners,  as  mere  sleeping  part- 
ners, cannot  be  liable  in  the  present  association  but  for 
the  amount  of  the  shares  of  interest  therein  belonging  to 
them,  and  cannot  in  any  case  incur  any  personal  lia- 
bility. 

"Art  2nd.  The  company  is  formed  for  the  purpose  of 
acquiring  and  selling  lands  and  aiuriferous  and  other  mines 
in  Australia,  and  working  the  same,  either  directly  through 
the  agents  of  the  company,  or  indirectly,  by  letting  or 
leasing  the  same,  or  otherwise,  and  for  the  purchase  and 
sale  of  gold  and  other  metals,  and  of  gold  ores  and  other 
ore& 

"Art  3rd  The  company  will  take  the  name  of  *  Mines 
d'Or  d'AuMralie:'  (Gold  Mines  at  Australia)  (Adelaide 
Land  and  Auriferous  Mines  Company).  The  name  of  the 
firm  is  Cha/rles  Stewart  Jk  Co. 

"  Art  4th.  The  seat  of  the  society  is  in  Paris. 
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"EUe.  2.  Capital  of  the  Compcmy,  Sha/rea  of  Interest, 
ConstitutioTL 

"Art  7tb.  The  capital  of  the  company  is  fixed  at 
8,750,000  francs,  and  divided  into  75,000  shares  of  50  francs  StatemefU, 
eacL  The  shares  shall  be  to  bearer.  The  capital  of  the 
company  can  be  increased,  from  time  to  time,  in  the  pro- 
portions of  the  extensions  deemed  necessary  for  the  interests 
of  the  company,  to  the  amount  of  25,000,000  of  francs,  on 
the  proposition  of  the  manager,  and  with  the  approbation  of 
the  general  meeting  of  the  shareholdera 

''  Art  9th.  The  shares  forming  the  capital  of  the  com- 
pany, after  setting  apart  those  subscribed  for  by  the  man- 
ager, and  those  attributed  to,  and  which  form  the  consi- 
deration of  what  IB  brought  and  made  over  to  the  company, 
shall  be  inunediately  issued  to  be  subscribed  for. 

"Art  10th.  The  company  shall  be  constituted  after  all 
the  shares  so  remaining  to  be  disposed  of  shall  have  been 
subscribed  for,  which  will  be  verified  by  a  declaration  of 
the  manager,  to  be  made  en  suite  of  these  presenta 

«  Title  3.  Rights  of  Uie  Sharehclders. 

"Art  lltL  Each  share  gives  a  right  1.  to  a  propor- 
tional part  of  the  assets  of  the  company;  2.  to  interest; 
3.  to  dividends.  The  whole  as  it  is  hereinafter  settled. 
Out  of  the  net  profits  realised  there  will,  first  of  all,  be  paid 
to  the  shareholders,  on  the  5th  day  of  January  in  every 
year,  if  possible,  interest  at  the.  rate  of  five  per  cent  The 
surplus  of  the  said  net  profits  shall  be  distributed  as  fol- 
lows:— ^Two  per  cent  shall  be  attributed  to  the  manager. 
Three  per  cent  can  be  divided  in  the  whole,  or  part  thereof, 
amongst  such  of  the  agents  and  servants  of  the  company 
as  shall  have  distinguished  themselves  by  their  zeal  and 
the  usefulness  of  their  servicer  Ten  per  cent  shall  be  set 
apart  as  a  reserve  frind,  to  be  raised  to  the  extent  of  one- 
fourth  of  the  capital  of  the  company.     The  surplus  of  the 
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profits,  after  the  above-mentioned  appropriations,  shall  be 
distributed  amongst  the  shareholders  by  way  of  a  divi- 
dend. 

"  Title  4.  Of  the  Manager. 

''Art  15tL  The  affidrs  of  the  company  are  managed 
and  administered  by  a  responsible  manager.  The  manager 
administers  alone  the  afl&irs  of  the  company.  He  repre- 
sents the  company  actively  and  passively  in  every  respect; 
in  that  regard  he  is  invested  with  the  most  extensive 
powers.  The  manager  concurs  in  all  friendly  or  judicial 
compositions  and  contrats  d'union  (joint-agreement  of 
creditors  against  a  debtor).  The  manager  acts  before  the 
Courts  of  Justice  as  plaintiff  and  as  defendant,  as  the  case 
may  be.  He  makes  compromises,  selects  arbitrators  in  the 
first  and  last  resort,  and  arranges  all  disputes.  He  has  the 
signature  of  the  firm,  but  he  cannot  use  it  otherwise  than 
for  the  requirements  of  the  company.  He  is  to  reside  at 
the  seat  of  the  company. 

"  Title  5.  Of  the  Coneeil  de  SurveiUance. 

"Art.  20th.  There  wiQ  be  a  conaeil  de  surveiUance  (coun- 
cil of  supervision),  composed  of  nine  members  taken  from 
among  the  shareholders  in  the  company,  and  elected  at  the 
general  meeting. 

"Art.  21st.  For  the  first  time,  and  by  an  exception  for 
the  three  first  years^  the  conseU  de  surveiUarhce  is  com- 
posed as  follows:" — [Then  followed  the  names  of  the  nine 
Defendants  named  in  the  Prospectus  as  forming  the  canr- 
seU  de  surveiUamce,] 

**  Art  26th.  The  oonseU  de  av/rveiUanoe  meets  for  the 
verification  of  the  accounts,  which  are  presented  to  it  every 
month  by  the  manager.  And  it  meets,  moreover,  when* 
ever  the  manager  requests  it,  stating  his  motives. 

"Art.  27th.  The  coneeil  de  eurveiUance  usually  meetB 
at  the  seat  of  the  company  in  PariSy  but  it  can  delegate 
several  of  its  members  (the  number  not  being  less  than 
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three),  for  the  purpoBe  of  supervisiDg  and  inspecting  the         1654. 
accounts  of  the  company,  either  in  London  or  in  the  very 
centre  of  the  operations  at  Adelaide, 

*  Art  28tL  The  fdncticms  of  the  conaeil  de  surveillance 
are  entirely  foreign  to  the  management  of  the  company. 
They  consist: — 1.  In  taking  cognisance  of  the  accounts  of 
the  company,  which  are  submitted  to  it  by  the  manager, 
and  in  examining  and  yerifying  those  accounts  every  month ; 
2.  In  hearing  the  annual  report  of  the  manager  on  the 
rituation  of  the  company,  all  the  communications  which  he 
may  have  to  make,  and,  lastly,  his  propositions  for  the  fix- 
mgof  a  dividend;  3.  In  looking  to  the  carrying  into  ex&* 
cation  of  the  statutes;  4.  In  presenting  to  the  general 
meeting  a  report  on  the  operations  of  the  manager  after 
the  presentation  of  the  annual  balance-sheet;  6.  In  giving 
ad?ice  as  to  the  declaration  of  a  dividend.  The  whole 
without  compromising  the  quality  of  sleeping  partners  of 
each  of  its  members. 

Art  30th.  The  manager  will  appoint,  at  the  expense  of 
the  company,  a  secretary,  residing  in  Pa/ris  at  the  seat  of 
the  company.  That  secretary  shall  act  as  a  medium  be* 
tween  the  coTiaeil  de  aurveiUaThce  and  the  manager,  when 
the  latter  shall  not  be  present,  at  such  of  the  sittings  of 
the  coTiseil  which  may  take  place  in  Paris. 

"  Title  6.  Of  the  Qmmd  Meetvngs, 
''Art  33rd.  The  general  meetings  shall  be  held  every 
year  at  the  seat  of  the  company,  in  Pa/ris,  in  the  course  of 
the  month  of  ApriL 

"Art  40tL  The  general  meetings,  lawfully  convened, 
make,  but  only  on  the  proposition  of  the  manager,  modifi- 
cations and  alterations  in  the  statutes,  namely,  they  decide 
on  the  extensions  of  the  operations  of  the  company,  on  the 
mcrease  of  its  capital,  and  on  the  creation  of  new  shares. 

"  Art  43rd.  The  resolutions  of  the  general  meetings,  come 
to  in  conformity  with  the  statutes  of  the  company,  bind  all 
the  partners,  absent  or  present 
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"Title  7.  Ofihe  DisaolvMon  amd  of  the  Liquidatian  of 
the  Compcmy. 

"  Art  47th.  All  difficulties  between  the  partnei8>  either 
during  the  existence  of  the  company  or  on  its  liquidation, 
but  always  in  respect  to  concerns  with  the  company, 
shall  be  submitted  to  arbitrators  in  Paria  The  arbitrators' 
tribunal  shall  be  composed  of  three  persons,  deciding  by  the 
majority  of  votea  If  those  difficulties  arise  between  the 
manager  and  the  sleeping  partners,  one  of  the  arbitrators 
shall  be  named  by  the  manager,  the  other  by  sleeping  part- 
nerSy  and  the  third  by  the  two  first-named.  In  de&ult  of 
nomination  by  the  parties,  or  in  de&ult  of  the  two  first- 
named  arbitrators  agreeing  on  a  third  one,  that  third  one 
shall  be  named  by  the  Tribunal  of  Conmierce  of  the  8ei/ne, 
at  the  request  of  the  first  petitioning  party.  The  conaeU 
de  surveiUance  for  the  time  being,  when  sudi  differences 
shall  arise,  shall  exclusively  represent,  either  as  plaintiffs 
or  as  defendants,  the  sleeping  partners,  who,  in  giving  them 
bom  this  day  that  agreed  authority,  renounce  the  exerdse 
of  any  individual  action.^' 

The  bill  then  stated,  that,  upon  the  execution  of  the  sta- 
tutes, shares  in  the  company  were  prepared  to  be  issued; 
that  33,000  shares  were  taken  up,  and  deposits  to  the 
amount  of  66,000{.  and  upwards  paid  thereon,  at  the  rate 
of  21.  per  share;  and  that  the  Plaintiffi  were  all  holders  of 
shares,  upon  which  such  deposits  had  been  paid, — ^three  of 
the  PlaintifiGs  being  allottees,  and  the  rest  purchasers  for 
value  of  the  shares  so  held  by  them  respectively;  that,  in 
May,  1853,  the  company  commenced  carrying  on  business 
in  South  Australia,  the  several  persons  named  in  the  pro- 
spectus and  statutes  undertaking  the  offices  therein  ascribed 
to  them;  that  the  Defendants,  the  conaeiL  de  surveiUance, 
had  possessed  themselves  of  all  the  lands  and  effects  of  the 
company,  and,  in  particular,  'of  the  66,000Z.,  and  retained, 
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jointly  wiUi  the  gSrarU,  in  their  exdusiye  control  all  the        1804. 
deeds  and  papers  of  the  company. 

It  further  appeajred^  firom  the  statements  of  the  bill,  that» 
at  a  general  meeting  of  the  company,  held  in  Paris  in 
April,  1854,  and  attended  by  certain  shareholders  on  be- 
half of  the  Plain tiflh,  there  was  read  in  French  a  report  of 
the  ghuTU,  in  which  he  stated,  inter  alia»  that,  12  J  5 
shares  having  been  offered  to  him  at  12^  per  share,  he  had 
purchased  them  on  behalf  of  the  company;  that  the  share- 
holders who  attended  at  the  meeting  on  behalf  of  the 
Flamtifb  asked  for  the  production  of  all  the  books,  papers, 
and  accounts  of  the  company;  but  the  meeting  determined 
that  their  request  should  not  be  complied  with:  upon  which 
those  shareholders  protested  against  the  approval  of  the 
accounts,  and  retired. 

The  28th  paragraph  of  the  bill  was  then  as  follows: — 

''  The  Plaintiflh  charge  that  the  Defendants,''  the  conseU 
and  jrmm^ of  the  company,  ''have  ceased  to  carry  on  and  are 
not  now  carrying  on  the  business  of  the  said  association  or 
company  for  the  purposes  for  which  the  said  association  or 
company  was  formed,  but  that  the  said  last-named  Defend- 
ants have  applied  and  threaten  andint^id  to  continue  to  ap- 
ply the  moneys  and  effects  of  the  said  association  to  pur- 
poses altogether  inconsistent  with  its  statutes  and  rules,  and 
inconsistent  with  the  purposes  for  which  it  was  formed ;  and ' 
the  said  moneys  and  effects  have  not  in  fact  been  employed, 
or,  at  all  events  to  a  very  trifling  extent,  in  working  lands  or 
mines  in  SoiUh  Australia;  but  the  last-named  Defendants 
have  used  and  expended,  and  threaten  and  intend  to  continue 
to  use  and  expend  the  money  subscribed  by  the  shareholders 
in  the  said  association  or  company,  in  loans  and  other  im- 
authorised  and  improper  investments,  and  in  speculations  a 
the  purchase  and  sales  of  lands  situate  in  Sou(k  Australia 
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1854.  and  elsewhere ;  and  the  Plamtifib  charge  tibat  no  lands  have 
hitherto  been  or  are  now  intended  to  be  worked  by  the  said 
last-named  Defendants,  except  to  a  veiy  small  extent,  and 
that  not  as  the  primary  or  one  of  the  primary  objects  of  the 
said  association  or  company,  but  merely  as  a  secondaiy  ob- 
ject^  and  with  a  view  of  increasing  the  price  to  be  obtained 
for  such  lands  on  a  resale ;  and  that  such  neglect  of  working 
the  said  lands  is  contrary  to  the  purposes  or  one  of  the  pur- 
poses for  which  the  said  association  or  company  was  formed, 
and  to  carry  out  the  whole  of  which  said  purposes  the  Plain- 
ti&  and  other  persons  became  shareholders  in  the  said  asso- 
ciation or  company ;  and  that  the  said  last^iamed  Defendants 
have  applied  and  intend  to  apply  the  lands,  property,  and 
effects  of  the  said  associaticxi  or  company  to  purposes  foreign 
to  the  special  purpose  of  the  said  association  or  company, 
and  for  their  own  personal  use  and  benefit  and  not  for  the 
benefit  of  the  said  association  or  company/' 

The  bill  then  charged  that  a  sum  of  11,6682.  3s.  8d  de- 
bited to  the  company  in  the  balance  sheet  of  the  g^rant's 
Report,  as  a  loan  on  behalf  of  the  company,  had  been  ad- 
vanced by  the  eomseil  to  the  g&ranb  for  his  own  private  pur- 
poses; that  1000  shares  in  the  English,  Scottish,  and  Aua- 
tralia/n  Chartered  Bank,  alleged  to  have  been  d^x)eited  as  a 
security  on  the  occasion  of  such  loan,  were  not  actually  de- 
posited; and  that  the  only  deposit  which  took  place  on  such 
advance  was  a  deposit  of  banker's  recdpts  for  payment  of  102^ 
on  each  of  the  shares;  that  such  receipts  -wexe  the  property 
of  the  g4rwnty  and  represented  shares  in  which  he  was  in- 
terested previously  to  the  said  deposit^  and  were  deposited  by 
him  as  security  f<^  the  repayment  of  the  money  due  irom 
him  on  account  of  such  advance;  that  such  receipts  were  an 
inadequate  security,  and  liable  to  forfeiture  in  the  event  of 
non-payment  of  calls;  and  that  since  the  deposit  two  calls  had 
faien  made  upon  the  said  shares ;  and  that  such  advance  was 
unauthorised  by  the  statutes  and  rules  of  the  company. 
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The  bill  further  charged,  that  the  affidrs  of  the  com*  1654. 
pany  had  not  been  carried  on  m  accordance  with  the  terms 
of  the  statutes,  and,  in  particular,  that  no  declaration  was 
made,  or  could  ever  have  been  truly  made,  in  pursuance  of 
&e  10th  article  of  the  statutes;  that  the  Defendant 
Stewart,  as  girami^  did  not  reside  at  Pwris,  in  pursuance 
of  the  18th  article;  that  the  conaeil  de  av/rveUUmce  did 
not  make  Paris  its  usual  place  of  meeting,  in  pursuance  of 
the  27th  article;  and  that,  in  answer  to  a  question  ad- 
dressed on  behalf  of  the  Plaintiffii  to  the  board  of  the 
general  meeting,  held  at  Paris,  in  April,  1854,  the  said 
board  stated,  and  the  &ct  was,  that  the  conseil  de  surveilr 
lance  had  never  met  in  Pa/ris,  and  that  the  conseil  de  sv/r* 
veilUmce  did  not  look  to  the  canying  out  of  the  statutes, 
in  pursuance  of  the  Srd  head  of  the  28th  article  of  the 
statutes. 

The  32nd  paragraph  of  the  bill  was  in  these  words : — 

^  The  Flaintifib  charge  that  the  Defendants,^  the  conseil 
and  giraid,  "  have  actiially  received  the  said  sum  of  66,0002. 
and  upwards,  and  that  there  have  also  come  to  the  hands 
of  the  said  last-named  Defendants  large  sums  of  money  on 
account  of  the  sale  or  of  the  rents  or  profits  of  lands  be- 
longing to  the  said  association  or  company,  and  otherwise 
in  respect  of  the  business  of  the  said  association  or  com- 
pany; and  that  the  said  last-named  Defendants  have,  out 
of  the  monies  belonging  to  the  said  association  or  company, 
advanced  to  themselves  and  others  sums  of  money,  for  the 
purposes  of  pa3rment  of  deposits  upon  shares  in  the  said 
asBociation  or  o(»npany;  and  that  the  said  last-named  De- 
fendants have  applied  to  their  own  use  large  sums  of  money 
belonging  to  the  said  association;  and  in  particular  that 
they  have  advanced,  by  way  of  loans  to  themselves  and 
others  considerate  sums  of  money,  forming  part  of  the 
said  sum  of  66,0002.  or  of  the  other  monies  of  the  said  as- 
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1854.  sociation,  and  have  applied  the  same  for  their  own  private 
purposes;  and  that  they  remitted  only  a  very  inconsiderable 
portion  of  the  said  sum  of  66,0002.  and  other  monies  of  the 
said  association  or  company  to  AuatraUa;  and  that  they 
have  not  hitherto  accounted  and  they  refuse  to  account  for 
the  same;  and  that  they  ought  to  be  charged  therewith  in 
the  accounts  hereinafter  prayed." 

The  SIfth  paragraph  of  the  bill  contained  this  charge : — 

''  That  the  said  Adelaide  Land  and  Gold  Company  is 
not  a  foreign  association  or  company,  and  that  it  is  not 
locally  situated  at  Pa/ris;  and  that  the  rights  of  the  share- 
holders ought  not  to  be  determined  by  the  law  of  FraTice  ; 
and  that  the  naming  Paris  as  the  seat  of  the  said  society 
in  the  said  statutes  was  merely  coloiurable,  and  neither  did 
nor  does  bind  the  shareholders  in  the  said  association  or 
company;  and  that  the  same  was  done  with  a  view  to  make 
the  said  society  in  effect  an  EngUak  partnership  with  li- 
mited liability  of  the  partners,  similar  to  the  partnership 
en  cormricmdite  or  the  aodites  anonymea,  which  are  usual 
and  legal  in  Fromce  and  other  foreign  countries,  but  are 
associations  and  companies  whoUy  unknown  to  the  common 
and  statute  law  of  Engkmd;"  and  the  Plaintiff  chained 
that  there  never  had  been  any  office  or  place  of  business 
of  the  company  in  Paris  or  elsewhere  in  Fra/nce,  and  that 
all  the  business  of  the  company  had  always  in  fact  been  and 
was  now  transacted  either  in  London  or  in  Sordh  Austra- 
lia; and  that  the  books  and  accoimts  of  the  company  had 
always  been  and  were  now  kept  in  London;  and  that  the 
principal  place  of  business  of  the  said  company  had  been 
and  was  now  in  London;  and  that  all  the  meetings  of  the 
said  conseil  de  surveiUcmce  had  been  held  in  London; 
and  that  the  gSrcmt,  in  his  iostructions  sent  to  8ovtk  Axis- 
iralia,  speaks  of  the  conseil  de  surveillance  as  being,  as 
in  fact  it  was,  in  England;  and  that  the  only  meeting  ever 
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held  in  Paris  was  the  meeting  of  April,  1864 :  that  almost  1854 
all  the  shareholders  in  the  said  association  or^company  were 
English  and  not  French  subjects,  and  resident  in  England; 
and  that  at  such  meeting  in  Paris,  on  the  27th  day  of 
April,  1854,  in  answer  to  questions  put  on  behalf  of  the 
Plaintiffi,  the  board  stated,  that  the  register  books  of  the 
society,  the  minute  book  of  the  conseU  de  surveillance, 
and  the  accounts  were  all  in  London;  and  that,  though 
there  was  an  office  in  Paris,  the  real  seat  of  the  association 
or  company  was  in  London;  and  that  a  member  of  the  said 
board  further  explained  at  the  said  meeting  that  Paris 
had  been  named  as  the  seat  of  the  society,  because  the 
French  law  permitted  the  formation  of  a  sociite  en  covv- 
mandUe  with  shares,  and  the  law  of  England  did  not 
recognise  a  partnership  so  formed:  and  the  Plainti£& 
charged,  that,  under  the  circumstances  appearing  in  the 
bill,  Uie  company  was  not  by  the  law  of  France  a  French 
partnership;  and  that  if  any  question  relating  to  its  affiurs 
were  raised  before  any  tribunal  of  justice  in  Fromce,  the 
law  iAFra/ncs  would  oblige  such  tribunal  to  refuse,  and 
such  tribunal  would  refuse,  to  decide  such  question,  on  the 
ground  that  the  company  was  not  in  feu^t  locally  situated 
vx  France. 

The  bill  further  charged,  that  the  Defendants,  the 
conseU  and  gfra/nt,  had  issued  and  distributed  among 
tbemselves,  for  their  own  private  use,  shares  upon  which 
no  deposit  had  been  paid,  and  had  sold  a  great  number  of 
such  shares,  and  had  applied  the  piurchase  money  for  their 
own  private  benefit ;  and  that  the  issuing  of  such  shares  was 
a  breach  of  trust,  and  fraudulent  and  void;  that  the  num- 
ber of  the  shareholders  in  the  company  was  very  great, 
and  exceeded  one  hundred;  and  that  the  Defendants  in- 
tended, unless  restrained,  to  sell  the  1000  shares  in  the 
said  bank,  and  to  issue  further  shares  in  the  company 
without  a  deposit 
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1854.  The  bill  prayed — 1 .  An  account  of  all  monejrs  received  by 

Butt  ^®  Defendants  for  the  use  of  the  company,  and  of  the  appli- 
MoKTBAux.  ^^^^^  of  such  moneys ;  and  that,  in  taking  such  account,  the 
Defendants,  the  eonaeU  de  surveiUa/nce  and  ^^an^,  might  be 
charged  with  the  66,0002.  and  upwards,  and  such  other  sums 
of  money  as  they  might  be  proved  to  have  received,  or  might 
have  received,  on  account  of  deposits  or  otherwise,  on 
account  of  the  company.  2.  A  similar  account  of  the 
losses  and  expenses  incurred  in  consequence  of  the  fraudu- 
lent, improper,  and  unauthorised  dealings  of  the  Defendants 
with  the  moneys,  lands,  and  property  of  the  company,  Mid 
which  they  were  liable  to  make  good ;  and  that  they  might 
be  decreed  to  make  good  the  same  with  interest  at  52.  per 
cent,  and  yearly  rests.  3.  A  declaration  that  the  De- 
fendants, the  conseil  and  gira/nJt,  in  purchasing  and  allow- 
ing, or  adopting  and  approving  of  the  purchase  of  the  1215 
shares,  and  in  advancing  the  sum  to  the  g&rami  by  way  of 
loan,  or  allowing  or  adopting  and  approving  of  the  loan, 
andan  issuing  the  shares  upon  which  no  deposits  had  been 
paid,  and  in  selling  and  disposing  of  such  shares,  were  guilty 
of  breaches  of  trust;  and,  that  such  purchase  and  loan  and 
issuing  of  shares,  and  selling  and  disposing  thereof  ware 
fraudiilent  and  void  as  regards  the  Plaintifis.  4  That 
the  Defendants,  the  conaeil  and  gSrcmt,  might  be  decreed 
to  make  good  the  sum  of  12152.  paid  for  the  purchase  of  the 
1215  shares,  and  might  be  charged  with  interest  upon 
the  12152.  at  52.  per  cent,  and  with  annual  rest&  5.  A 
similar  account  of  the  shares  issued  by  the  Defendants 
without  deposit,  and  of  the  amount  of  the  deposit  which 
ought  to  have  been  paid,  and  of  all  sums  of  money  received 
by  the  Defendants  upon  the  sale  of  the  ssdd  share&  6. 
That  the  Defendants,  the  conseU  and  gSrcmt,  might  be  de- 
creed to  make  good  to  the  company  the  amount  of  the  de- 
posits which  ought  to  have  been  paid  upon  the  shares  issued 
without  a  deposit,  and  all  sums  of  money  received  upon  the 
sale  of  the  said  shares,  with  interest  at  51.  percent,  with  an- 
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Ill 


Dual  resta  7.  That  the  Defendants^  the  conaeil  and  gSromt, 
might  be  decreed  to  make  good  to  the  company  the  smn  of 
1],668Z.  Ss.  8d  due  from  the  gAunt,  and  might  be  charged 
with  interest  on  the  money  from  time  to  time  due  from  him 
at  51  per  cent,  with  annual  resta  8.  That  the  Defendants 
might  be  decreed  to  pay  what  should  be  foxmd  due  from 
them  upon  taking  the  accounts,  and  that  all  the  sums  might 
be  properly  secured  for  the  benefit  of  the  company.  9.  A 
receiver.  10.  That  the  Defendants,  the  members  of  the 
conseU,  might  be  removed  from  being  the  conaeil  de 
surveillance  of  the  company;  and  that  the  Defendant 
Stewart  might  be  removed  from  being  the  manager  or  gS- 
rant  of  the  company;  and  that  a  proper  provision  might  be 
made  for  the  appointment  of  some  proper  and  diily  quali- 
fied persons  to  act  respectively  as  members  of  the  conseU 
de  surveillance  and  g6rani  or  manager  of  the  company. 
11.  A  declaration,  that  the  FlaintifiEs  were  entitled  to  a 
lien  upon  the  1000  shares  in  the  bank,  and  that  the  same 
might  be  sold  for  the  benefit  of  the  Plaintifib.  1 2.  An  in- 
junction  restraining  the  Defendants  bam  seUing  the  1000 
shares  in  the  bank,  and  from  issuing  shares  in  the  company 
to  any  persons  not  then  entitled  thereto,  and  from  inter- 
meddling with  the  business  of  the  company,  and  from  hold- 
ing, receiving,  or  intermeddling  with,  selling,  or  disposing 
of  the  lands,  property,  and  efifects  of  the  company. 


1854. 


SkUemmt, 


The  Defendants  demurred  to  the  bill  for  want  of  equity. 


Mr.  DamAelf  Q.  C,  and  Mr.  Roxburgh  for  the  demurrer. 
This  company  must  be  either  a  French  company  or  an 
English  company. 


Argument. 


If  it  be  a  Frendi  company,  the  statutes  shew  that  the 
remedy  of  the  Plaintiflb  is  in  France,  and  they  can  have  no 
relief  here  :  this  Court  knows  nothing  of  the  offices,  and 
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1854        has  no  power  to  enforce  the  duties,  of  gArant  and  con- 
aeil  de  aurveiUance. 


If  it  be  an  English  company,  the  bill  shews  it  is  illegal 
ArgufMnt  It  was  established  since  the  Joint  Stock  Companies  Be- 
gistration  Act,  7  &  8  Vict  a  110,  came  into  operation ; 
its  capital  is  divided  into  shares,  and  so  as  to  be  transferable 
without  the  express  consent  of  all  the  copartners ;  it  con- 
sists of  more  than  twenty-five  members: — ^the  bill  avers, 
that  "the  shareholders  considerably  exceed  a  hundred" 
It  is  a  partnership,  therefore,  comprehended  within  the 
term  "joint  stock  company,"  as  defined  by  sect  2  of  the 
Act ;  and,  as  such,  it  is  required,  by  secta  4  and  7,  to  be  re- 
gistered, or  it  will  be  illegal  Now  the  bill  does  not  aver 
registration. 

[The  Vice  Chancellor. — An  averment  of  registration 
has  been  held  under  the  Annuity  Act  not  to  be  necessary 
for  avoiding  a  demurrer,  although  the  annuity,  if  not  regis- 
tered, is  void.  Does  the  Act  7  &  8  Vict  110  make  un- 
registered companies  illegal,  or  does  it  only  impose  penal- 
ties in  case  of  non-registration?] 

Mr.  Domiel — A  penalty  implies  a  prohibition,  even 
where  there  are  no  prohibitory  words  in  the  statute : 
Swing  v.'  Oshaldiston  (a),  and  the  cases  there  referred  ta 
And  here  sect  7  of  the  Act  enacts,  that  **  it  ahcM  not  be 
lawful  for  a/ny  jovrU  stock  company  to  act  otherwise  than 
provisionally  in  accordance  with  the  Act "  until  complete 
registration. 

An  annuity,  although  not  registered,  is  not  on  that  ac- 
count unlawful;  this  distinguishes  the  present  firom  the 
case  referred  to  by  the  Court  Besides,  not  only  is  there  no 
averment  that  this  compsnj  has  been  registered,  but  the 
statutes  of  the  company,  and  the  whole  case  of  the  Plainti£C 
shew  that  compliance  with  the  requisitions  of  the  Act  was 

(a)  2  My.  &  Cr.  86. 
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foreign  to  the  purpoees  of  this  oomi)an7.  The  bill  shews 
that  the  company  was  established  diverso  intuita  [They 
read  the  34th  x>aragraph  of  the  bill.] 

Such  a  company  is  illegal ;  and  this  bill,  seeking  aa  account       i?""*****- 
and  other  relief  incidental  to  a  lawful  partnership,  will 
not  lie. 

Of  the  authorities  for  refusing  relief  to  such  a  company, 
the  most  recent  is  Ewmg  v.  OahaXdistcni  (a),  where  the  con- 
tract having  been  formed;  as  here,  for  an  unlawful  purpose, 
(for  the  Court  considered  the  theatrical  representations  un- 
lawful, although  the  2nd  section  of  the  Act,  10  Qeo.  2,  c 
28,  did  not  in  terms  prohibit  such  representations,  but  only 
imposed  a  penalty).  Lord  CoUenhcmh,  C,  held  it  was  im- 
possible that  the  Plaintiff  could  be  entitled  to  any  decree 
fomided  upon  or  growing  out  of  the  contract      The  answer 
of  the  Court  in  that  case  to  the  Plaintiff's  claim,  to  recover 
back  the  money  paid,  viz.  that  this  is  not  the  Court  in 
which  such  a  demand  can  be  enforced,  is  equally  applicable 
hare;  and  here,  as  there,  as  regards  the  claim  to  a  lien  on 
the  partnership  property,    "the    mere    payment    of  the 
money  can  give  no  lien :   you  must,  therefore,  look  to  the 
contract  to  raise  the  question  of  lien ;  and  if  the  Plaintiff  be 
entitled  to  any  lien,  it  must  be  upon  or  in  consequence  of 
the  illegal  contract''      The  hardship  in  this  case  is  not 
greater  than  in  the  case  before  Lord  Cottenham,  and  "  is 
common  to  all  cases  of  contract  which  cannot  be  enforced 
from  their  illegality'*  (6). 

• 
Ewing  v.  Oshaldiston  followed  a  long  line  of  authorities, 

e.  g.  Mitchdl  V.  Cockbume  (c),  where  the  contract  was  for 

insuring  ships  in  contravention  of  the  statute  6  Geo.  1,  c 

18,  &  12  ;  Tfiomson  v.  Thomson  (d),  where  Sir  W,  Grant 

(a)  2  M.  &  Cr.  63.  (c)  2  H.  Bla.  379. 

f^)  Id.  86.  {d)  7  Ves.  470. 

VOL  I.  *  ^  J- 
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1854.  admitted  there  was  an  equity  against  the  fiind,  "  if  it  ooiild  be 
got  at  it  by  a  legal  agreement''  Here,  as  there,  the  Plain- 
ti£&  "  have  no  claim,  except  through  the  medium  of  an 
illegal  agreement^  which,  according  to  the  determinations, 
you  cannot  support ;"  and  in  Knowlea  v.  HomgJUon  (a),  the 
same  Judge  dismissed  so  much  of  the  bill  as  sought  an  ac- 
count of  the  profits  of  the  underwriting  businesef,  upon  the 
ground  that  the  partnership  in  respect  of  such  profits  was 
in  contravention  of  the  statute  6  Geo.  1,  c.  18. 

Here,  as  in  the  cases  cited,  all  the  rights  on  which  the 
Plainti&  stand  depend  on  the  legality  of  the  partnership ; 
and  the  partnership  being  illegal,  the  demurrer  must  be 
allowed. 

Mr.  Bolt,  Q.  C,  Mr.  Sdwyn,  and  Mr.  E.  R.  Twrner,  in 
support  of  the  bill 

There  is  nothing  to  shew  that  this  company  has  not  been 
registered.  The  absence  of  an  averment  is  not  conclusive ; 
such  an  averment  is  not  necessary  to  avoid  a  demurrer : 
Woolf  V.  The  City  Steam,  Boat  Compcmy  (6).  But  suppose 
the  company  has  not  been  registered,  it  is  not  necessaiily  U- 
legaL  The  Act  does  not  render  unregistered  companies 
illegal.  The  policy  of  the  Act  was  to  protect  shareholders, 
not  the  public;  and  the  utmost  with  which  the  Plaintifis  are 
chargeable  is  a  mistake,  which,  if  any  there  be,  may  be  re- 
medied by  procuring  registration  to-morrow  on  payment  of 
the  penalty,  which  is  the  measure  of  the  offence,  and  the 
imposition  of  which  shews  that  the  Act  contemplated  the 
possibility  of  imregistered  companie&  But,  assuming  that 
the  company,  not  being  registered,  is  illegal,  the  Plaintifib  are 
not  the  parties  in  fault  The  case,  as  regards  registration, 
stands  thus : — Bepresenting  the  company  to  be  a  aoci&i 
en  commaTidite,  localised  in  France,  and  subject  to 
the  law  of  France,  the  Defendants  induced  the  Plain- 

(a)  11  Ves.  168.  (6)  7  C.  B.  103. 


Argvmcnt* 


CASES  IN  CHANCERY.  115 

tiffs  to  become  shareholdera  Without  the  sanction,  with-  1864. 
out  the  knowledge  of  the  Plaintifib,  they  transferred  the 
business  of  the  company  to  England,  and  rendered  it  liable 
to  registration.  As  the  promoters  of  the  company,  it  was 
the  duty  of  the  Defendants  to  have  it  registered,  and  they 
have  £uled.  The  necessity  for  registration,  therefore,  and 
the  failure  to  register,  are  alike  the  fault  of  the  Defendanta 
ThePlaintiffii  have  been  kept  in  ignorance  of  the  one  equally 
with  the  other ;  this  being  so,  the  Defendants  cannot  now 
profit  by  their  own  wrong,  and  set  up  their  own  misrepre- 
sentation and  their  own  defaults  as  a  bar  to  the  relief 
prayed  by  the  Plaintiffa  So  far  from  it,  they  are  liable  to 
make  good  the  misrepresentations  by  which  they  drew  the 
Plaintiffi  into  the  contract:  Pulaford  v.  Richards  (a). 
Lastly,  even  if  the  Plaintifife  were  in  faiilt  in  respect  of  any 
such  illegality  as  is  alleged,  that  circumstance  cannot  be  urged 
by  the  Defendants  in  support  of  an  adverse  title  to  property 
which  they  themselves,  with  a  full  knowledge  of  all  the  cir- 
cumstances and  objects  of  this  association,  have  induced 
the  Plaintiffs  to  embark  in  it :  The  Attorney  GeneraJL  v. 
Munro  (ft). 

Evri/ng  v.  Osbaldiston,  and  the  other  authorities  cited,  are 
iDapplicable  to  the  present  case,  which  rather  resembles 
Sharp  V.  Taylor  (c),  where  the  same  Judge  who  de- 
cided Ewing  V.  OaboMiston  held,  that  one  of  two  partners 
who  has  possessed  himself  of  the  property  of  a  "firm,  cannot 
be  permitted  to  retain  it  by  merely  shewing,  that,  in  realis- 
ing it,  some  provision  in  some  Act  of  Parliament  has  been 
violated  or  n^lected.  The  decision  in  that  case,  that  fraud 
upon  the  navigation  laws  woiild  not  prevent  a  partner  from 
maintaining  a  suit  for  an  account  and  payment  of  his  share 
of  the  lealised  profits,  is  based  upon  the  distinction  between 
enforcing  illegal  contracts   and   asserting  title    to  money 

(a)  17  Beav.  87.  (6)  9  Jur.  461.  (c)  2  Ph.  801. 
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1864.  which  hafi  arisen  from  them, — a  distinction  recognised  and 
approved  by  Sir  W.  Grant  in  Thomson  v.  Thomson.  The 
Plaintiflfe  are  entitled  to  have  the  company  roistered  and 
carried  on  according  to  English  law.  Whether  they  are,  or  are 
not  entitled  to  have  new  persons  appointed  to  act  as  gerant 
and  conseU  de  surveillance,  is  immaterial  They  are  at 
least  entitled  to  have  the  money  of  which  they  have  been 
defrauded  by  the  Defendants,  and  the  property  which  repre- 
sents that  money,  secured  for  their  benefit:  Walvx)rth 
v.  HoU  (a),  where  the  primary  object  of  the  smt  was  to 
secure  the  partnership  asseta 

Mr.  Daniel,  Q.  C,  in  reply.— In  WooI/y,  The  City  Steam 
Boat  Company  (6),  the  company  were  Defendants,  and  that 
case  does  not  establish  that  an  averment  of  registration  can 
be  dispensed  with  where  the  company  are  Plaintiflfe. 

The  object  of  the  Act  7  &  8  Vict  a  110,  was  not  merely 
to  protect  shareholders  inter  se,  but  "  also,"  as  the  preamble 
states,  "  to  prevent  the  establishment  of  any  companies 
which  shall  not  be  duly  constituted  and  regulated  according 
to  the  provisions  of  this  Act." 

And  independently  of  the  Act,  this  association  is  illegal : 
Blunddl  V.  Winsor  (c);  where,  before  the  Act  passed,  a  de- 
murrer was  allowed  to  a  bill  precisely  similar.  The  statutes 
here  hold  out^  as  the  deed  did  there,  that  the  company 
may  be  increased  to  an  unlimited  extent,  that  the  share- 
holders are  to  have  the  power  of  transferring  their  shares  to 
whomsoever  they  please  without  control,  and  so  that  the 
assignors  would  get  rid  of  all  liability,  and  the  assignees 
would  take  them  as  the  assignors  had  held  them,  and  with 
all  their  rights  of  action. 

There  is  nothing  in  the  bill  to  shew  that  the  Plaintifib 
have  only  recently  discovered  the  circumstances  which  ren- 

(a)  4  M.  &  Cr.  619.  (b)  7  C.  B.  103.  (c)  8  Sim.  612. 
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der  the  oompany  illegal,  or  that  they  have  been  in  any  way 
misled  by  the  Defendanta 

The  argument  built  upon  Sharp  v.  Taylor  presumes  the 
relatioDship  of  trustee  and  cestui  que  trust,  at  which  the 
Court  cannot  arrive  until  it  has  established  a  partnership. 
Here  the  very  object  of  the  parties  in  establishing  this 
partnership  is  illegal,  being,  as  stated  in  the  34th  paragraph 
of  the  bill,  "to  make  the  society  in  efifect  an  English  part- 
nership with  limited  liability  of  the  partners,  similar  to  the 
partnership  en  corrmiaTidite  or  sociiUa  anonymes,  which 
are  usual  and  legal  in  France  and  other  foreign  countries, 
but  are  associations  and  companies  wholly  unknown  to  the 
common  and  statute  law  of  Engkmd."  To  such  a  partner- 
ship. Sir  WiUia/m  Grant's  remark  in  Thomson  v.  Thom- 
son {p)  is  applicable:  ''You  cannot  stir  a  step  except 
through  the  illegal  agreement;  and  it  is  impossible  for  the 
Court  to  enforce  it" 
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Vice-Chancellor  Sib  W.  Page  Wood: — 

There  has  been  an  extremely  ingenious  argument  in  sup- 
port of  the  demurrer  to  this  bill;  but  I  think,  that,  when 
the  whole  bill  is  examined,  a  good  deal  of  that  argument^ 
although  it  at  first  created  some  difficulty  in  my  mind, 
is  beside  the  question  I  have  to  try  in  the  cause. 

The  bill,  as  I  understand  it,  is  this — ^The  Plaintiffs  aver, 
first  of  all,  the  issuing  of  a  prospectus  by  the  Defendants — 
they  are  the  parties  who  issued  the  prospectus,  pulrporting 
to  create  a  society,  which  is  to  hold  a  capital  of  150,000i., 
in  75,000  shares  of  2i.  each,  to  be  paid  in  full;  such  society 
to  be  established  in  Frcmce  as  a  80ciit6  en  comma/ndite. 
That  being  done,  the  same  persons;  the  Defendants  and 

(a)  7  Vea.  478. 
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others,  are  parties  to  a  statute  in  France,  which  purports  to 
establish  the  society  as  a  society  of  that  description ;  and  when 
they  have  done  that  in  pursuance  of  the  statute  and  [pro- 
spectus, they  issue  certain  sharea  Those  shares  are  taken 
up  by  some  of  the  Plaintifi^.  Others  of  the  PlaLntiffi>  it  is 
true,  have  only  bought  their  shares  since;  but,  at  all  events, 
three  of  the  PlaLnti£&  took  up  certain  shares  in  the  company ; 
and  I  have  only  now  to  consider  those  shares,  because  the 
objection  of  misjoinder,  if  any  such  objection  could  arise, 
coTild  not  prevail  under  the  recent  alteration  of  the  practice 
of  the  Court  Then,  these  persons,  having  taken  up  their 
shares,  pay  their  money,  and  there  is  a  charge  that  the 
money  so  paid  has  been  laid  out,  in  effect,  in  purchasing 
some  lands,  although  to  a  very  trifling  extent;  and  then, 
in  the  28th  paragraph,  the  Plaintiffi  charge 

"  That  the  said  last-named  Defendants  have  applied  and 
intend  to  apply  the  lands,  property,  and  effects  of  the  said 
association  or  company  to  purposes  foreign  to  the  special  pur- 
pose of  the  said  association  or  company,  and  for  their  own 
personal  use  and  benefit,  and  not  for  the  benefit  of  the  said 
association  or  company.'^  I  do  not  there  find  a  special  charge 
that  the  Defendants  had  become  possessed  of  the  funds,  but 
I  find  it  afterwards  in  the  32nd  paragraph — 

''The  Plainti£&  charge  that  the  Defendants''  (naming 
them) ''  have  actually  received  the  said  sum  of  66,000{.  and 
upwards,  and  that  there  have  also  come  to  the  hands  of  the 
said  last-named  Defendants  laige  sums  of  money  on  account 
of  the  sale  or  of  the  rents  or  profits  of  lands  belonging  to  the 
said  association  or  company,  and  otherwise  in  respect  of  the 
business  of  the  said  association  or  company."  Then  the 
prayer  of  the  bill  is  simply  for  an  account  firom  the  Defend- 
ants of  all  monies  which  they  have  received  to  the  use  of  the 
said  Adelaide  Land  and  Qold  Company;  to  make  them  pay 
those  monies;  to  have  an  account  of  all  losses;  to  make  the 
Defendants  answerable  for  them ;  and  then  to  have  a  re- 
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ceiver  appointed;   and  it  also  goes  on  to  pray  for  a  new        1864. 
gfrcmt  and  for  a  new  canseiL 

The  position,  therefore,  of  things  is  this — ^it  is  represent- 
ed that  there  came  out  a  prospectus,  alleging  that  the 
shares  were  to  be  held  in  the  manner  I  have  described, 
as  by  a  French  company;  that  the  business  was  to  be  car- 
ried on  in  AustraMa,  and  lands  to  be  purchased;  that  the 
Defendants  received  large  sums  of  money  on  that  account; 
that  they  have  purchased  lands;  that  they  have  had  profits 
fiiom  those  lands;  that  they  have  sold  some  of  those  lands; 
and  that  they  intend  to  appropriate  the  produce  to  their 
own  benefit  Then  there  is  a  charge  that  there  never  was 
a  house  of  business  in  Pa/rie  at  all;  and  that  the  statutes 
were  in  tact  merely  colourable,  for  the  purpose  of  enabling 
these  parties  to  establish  a  society  in  which  the  parties 
should  not  be  answerable,  as  they  would  be  by  the  law  of 
England,  b^ond  the  amount  of  the  respective  shares  for 
which  they  should  subscribe. 

Mr.  DamAd  truly  says,  there  is  no  averment  that  the 
FLaintcGb  were  misled  in  that  respect^  or  that  they  have 
lately  discovered  it  I  cannot  intend  anything  beyond 
what  they  have  averred;  but  they  have  averred  that  the 
prospectus  was  issued  with  these  objects,  the  statute  made 
by  these  parties,  aad  the  shares  received  after  such  pro^ 
spectuB  had  been  so  issued,  and  after  the  statute  had  been 
so  executed,  and  not  until  then. 

Now,  taking  that  state  of  circumstances  alone,  I  appre- 
hend it  would  be  very  difficult  for  the  Defendants  to  say, 
"  True,  it  is,  you  have  been  inveigled  into  an  association  of 
this  description  "  (of  course,  I  am  speaking  now  for  the 
pinrpose  of  the  demurrer,  and  am  not  assuming  anything 
to  have  been  proved  against  these  parties),  *'  you  have  been 
inveigled  by  us  into  a  society  of  this  description,  which,  ac- 


JudffmmL 


120  CASES  IN  CHANCERY. 

cording  to  the  law  of  France,  would  be  legal;  but  we  meant 
only  evasively  to  pass  the  statute  in  Frcmce,  intending  to 
carry  on  the  whole  business  in  England;  we  obtained  your 
money  and  purchased  land  as  if  for  the  general  purposes 
of  the  society,  and  we  are  going  to  appropriate  the  whole  of 
that  land;  and  your  only  remedy,  finding  that  the  object 
has  &iled,  and  that  the  society  cannot  be  considered  as  a 
legal  society  in  this  country,  is  to  file  a  bill  to  have  your 
money  repaid  in  respect  of  these  share&" 

I  apprehend  that  the  rights  of  the  Plaintifib  would  go  a 
great  deal  further,  and  that  persons  in  this  position,  whose 
money  has  been  received  for  the  purpose  of  an  association 
of  this  description,  would  not  only  have  a  right  to  a  per- 
sonal remedy  against  parties  in  the  position  of  the  De- 
fendants to  get  back  their  shares,  but  would  have  a  right 
also  as  against  the  lands  so  piux^hased  in  the  name  of  the 
company,  either  to  have  them  appropriated  in  the  proper 
manner,  whatever  it  might  be,  ydth  a  view  to  the  continu- 
ance of  the  company,  if  it  could  be  lawfully  continued ;  or, 
at  all  events,  to  have  them  secured  for  the  benefit  of  all 
persons  who  so  formed  the  association  when  the  monies 
were  subscribed. 

In  truth,  when  you  look  at  the  prayer  of  the  bill,  it 
does  not  amount  to  more  than  this:  That  the  Defendants 
are  to  account  for  all  money  received  for  the  use  of  this 
thing  which  is  called,  whether  legally  or  not,  the  Adelaide 
Land  and  Gold  Company;  and  that  the  lands,  and  all  the 
other  property,  may  be  secured  for  the  benefit  of  all  the 
persons  who  subscribed  together  to  form  the  company  under 
representations  which  would  not  make  it  inequitable  on 
their  part^  they  having  done  nothing  ill^pj.  They  say, 
"  whether  we  are  a  company  or  not,  whether  we  can  be  con- 
tinued or  not,  we  are  entitled  to  have  the  whole  property 
secured.     When  the  property  is  secured,   we  must  work 
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out  our  rights  and  equities  in  the  best  way  we  can,  either  ^  1864. 
by  another  suit  or  some  other  proceeding;  but^  under  this 
Buit^  all  we  ask  is  to  have  the  whole  put  into  safe  custody/' 
It  is  true,  they  go  on  to  ask  a  new  coTieeil  and  a  new 
geraTd,  as  if  the  company  were  still  subsisting;  but  I  feel 
Teiy  strongly,  on  the  face  of  this  bill,  that,  if  it  turned  out 
that  the  Court  was  of  opinion  the  company  could  not  go  on 
any  longer,  because  the  parties  had  this  statement  made  to 
them,  and  were  engaged  in  a  business  which  no  longer  exist- 
ed, and  therefore  no  conseU  and  no  g4rant  could  be  ap- 
pointed, nevertheless  they  could  have  a  receiver  appointed 
of  the  land,  and  the  monies  paid  into  Court  for  the  benefit 
of  all  those  parties,  who,  under  the  name  of  the  Addaide 
Land  and  Gold  Company,  advanced  their  money  for  the 
purposes  proposed  in  the  prospectus. 

This  view  of  the  case  takes  it  entirely  out  of  a  part  of 
the  aignment  which  seemed  to  me  extremely  ingenious,  viz. 
that,  assuming  this  not  to  be  a  French  company,  it  becomes 
an  English  company;  that,  having  become  an  English 
company,  it  required  registration;  and  that,  without  regis- 
tration, it  is  illegal;  and,  in  fact,  except  through  the  opera- 
tion of  the  Joint  Stock  Companies  Registration  Act,  cannot 
acquire  any  l^ality. 

The  term  "illegal''  may  be  taken  in  so  many  senses, 
that  it  is  requisite  to  consider  in  what  way  it  is  used  hera 
Inthe  case  of  BUindeU  v.  Winsor,  the  Plaintiflf  was  one  of 
the  original  promoters  of  the  company,  who  combined  in 
forming  the  company,  who  executed  the  deed,  and  who  held 
out  to  the  pubUc  that  they  would  be  liable  only  to  the 
amount  of  their  shares,  and  that  when  they  transferred 
thdr  shares  all  their  liability  would  cease;  who,  therefore* 
as  the  Vice-chancellor  expresses  it,  held  out  to  the  public 
that  they  would  do  that  which  a  charter  from  the  Crown 


J^dgwumJt. 


122  CASES  IN  CHANCERY. 

1854.  alone  could  do.  Here  the  Plaintifib  took  no  cdiares  till  the 
statutes  were  obtained,  and  are  no  parties  to  any  fraud 
upon  the  public;  the  most  that  can  be  said  is,  that  they  join 
a  company,  knowing  that  the  provisions  as  to  limited  lia- 
bility to  creditors  are  inoperative,  and,  in  that  sense,  illegal 
But  it  is  quite  new  to  me,  that>  as  between  themselves, 
parties  cannot  contract  that  nobody  shall  be  called  on  to 
subscribe  capital  to  a  greater  amount  than  21.  per  share,  or 
any  other  amount  they  lika  They  are  not  parties  to  an 
ill^al  act  in  any  such  sense  as  to  disqualify  them  from 
suing,  because  they  cannot  obtain  all  the  inmiimity  pro- 
vided by  the  deed. 

I  advert  to  this^  though  it  seems  to  me  to  be  beside  the 
case,  for  this  reason:  I  think,  that,  upon  the  averments  of 
this  bill,  it  would  be  diifficult  to  hold  that  this  society  could 
ever,  under  any  circumstances,  be  registered  as  an  English 
society;  because,  in  order  to  do  that^  you  must  bind  all  the 
parties  who  have  taken  shares,  including  those  who  have 
taken  such  shares  on  a  totally  different  representation.  It 
would  be  extremely  difficult  to  say,  that,  as  against  the 
shareholders  who  took  their  shares  upon  a  representation 
that  this  company  was  to  be  a  sociMi  m  corn/ma/ndii^ 
you  could  register  it  now,  either  provisionally  or  finally,  as 
an  English  company,  subjecting  them  to  a  different  class  of 
liabilities,  and  putting  them  in  a  totally  different  positiozL 
I,  therefore,  apprehend  that  such  a  course  could  not  now  be 
taken. 

And,  independently  of  this  consideration,  and  supposing 
the  company  had  been  one  which  could  and  ought  to  have 
been  registered,  I  confess  I  should  have  felt  very  little  dif- 
ficulty on  the  point  mainly  urged,  namely,  that  a  company, 
constituted  like  this- of  persons  who  have  advanced  their 
money,  would  be  precluded  filing  its  bill,  and  having  i^ 
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money  replaced  and  secured,  because  the  promoters^  whoee  1864. 
duty  it  was  to  register,  had  neglected  to  register.  I  appre- 
hend the  whole  scope  and  frame  of  the  Act  is  clearly  to 
protect  the  public  against  all  kinds  of  fraudulent  schemes 
^ch  parties  were  in  the  habit  of  issiung  forth,  in  order  to 
drcukte  them  in  the  share-market  Eveiything  in  the 
Act  is  levelled  against  promoters,  and  eveiy  duty  is  imposed 
upon  promoters;  and  it  contemplates,  in  the  24th  section, 
cases  in  which,  notwithstanding  all  this  care,  promoters  shall 
leceiye  money  before  they  attempt  any  registration  at  all, 
and  imposes  penalties  upon  them  in  that  respect  And,  if 
a  case  of  that  kind  occurred,  it  would  be  very  difficult  to 
persuade  me  that  the  members  of  such  an  association,  al- 
though they  coTild  not  do  more,  or  stir  a  step  frother  with- 
out registration,  were  not  sufficiently  qualified  to  be  called 
a  company,  to  have  back  their  money,  not  merely  on  the 
ground  of  the  speculation  being  a  bubble,  (if  such  were  the 
case,  and  they  chose  to  take  that  view  of  it),  but  to  have 
back  their  money  and  the  land  and  other  things  acquired 
with  that  money,  and  to  have  an  account  from  the  pro- 
moters, whose  duty  it  was  to  register,  on  the  footing  as  be- 
tween them  and  the  promoters  of  its  being  in  truth  a  com- 
pany, and  upon  the  principle,  that  a  man  could  not  aver  any 
wrong  or  omission  of  his  own  as  an  answer  to  a  bill  seeking 
such  relief  At  the  same  time,  as  I  have  said  before,  I 
hardly  think  the  present  case  could  be  brought  up  to  that, 
or  that  this  company  could  be  treated  as  a  company  now 
capable  of  being  registered  as  an  English  company. 

In  overruling  the  demurrer  I  proceed  upon  this^  that  the 
I^ndaots  themselves  have  obtained  this  money  on  the 
&ith  of  certain  representations  made  by  them;  that  they 
We  proceeded  on  the  faith  of  those  representations,  as  if 
they  were  valid  representations,  to  act  according  to  the 
scheme  of  the  intended  association;  that  they  have  ac- 
quired property  on  the  faith  of  those  representations,  and 
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as  for  the  society;  and  that,  if  such  property  is  about  to 
be  misapplied,  it  is  impossible  for  them  to  say  that  the 
Plaintifib  are  not  to  have  it  secured  for  the  benefit  of  all 
those  persons  for  whose  purposes  the  Defendants  undertook 
to  disbiuise  and  apply  it^  although  that  benefit  may  not  be 
ultimately  in  the  shape  in  which  the  parties  originally  in- 
tended the  money  to  be  invested  and  used.  The  Plaintiffs 
have  a  right  to  say,  "  stay  yoin:  hand,  keep  all  the  property 
safe,  have  it  ready  for  us,  whatever  relief  we  may  in  some 
other  cause,  or  in  some  other  proceeding,  be  entitled  to.  As 
long  as  you  have  taken  it  upon  this  representation  from  us, 
you  are  trustees  of  it  for  us,  and  cannot  apply  it  to  any 
other  purpose.'^  It  is  upon  that  broad  and  general  ground 
that  I  overrule  the  demurrer. 


BOYSE  V.  COLCLOUQH. 


CjESAR  COLCLOUQH,  at  his  death,  was  seised  of  con- 
siderable real  estate  in  Ireland,  and  was  also  seised  in  fee 
of  a  mansion  house  and  hereditaments  in  England. 


.,       ,  ,  BOYSE  V.  EOSSBOBOUQH. 

8£A. 
Jurisdiction — 
WiU—Devisor 
vit  velnon — 
Decree  in  Ire- 
land— Devi- 
see 9  Right  to 
an  Itsite — 
Heif^s  Bight  to  delivery  up  of  WiU^Cotts—AdnUaeion  of  Evidence. 

A  decree  of  the  Court  of  ChAncery  in  Ireland,  after  yerdict  upon  an  issue  devieavii  vd 
non,  does  not  determine  the  validity  or  invalidity  of  the  will,  so  far  as  it  relates  to  lands  in 
England,  and  cannot  be  pleaded  in  bar  to  a  suit  in  this  Court 

The  right  of  the  heir  and  that  of  a  devisee  to  this  issue,  distinguished:  the  former  is  ab- 
solute, the  latter  is  in  the  discretion  of  the  Court. 

Issue  deviaavU  vd  ncn  graiited  to  a  devisee  after  a  decree  in  Ireland  against  the  will  and 
an  order  refusing  a  new  trial;  and  although  subsequently  an  attesting  witness,  who  had 
been  examined  in  Ireland,  and  whose  cross  examination  was  deposed  to  have  been  veiy 
effective  in  support  of  the  heirs'  case,  had  died;  the  devisee  having  appealed  to  the  House 
of  Lords,  and  not  appearing  to  be  chargeable  with  delay,  either  in  the  appeal  or  in  this  suit. 

The  possibility  that  the  House  of  Lords  might  be  influenced  in  the  Appellant's  favour  by 
the  result  of  the  EngUeh  trial,  and  the  consideration  that  this  was  a  probable  motive  for  the 
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By  a  paper  writing,  dated  the  6th  of  August^  1842,  and 
purporting  to  be  his  last  will,  it  was  expressed,  that  Ccemr 
Ccldough  gave  and  devised  all  and  singular  his  real  and 
personal  estate  to  the  PlaintiflF,  her  heirs,  executors,  ad-        Boybb 
ministrators  and  assiim&  ^       ^• 

^  BOBSBOROUOH. 

CcBsar  ColcUyiigh  died  on  the  23rd  of  August^  1842, 
leaving  the  Plaintiff,  then  his  widow,  who  afterwards  mar- 
ried the  Defendant  Boyse. 

In  September,  1849,  the  Defendant  Colclough  (then  sur- 
named  Raasborough),  and  Mary  his  wife,  filed  their  bill  in 
the  Court  of  Chancery  in  Irelcmd,  stating  that  the  Defend- 
ant Mary  was  the  heiress-at-law  of  Cceaar  Colclough,  and 
praying  that  the  alleged  will  might  be  set  aside  and  declared 
void,  and  be  delivered  up  to  be  cancelled,  as  having  been 
obtained  from  Cceaar  Colclough  by  imdue  influence  and 
misrepresentation,  and  as  having  been  executed  by  him 
when  not  capable  of  exercising  his  judgment  in  such  mat- 
ters,  and  therefore  as  not  being  his  genuine  last  will  and 
t^tament;  or,  if  the  said  Court  should  think  fit,  that  an  issue 
might  be  directed  to  the  county  of  Wexford  to  try  whe- 
ther the  freehold  estates  of  the  said  Cceaar  Colclough  were 
by  the  alleged  will  devised  or  not,  or  that  the  Defend- 
ants might  be  at  liberty  to  proceed  at  law  by  ejectment  for 
the  recovery  of  such  estate& 

On  the  31  st  of  January,  1852,  an  order  was  made  in  the 

present  application, — ffeld  not  to  afford  ground  for  refusing  or  postponing  the  trial  of  the 
ittae. 

Whether,  under  the  circumstances,  the  issue  would  have  been  granted  in  case  the  devisee 
had  not  bo  i^pealed — Qucere, 

Obiter — ^The  Court  may  hold  a  will  to  be  good  in  part  and  bad  in  part. 

Otnitr — ^The  course,  where  an  instrument  is  clearly  established  to  be  invalid  as  a  will,  is, 
that  the  heir  has  a  right  to  have  it  delivered  up  as  a  cloud  upon  his  title;  unless  it  affects  to 
pttu  real  estate  out  of  the  jurisdiction. 

When  this  issue  is  granted,  the  costs  of  the  heir  are  reserved  till  f^irther  directions. 

SeahU,  where  an  affidavit,  filed  after  the  expiration  of  the  period  for  closing  the  evidence, 
Klates  to  matters  which  happened  after  that  period,  the  Court  may  take  upon  itself  at  the 
hearing,  and  without  a  special  application,  to  giva  leave  for  its  admission. 
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J864^  cause,  directing  that  an  issue  should  be  tried  before  a  jury 
of  the  county  of  Wesxford,  *'  whether  the  paper  writing,  dated 
the  6th  of  August^  1842,  was,  or  was  not,  the  last  will  and 
testament  of  Coemr  Ccldough." 


StcUemetU. 


The  issue  was  tried,  and  resulted  in  a  verdict  against  the 
will.  The  PlaintiflF  and  her  husband  applied  to  the  Court  of 
Chancery  in  Irelcmd  for  a  new  trial  of  the  issue  on  various 
grounds.  The  application  was  refused,  and  in  July,  1853,  a 
decree  was  made  in  the  cause,  declaring  the  invalidity  of 
the  allied  will. 

The  PlaintiflF  appealed  from  the  order  and  decree  to  the 
House  of  Lorda 

On  the  3rd  of  August,  1853,  the  plaintiflT  filed  her  bill 
in  the  Court  of  Chancery  in  ETigla/nd,  insisting  on  the  va- 
lidity of  the  alleged  will,  and  praying  that  it  might  be  esta- 
blished, and  that  it  might  be  declared  that  the  mansion 
house  and  premises  in  England  passed  under  and  were  de- 
vised by  such  will;  and,  if  the  Court  should  think  fit^  that 
an  issue  might  be  directed  to  try  its  validity. 

The  Defendants  demurred  to  the  bill ;  and  by  an  order  of 
the  5th  of  December,  1853,  affirmed  on  appeal  by  the  Lord 
Chancellor  and  Lords  Justices,  the  demurrer  was  over- 
ruled (a). 

The  Defendants  Golclougk  and  Mary  his  wife,  by  their 
answer,  filed  the  20th  of  February,  1854,  denied  that  the 
paper  writing  of  the  6th  of  August,  1842,  was,  and  insiBted 
that  it  had  been  established  not  to  be,  the  last  will  and  tes- 
tament of  CcBsar  Golclougk  They  submitted,  that  the  de- 
cree of  the  Court  of  Chancery  in  Ireland,  as  a  judgment 
of  a  Court  of  competent  jurisdiction  between  the  parties,  was 

(a)  Boyse  V.  Rouborough,  Kay,  71;  S,  C,  on  appeal,  18  Jur.  20ft. 


Statement, 
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binding  and  conclusive  on  the  Plaintiff  against  the  validity  1854. 
of  the  alleged  will;  and  that,  at  all  events,  the  verdict,  de- 
cree, and  proceedings  in  Irelcmd  were  prima  fia.cie  evidence 
m  their  favour  of  its  invalidity.  The  Defendants  farther 
stated  by  their  answer,  that  the  Plaintiff  in  the  proceedings 
m  Ireland  produced  a  paper  writing,  dated  the  5th  of 
August^  1842,  purporting  to  be  executed  by  Gceaar  Col- 
dough,  which  the  Plaintiff  proved  both  by  depositions  in 
the  cause  and  viva  voce  on  the  trial  of  the  issue;  and  that,  by 
such  paper  writing,  CcBsar  Coldough  purported  to  devise 
the  mansion  house  and  hereditaments,  which  were,  by  the 
Plaintiff's  bill,  alleged  to  be  his  only  real  estate  in  England, 
to  the  Plaintiff  and  her  heirs;  but  that  he  did  not  thereby 
devise  or  purport  to  devise  to  her  his  Irish  estates;  and 
they  submitted,  thaty  in  any  suit  by  her  to  establish  any  al- 
leged will,  by  which  Ccesaa*  Coldough  purported  to  devise 
his  real  estates  in  En^lcmd  to  her,  she  ought  to  put  in  is- 
sue all  testamentary  papers  of  the  testator  which  she  al- 
leged contained  any  devise  in  her  favour  of  the  testator's 
real  estates  in  England, 

The  Plaintiff  amended  her  bill  on  the  3rd  of  April,  1854, 
oonaenting  to  any  issue  which  the  Defendants  might  re- 
quire and  the  C!ourt  might  think  fit,  with  reference  to  the 
will  of  the  5th  of  August,  1842. 

It  appeared,  that  the  rental  of  the  Irish  estates  was 
9000Z. ;  that  of  the  English  estates  was  variously  stated,  but 
did  not  appear  to  exceed  2002. 

After  the  expiration  of  the  period  for  the  admission  of 
evidence,  an  affidavit  was  filed  on  the  part  of  the  Defend- 
ants, stating  the  death  of  an  attesting  witness  to  the  al- 
leged will,  who  had  been  examined  in  Ireland,  and  whose 
cross  examination  was  deposed  to  have  been  very  effective 
in  support  of  the  case  of  the  heir;  and  that  another  of  the 


1 
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witnesges  examined  in  Ireland  had  become  too  infinn  to 
afford  any  prospect  of  his  attending  the  trial  upon  the  pro- 
^     ^'  posed  issua     Both  events  had  occurred  subsequently  to  the 

BoYM        expiration  of  the  period  for  the  admission  of  evidence. 

V. 
ROSSBOBOUQH.  


Argvmau.         The  Solicitor-OeTieral,  Mr.  RoU,  Q.  C,  and  Mr.  Cahnis, 
appeared  for  the  Plaintiff. 

Mr.  SwansUm,  Q.  C,  and  Mr.  Prior,  for  the  Defendants 
Colclough  and  Mary  his  wife: — 

The  proceedings  in  Ireland  are  an  absolute  bar  to  the 
application  for  this  issua  The  question  which  the  issue 
would  raise  is,  "  whether  the  paper  writing,  dated  the  6th 
of  August,  1842,  was  or  was  not  the  last  will  and  testament 
of  Cceaar  Colclough**  a  question  precisely  the  same  as  that 
which  in  a  suit  between  the  same  parties  has  been  decided 
by  the  Court  of  C3iancery  in  Irdarid,  with  the  assistance  of 
an  Irish  jury,  in  favour  of  the  heir.  That  decision  was  the 
decision  of  a  Court  of  competent  jurisdiction,  and  is  a  bar, 
upon  the  principle  that  the  decision  of  a  Court  of  compe- 
tent jurisdiction  upon  a  subject-matter  within  its  jurisdic- 
tion may  be  pleaded  in  bar  to  a  sidt  between  the  same  par- 
ties and  upon  the  same  subject-matter:  Ricardo  v.  Oar- 
das  (a).  This  is  a  principle  which  has  been  applied  to 
Irish  judgments:  Collvns  v.  Lord  Maihew(b)\  to  decrees  of 
the  Court  of  Chancery  in  Ireland:  HovMitch  v.  The  Mar- 
quess of  Donegall(c);  to  decisions  of  the  Ecclesiastical 
Court:  Bouchier  v.  Taylor (d),  and  Pinney  v.  Pinncy(e); 
and  even  to  judgments  in  ejectment^  which  may  sometimes 
be  pleaded  with  success:  Doe  v.  Wright  (J). 

(a)  12  CI.  &  F.  368.  {d)  4  Bro.  P.  C.  708. 

(6)  6  Exch.  472;  sed  vide  Lord  \e)  8  B.  &  C.  335. 

TeTUerdm,4B.  &  C.  411.  (/)  10  Ad.  &  R  763 ;  and  see 

(c)  2  CI.  &  F.  470.  2  De  G.  &  S.  616. 
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[The  YiCE-CHANCELLoa — Ejectments  maybe  tried  in        18M 
every  county  in  Englcmd.] 

That,  as  remarked  by  Knight  Bruce,  V.  C,  in  reference 

tothecase  last  cited(a),  is  exceptional;  and  the  rule  is,  that  v. 

the  Court  will  strive  to  prevent  the  same  parties  from  try-  

ing  the  same  question  twice.  Argtmeiu. 

The  ground  on  which,  in  Bauchier  v.  Taylor,  the  House 
of  Lords  held  the  issue  from  the  Court  of  Chancery  pre- 
dudedy  was»  (as  would  appear  from  Lord  Thv/rlovfa  argu- 
ment), not  the  mere  circumstance  of  the  Ecclesiastical 
Court  having  granted  administration,  but  the  &ct  that  in  so 
granting  administration,  that  Court  did  actually  try  the  very 
question  of  fiujt  Hovlditch  v.  The  Marquess  of  Donegall 
shews,  that  this  Court  is  bound  to  recognise  and  give  effect 
to  the  decision  of  the  Court  of  Chancery  in  Irda/nd;  and 
other  cases  are  there  cited  by  the  Lord  Chancellor,  to  shew 
that  Courts  of  equity,  by  acting  in  personam,  may  me- 
diately aflfect  landed  property  abroad;  that^  though  they 
caimot  bind  the  land  directiy,  they  can  bind  it  indirectiy  by 
the  person  of  the  suitor. 

That  the  Court  is  precluded  granting  this  application  is 
further  clear  frt)m  the  absurdity  which  would  result  from 
holding  the  contrary,  since  the  Hotise  of  Lords,  on  cm  ap- 
peal fix)m  the  decree  of  this  Court  upon  the  issue  asked, 
might  arrive  at  a  conclusion  precisely  contrary  to  that  at 
which  it  will  arrive  upon  the  appeal  now  pending  fit)m  the 
decree  in  Irela/nd. 

But,  even  if  the  proceedings  in  Irela/nd  are  not  an  abso- 
lute bar  to  this  application,  the  Court  has  at  least  a  discre- 
tion to  refuse  it  The  Plaintiff  claims  not  as  heir,  but  as 
devisee,  and  as  such  is  not  entitled  as  of  right  to  the  issue 

(a)  See2DeG.&S.616. 
VOL.  L  K  K.  J. 
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devisavit  vel  non :  Viscount  Lorton  v.  Ea/rl  of  Kings- 
ton(a);  to  which  even  the  heir,  although  he  ordinarily  ob- 
tains it,  may  lose  his  right:  Man  v.  Rickett8(b);  and  a 
fortiori,  therefore,  the  devisee. 

And,  if  the  Court  has  a  discretion  to  refuse  this  applica- 
'^^^^*  tion,  the  circumstances  of  the  present  case  are  such,  that 
the  Court  will  exercise  that  discretion  in  favour  of  the  heir. 
This  is,  in  effect,  an  application  for  a  second  trial,  which  is 
not  granted  to  an  heir  as  of  course,  Wilson  v.  Beddard  (c), 
much  less  to  a  devisee,  who,  where  there  has  been  as  here  a 
verdict,  the  result  of  a  well-conducted  and  &ir  trial,  must 
shew  substantial  groimd  for  believing,  that,  on  a  second 
trial,  other  evidence  of  a  weighty  nature  bearing  against  the 
existing  conclusion  can  and  will  be  produced :  Waters  v. 
Waters  (d).  Here  there  is  no  pretence  that  such  ground 
exista  The  devisee  has  no  new  title  to  assert,  no  new  case 
to  mate,  no  new  evidence  to  adduce.  Even  if  this  were  a 
claim  which  she  had  omitted  to  make  in  Ireland,  she  would 
be  precluded  making  it  now:  Marquess  of  BreadaJhane  v. 
Marquess  of  Chamdos  {e) ;  much  more,  then,  is  she  so  pre- 
cluded when  her  claim  has  been  made,  and  her  whole  case 
brought  forward  and  decided  against  her,  otherwise  litiga* 
tion  would  be  interminable:  Henderson  v.  He7vderson(J)\ 
Outra/m  v.  Morewood{g).  So  far  from  there  being  any 
special  circimistances  in  favour  of  this  application,  all  the 
circumstances  under  which  it  is  made  are  adversa  After 
failing,  upon  a  full  and  fair  investigation,  to  establish  her 
title  in  Ireland  to  property  worth  9000?.  a  year,  the  devi- 
see seeks  now,  when  an  attesting  witness  is  dead  and  ano- 
ther witness  is  disabled,  to  assert  the  same  title  here  to 

(a)  5  CI.  &  F.  269,  343.  {d)  2  De  G.  &  S.  591. 

(6)   7  Beav.  93,  101;  affirmed         {e)  2  My.  &  Cr.  711;   see  pp. 

nnder  the  title  of  RickeUt  v.  Tur-  732, 733. 
qwind,  1  H.  L.  Caa.  472.  (/)  3  Hare,  1 16, 

(c)  12  Sim.  28.  (y)  3  East^  346, 366. 
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property  worth  1602.  a  year.  The  application  is  not  bona 
fide.  Its  object  is  to  better,  if  possible,  a  position  which 
cannot  be  made  worse, — to  gain,  in  the  trial  of  her  appeal, 
which  she  wiU  delay  till  after  the  trial,  an  indirect  advan- 
tage in  the  event  of  a  &vourable  verdict  It  is  an  applica- 
tion, which,  if  it  be  not  (as  we  contend  it  is)  incapable  of 
being  granted,  is  certainly  vexatious  and  harassing  to  the 
heir,  and  one  which  this  C!oiirt^  in  the  exercise  of  its  discre- 
tion, will  rdiise.  The  least  the  Court  can  do  for  the  De- 
fendants is  to  let  the  bOl  stand  over  to  await  the  issue  of 
the  appeal 


1854. 


Arg¥m£iU, 


Mr.  Bovjrmg  for  the  trustees  of  a  settlement  of  *the  pre« 
mises  made  on  the  marriage  of  the  Plaintiff 

A  reply  was  not  heard. 


Vick-Chancellor  Sir  W.  Page  Wood: — 

Notwithstanding  the  very  able  argument  that  has  been 
addressed  to  me,  I  do  not  see  that  I  can  refuse  this  issue, 
for  it  is  ahnost  according  to  the  ordinary  practice  of  the 
Court;  although  I  shall  have  to  make  some  observations 
upon  that  with  reference  to  the  second  branch  of  the  ques- 
tion which  has  been  argued 


JydgvMHit^ 


With  respect  to  the  first  branch  of  the  argument,  great 
ingenuity  has  been  exercised  upon  it;  but  it  has  not  pro- 
duced in  my  mind  any  hesitation  upon  the  question  whether 
or  not  the  proceedings  in  Irdomd  could,  in  any  shape, 
have  been  pleaded  in  bar  to  this  suit> — for  that  is  really 
the  question  raised.  If  they  could  have  been  so  pleaded, 
the  decision  on  the  demurrer  must  have  been  wrong,  be- 
cause unquestionably  all  the  facts  were  patent  on  the  biU 
itself  It  was  there  stated — and,  perhaps,  most  disadvan- 
tageously  for  the  parties — ^that  a  bill  had  been  filed,  claim- 

k2 
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1854.        ing  all  the  real  estate  of  the  testator  CoBaa/r  Coldough 
that  an  issue  had  been  tried;   that  it  had  resulted  in  a 
verdict  against  the  will;  that  the  Plaintiff  and  her  husband 

BoTBB       applied  for  a  new  trial;  that  the  application  was  refused, 
RoflsBORouoH.  *^^  ^^^  *  decree  was  made  declaring  the  invaUdity  of  the 

will  as  to  the  estates  in  Ireland;   and  then  there  is  an 

averment^  that  the  statements  and  charges  introduced 
into  the  bill  were  untrue,  and  that  the  Plaintiff  had  been 
advised  to  appeal  I  apprehend  such  averments  as  those 
would  not  be  of  the  slightest  use  if  the  decree,  so  long  as 
it  stands,  is  a  bar;  because  the  answer  to  those  averments 
would  be:  "Tou  may  come  here  after  yoiu:  appeal  has 
been  heard,  but,  as  long  as  that  decree  stands,  you  have 
stated  yourself  out  of  Court — ^you  have  stated  a  decree  re- 
maining imreversed,  by  which  your  rights  are  precluded." 
It  is  said,  that  that  point  was  not  raised,  or  riather  that  it 
was  not  pressed,  during  the  argument  Certainly,  it  was 
suggested;  and,  if  it  were  as  effective  an  answer  to  the  suit 
as  is  now  contended,  I  can  hardly  suppose  that  it  would  not 
have  been  pressed  with  effect;  and  I  can  hardly  suppose, 
that  the  very  learned  Judges  of  the  Court  of  Appeal,  before 
whom  the  whole  case  was  brought,  would  not  have  per- 
ceived this  defect  in  the  bill,  and  would  not  have  allowed 
the  demurrer  on  that  ground,  even  if  the  question  had  not 
been  raised  in  argument 

However,  it  is  necessary,  perhaps,  to  say  a  few  words  on 
the  pointy  as  it  has  been  again  raised  in  this  discussion. 

The  principles  on  which  the  Court  has  proceeded  with 
regard  to  Foreign  Judgments  are  now  su£5iciently  esta- 
blished. When  parties  have  been  litigant  before  a  foreign 
Court,  having  complete  jurisdiction  over  the  subject-matter 
in  litigation,  it  is  now  settled,  if  it  was  not  so  before,  by  the 
case  of  Ricardo  v.  Oardas  (a),  that  the  judgment  of  such 

(a)  12  d  &  F.  368. 
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a  Court  may  be  pleaded  in  bar  to  a  demand  in  this  ooun-  1864. 
tzy  between  the  same  parties  in  respect  of  the  same  sub-  Botbb 
ject  matter.  ColoS)uoil 

BOTBB 

But  that  does  not  at  all  touch— or  rather,  it  seems  to  bobsbobough 
exclude — the  case  (which  is  the  case  I  have  before  me)  of  ,  - — 
a  foreign  Court  coming  to  a  conclusion  upon  a  subject- 
matter  in  effect  entirely  distinct  The  foreign  Court  in 
this  case  did  not  try,  and  could  not  try,  the  effect  of  the 
will  of  this  testator  on  lands  in  England.  It  is  impossible 
that  the  question  coiild  ever,  in  any  shape,  be  raised  before 
that  Court  in  that  suit^  or,  I  apprehend,  in  any  suit  The 
Court  had  before  it  a  certain  alleged  will,  purporting  to  de- 
vise certain  Irish  estates,  and  it  directed  an  issue  to  try  the 
validity  of  that  will.  The  issue  was  found  against  the  va- 
lidity of  the  will,  and  the  Court  then  decided  upon  the 
only  thing  upon  which  it  could  decide,  namely,  that^that  in- 
strument was  not  an  operative  devise  of  the  Irish  estates. 

It  is  true,  that,  in  arriving  at  that  ultimate  conclusion, 
the  Court  in  Irdamd  tried,  collaterally,  a  matter  which 
may  materially  affect>  for  aught  I  know,  the  decision 
that  a  jury  in  this  country  may  come  to  in  trying  the 
question  now  submitted  to  this  Court.  But,  independently 
of  the  general  observation,  that  the  Court  in  Ireland  had 
not^  and  could  not  exercise,  a  jurisdiction  over  the  English 
estates,  one  may  observe,  (it  is  not  probably  the  case  in  this 
particular  instance,  but  it  is  an  exemplification  of  the  in- 
convenience of  allowing  a  decision  of  this  kind  to  operate 
on  property  not  at  all  in  question  in  the  Irish  suit),  that 
there  has  been  an  instance — Lord  Trirfdeeftown's  case(a)  in 
Irda/nci  is  an  instance— in  which  a  will,  obtained  by  undue 
influence,  was  held  to  be  good  in  part  and  held  to  be  bad 
in  part;  it  was  held  to  be  bad  as  to  the  devise  obtained  in 

(a)  Lord  TrimUtUwnv.iy Alton,  1  Dow,  N.  a.85;  8.C,l  Bligh 
N.  a,  427. 
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1854.  favour  of  the  solicitor,  but  good  as  to  the  rest  of  the  wilL 
I  mention  that  as  an  instanoa  I  do  not  say  that  such  a 
case  exists  here;  but  it  is  quite  possible  that  questions  may 
arise  of  a  totally  different  character  with  respect  to  the 
English  estates  firom  those  that  arise  on  the  Irish  estates; 
and,  at  all  events,  whatever  question  there  might  be  be- 
^"**^'  hind  with  reference  to  one  particular  description  of  proper- 
ty, it  could  not  possibly  be  raised  in  any  shape  or  way  in 
the  discussion  of  the  matter  in  the  Court  in  Irelomd. 
They  never  could  exercise  any  jurisdiction  over  this  instru- 
ment as  affecting  the  EngUah  estates.  I  apprdiend  the 
Court  must  have  felt  that  difficulty,  because  I  believe  that 
the  course,  when  a  wUl  is  clearly  established  to  be  invalid, 
is,  that  the  heir  has  a  right  to  ask  to  have  the  instrument 
delivered  up,  as  a  doud  over  his  titla  There  has  been  no 
decree  of  the  Irish  Court  to  that  effect  (a);  and  there 
could  not  be,  because  this  is  a  will  affecting  to  devise  the 
whole  of  the  real  estates;  and  if  the  Court  were  once  in- 
formed that  there  were  estates  situated  in  another  country, 
over  which  it  had  no  jurisdiction,  the  Court  could  not  pro- 
ceed to  deal  with  the  instrument  further  than  it  has  dealt 
with  it,  very  properly,  namely  by  saying,  that,  as  regards 
all  the  estates  in  question  in  that  cause,  which  were  the 
Irish  estates,  the  will  was  invalid  (b). 

Mr.  Prior  has  cited  a  case,  which  is  the  authority  nearest 
to  tins  kind  of  question  which  could  be  cited,  namely,  the 
case  of  Bouchier  v.  Taylor,  which  related  to  proceedings 
in  the  Ecclesiastical  Courts  for  trying  who  were,  or  who  were 
not,  the  next  of  kin  in  a  suit  where  the  right  to  administer 

(a)  At  tl^e  conclusion  of  the  in  ^n^^nc^and  proved  here,  and 
judgment,  the  defendant's  coun-  that  the  Court  in  Ireland  had  no 
sel  attempted  to  account  for  the  jurisdiction  over  it. 
absence  of  such  a  direction,  by  (6)  The  Vice-Chancellor  sub- 
mentioning  the  circumstance,  sequently  referred  to  the  form  of 
that,  when  the  decree  was  made,  the  decree  in  Hippedey  v.  Homer ^ 
the  will  was  in  England,  lodged  Set.  Deer.  522. 
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iras  disputed.      There  the  EccleeiaBtical  Court  having  de-        1854 
termined  that  a  certain  set  of  parties  were  the  next  of  kin, 
the  House  of  Lords  held  that  that  decision  of  the  Ecclesi- 
astical Court  was  an  effectual  bar  to  any  inquiry  on  the  same 
point  before  another  Court,  namely,  the  Court  of  Chancery.  BossBoiiouoH 
That  only  followed  the  rule  that  I  conceive  to  have  been         — 
established,  as  I  have  already  said,  namely,  that  the  decision 
of  any  Court  of  competent  jurisdiction  is,  at  once,  a  bar  to 
any  suit  between  the  same  parties,  upon  the  same  subject 
matter.    The  Ecclesiastical  Court  has  fiill  and  complete 
jurisdiction  on  the  point  as  to  who  are,  and  who  are  not,  the 
next  of  kin.     It  is  iomiateiial  whether,  in  the  exercise  of 
that  jurisdiction,  they  arrive  at  a  particular  conclusion  in 
one  proceeding  or  another,  namely,  in  respect  of  letters  of 
administration  or  of  any  other  particular  point  which  may 
be  before  ihem    They  have  jurisdiction,  they  have  tried  the 
question,  and  having  pronounced  a  decision  upon  that  que&- 
tioQ,  the  consequence  is  that  the  question  never  can  again  be 
litigated.    But  here,  as  r^ards  the  proceedings  in  Ireland^ 
the  result  of  the  whole  case  is  this : — The  Court  in  Irelandy 
in  truth,  has  no  jurisdiction  of  itself  to  pronounce  upon  the 
validity  or  invalidity  of  a  will  without  the  intervention  of  a 
jury,  and  without  the  assistance  of  another  Couri  The  Court 
of  Chancery  in  England  and  the  Court  of  Chancery  in  Ire- 
land have  both  disclaimed  any  such  jurisdiction.     In  order 
to  obtain,  therefore,  the  assistance  of  another  Courts  it  sends 
to  that  other  Court  an  issue  to  be  tried  with  reference  to  the 
validity  or  invalidity  of  the  wiU,  which  is  to  assist  itself, 
when  the  issue  has  been  determined,  in  arriving  at  the 
decree  which  it  is  proper  for  the  Court  to  maka    But  what 
decree  (as  I  said  before)  is  the  Court  to  make?    It  is  to  be 
a  decree  relating  to  the  Irish  estates  alone,  and  the  validity 
of  this  devise,  which  operates  as  a  conveyance  of  them;  and 
the  thing  to  be  pleaded  in  bar,  if  anything  could  be  plead- 
ed, would  manifestly  not  be  this  decree.     It  does  not  touch 
the  question  in  this  cause,  being  directed  to  estates  in  Ire- 
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1854.        la/nd.    If  anything  could  be  pleaded  in  bar,  the  only  thing 

BoTBi  ^^^  could  be  pleaded  or  set  up  as  a  bar  would  be  the  yer- 
CoLOLouoH.    ^^  ^^  *'^®  J^^'   ^^  ^  ^^^  attempted  to  be  aigued  here,  and 

BoTss  ^  apprehend  would  not  be  effectively  argued,  (and  no  one 
HoBBBORouaH.  ^^  attempted  to  argue  it),  that  the  verdict  of  the  jury 

—  upon  this  issue,  although  adopted  by  the  Court  as  the 

foundation  for  its  decree  is  in  itself  a  thing  which  could 
be  set  up  in  bar  to  the  proceedings  in  this  Court  with  re- 
ference to  that  over  which  this  Courts  and  this  Court  alone, 
has  jurisdiction  as  contrasted  with  the  Irish  Court,  namely, 
the  validity  of  this  will  as  affecting  the  disposition  of  the 
EngUsh  estatea  If  one  supposes,  for  instance,  that^  in- 
stead of  being  one  will  there  had  been  two  wiUs  executed 
on  the  same  day,  under  the  same  circumstances,  with  the 
same  attesting  witnesses,  and  at  the  same  moment — ^the 
one  devising  the  Irish  estates  and  the  other  devising  the 
English  estates — one  sees  at  once  that  a  determination 
upon  the  one  instrument  could  not  affect  the  determination 
on  the  other.  It  might  be  very  good  evidence  possibly 
(upon  that  I  say  nothing)  when  they  came  to  a  trial  be- 
tween the  same  parties  upon  the  second  instrument^  but 
the  invalidity  of  the  one  instrument  having  heesa  deter- 
mined by  a  jury  in  Ireland  could  not  affect  the  right  of 
the  plaintiff  to  proceed  on  the  other  instrument  containing 
a  devise  of  the  EngUsh  estates.  And,  in  effect,  although 
contained  in  one  sheet  of  paper,  the  operation  of  the  sin- 
gle instrument  is  just  as  distinct  as  if  it  had  been  severed 
into  two  instnunents;  and  the  impossibility  of  the  Court 
in  Ireland  dealing  with  the  English  estates  is  just  as  great 
when  both  etates  are  comprised  in  one  instrument  as  it  would 
have  been  if  there  had  been  two  instruments,  in  which  case 
no  one  would  have  suppossd  that  the  instrument  affecting 
the  EngUsh  estates  could  have  been  submitted  to  the  Irish 
Court 

A  great  many  aiguments  were  pressed,  upon  the  ab- 
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8ardity  of  the  result  that  might  be  derived  firom  this  view.  1S54. 
I  wish  that  our  laws  were  in  such  a  state  of  perfection  that 
any  argument  of  inconvenience  would  at  once  be  a  reductio 
ad  absurdum.  There  are  many  cases  in  which  it  is  not  so. 
With  regard  to  this  very  matter  of  wills,  it  is  more  than 
a  hundred  years  since  Lord  Hard/wicke  said  he  trusted 
that  some  member  of  the  bar,  who  occupied  a  seat  in  *«»'»*"*• 
the  Legislature,  would  take  care  to  get  rid  of  the  extreme 
absurdity  of  its  being  possible  to  hold  that  a  testator  was 
ntteily  incapable  of  bequeathing  his  personal  estate,  and 
yet  that  he  was  perfectly  capable,  by  the  same  instrument 
and  at  the  same  time,  of  disposing  of  the  whole  of  his  real 
estata  It  is  a  matter  that  strikes  me  as  extremely  in- 
convenient,  but  it  is  the  state  of  the  law.  Many  other 
cases  may  be  mentioned;  for  instance,  the  case  of  eject- 
ment is  one  of  every-day  occurrenca  Ejectments  may  be 
tried  in  every  county  of  Englomd,  with  various  results; 
and  one  does  not  know  what  may  be  the  ultimate  ]*esult 
of  writs  of  error  to  the  Court  of  common  law  with  regard 
to  all  those  trials.  So  again  here,  if  the  heir  had  proceed- 
ed by  ejectment  instead  of  proceeding,  as  he  did,  by  biU — 
if  he  had  proceeded  by  ejectment  at  once  in  Ireland,  I 
apprehend  he  could  not  have  complained  of  the  absurdity 
or  the  inconvenience  of  the  result,  when  he  succeeded  there, 
of  having  to  tiy  the  question  over  again  by  an  ejectment 
in  this  countiy  for  the  land  as  to  which  he  here  sought  to 
recover.  The  inconveniences  in  all  these  cases  may  be  very 
great,  but  I  am  a&aid  that  they  are  inconveniences  which, 
as  long  as  there  are  two  separate  jurisdictions  in  England 
and  Irda/ad  with  regard  to  real  estate^  must  continue  to 
exist 

Another  way  of  viewing  it  is  this — ^the  C!ourt  having  held 
at  all  times  that  it  will  not  determine  the  question  of  the 
validity  or  invalidity  of  a  will  impeached  for  fraud,  except 
through  the  intervention  of  a  jury,  how  am  I  to  interpret 


BorsB 
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1854.        that  rule  of  the  Court  with  reference  to  a  will  affecting 
English  estates,  in  which  the  only  thing  that  is  presented 
to  my  mind  is^  that  there  has  been  the  detennination  of 
an  Irish  jury  upon  that  will?     I  apprehend,  that,  when 
V.  it  is  said  that  the  Court  will  not  try  the  validity  or  the 

—  *  invalidity  of  a  will  except  through  the  intervention  of  a 
Judgment,  j^^^y^  ^^^  means,  a  jury  competent  to  tiy  the  question 
with  reference  to  that  will,  and  an  Irish  jury  is  certainly 
not  competent  to  try  the  question  of  the  validity  of  a  will 
oi  English  estates;  and  if  the  rule  be  good,  that  the  con- 
science of  the  Court  must  be  satisfied  by  the  verdict  of  a 
jury,  it  must  be  by  the  verdict  of  a  jury  of  this  oonntiy, 
competent  to  try  the  question  that  will  be  so  submitted  to 
it,  and  not  by  the  verdict  of  an  Irish  jury,  or  of  any  other 
foreign  jury,  which  might  have  arrived  at  the  same  con- 
clusion upon  a  will  affecting  estates  or  property  situate  in 
the  foreign  country. 

It  seems  to  me,  therefore,  on  every  ground — ^upon  the 
ground  of  principle  as  well  as  upon  the  ground  that  the 
base  in  that  respect  was  not  overlooked  on  demurrer,  but 
really  stands  just  in  the  position  in  which  I  think  the  Court 
of  Appeal  must  have  viewed  it  on  demurrer — ^that  the  cir- 
cumstance of  there  having  been  a  previous  trial  with  re- 
ference to  the  Irish  estates,  as  to  the  validity  of  this  will, 
is  no  bar  at  all  to  the  present  suit 

The  other  argument — ^the  argument  of  the  inexpediency 
of  granting  an  issue  in  a  case  of  this  description — ia  one 
which  of  course  requires  much  more  consideration.  I  have 
had  the  opportunity  of  considering  it  a  good  deal  since  I  had 
the  advantage  of  Mr.  Swcmston's  argument;  and  I  do  not 
find  that  Mr.  Prior's  argument,  which  has  also  been  ex- 
tremely able,  has  displaced  the  view  I  felt  myself  bound  to 
come  to  on  that  point 
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I  think  it  is  quite  setUed  now,  that  the  heir  is  entitled         1854. 
as  of  right  to  an  issue;  because  the  case  cited  by  Mr.  Swan- 
ston,  of  Man  v.  Ricketts,  in  no  way  interferes  with  that 
principle,  the  heir  there  claiming  under  the  will,  and  only        botse 
attempting  to  invalidate,  for  particulars  reasons,  certain  de-  «^^- 

vises  contained  in  that  instrument    The  rule  is  not  so  as  to         

a  devisee,  and  theCJourt  may  say  to  a  devisee  "Your  case  is       "^vw^w- 

of  that  weak  character  that  the  Court  sees  at  once  it  is  only 

for  the  purpose  of  harassing  and  vexing  the  heir  that  your 

suit  has  been  instituted,  and  consequently  it  does  not  think 

fit  to  grant  you  an  issue,  or  to  put  the  heir  to  any  expense 

with  reference  to  the  assertion  of  his  righta" 

And  the  case  presented  here  is,  in  some  respects,  a  strong 
one  for  the  heir;  for  he  says,  "  I  have  had  to  try  this  right 
in  respect  of  a  question  affecting  estates  of  9000Z.  a  year, 
where  every  effort  was  made  by  the  parties  who  now  seek 
to  try  the  validity  of  the  vrill  with  regard  to  the  English 
estates.  Having  tried  that  right,  the  Plaintiff  has  had 
every  advantage.  She  has  moved  for  a  new  trial,  and  a 
new  trial  has  been  refused;  and  the  only  evidence  produced 
on  the  present  occasion  is  simply  the  evidence  of  one  of  the 
attesting  witnesses  to  the  will" 

Now,  firsts  I  think  I  am  entitled  to  consider,  in  regard 
to  the  question  of  the  expediency  of  granting  this  issue,  a 
ciicamstance  which  I  was  not  entitled  to  consider  at  all 
with  regard  to  the  question  whether  or  not  the  previous 
suit  was  a  bar  in  law  to  the  present  demand,  viz.  the  cir- 
cumstance that  the  decision  of  the  Court  in  Irdcmd  is 
under  appeal.  Certainly  this  lady,  who  is  now  seeking  to 
try  the  question  in  England,  has  in  no  way  submitted  to 
the  decision  in  Irdcmd.  I  think  there  would  be  a  strong 
case  for  saying  "You  shall  not  tiy  in  EnglaTid  a  question 
80  analogous,  to  say  the  least,  to  t^at  which  you  h^ve  tried 
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1854.        in  Irdcmd  and  have  submitted  to."    She  has  not  done  so. 
She  has  presented  an  appeal  from  that  decision. 


It  is,  however,  said,  that  she  has  greatly  delayed  that 
appeal,  and  that  she  wishes  to  have  an  indirect  advantage 
in  trying  this  question  to  affect  that  appeal  I  do  not  say 
'**^''****^*  that  it  would  be  any  ground  for  granting  an  issue  that  a 
party  might  have  such  an  advantage,  but  I  am  by  no  means 
clear  that  it  is  so  undue  an  advantage  that  this  Covart  will 
feel  justified  in  refusing  an  issue,  because  possibly  circum- 
stances which  she  may  have  to  adduce,  and  possibly  the 
different  view  which  an  English  jury  may  take  of  this  matr 
ter  from  an  Irish  jury,  may  avail  the  plaintiff  indirectly  in 
another  suit  What  I  simply  wish  to  observe  is^  that  I  think 
that  is  no  bar  to  her  application,  although  it  may  be  one 
of  her  motives — and  I  cannot  shut  my  eyes  to  the  £act  of 
its  being  a  probable  motive — ^for  her  wishing  to  have  the 
case  tried  again.  I  do  not  think  that  that  wish  or  inten- 
tion is  one  that  should  at  all  operate  either  to  prevent 
my  having  the  case  tried  or  to  postpone  the  trial. 

With  r^ard  to  any  alleged  delay,  the  House  of  Lords 
has  its  rules,  which  prevent  any  delay  they  may  think  im- 
proper; and  I  must  assume  that  the  House  of  Lords  will 
exercise  its  jurisdiction  in  that  respect  so  as  to  force  the 
party  to  bring  on  the  case  at  the  time  when  it  ought 
to  be  brought  on.  If  any  improper  delay  takes  places 
the  House  of  Lords  will  know  how  to  deal  with  it^  and 
they  will  proceed  with  that  appeal  as  they  think  fit  The 
only  case  I  have  before  me  is  this — ^that  I  have  a  judg- 
ment, certainly  not  acquiesced  in ;  and  it  would  have  been 
most  improper,  as  it  seems  to  me, .  for  these  parties  to  have 
gone  into  evidence  before  me  to  shew  that  the  Irish  ver- 
dict was  an  improper  ona  I  think  it  would  have  been 
quite  impossible  for  me  to  have  tried  over  again  the  ques- 
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tian  of  new  trial  upon  this  Irish  verdict,  which  is  before 

a  competent  Crourt  for  its  decision,  and  which  is  now  wait-  boybb 

ing  the  decision  of  the  House  of  Lords.     I  could  not  have  cqi^uoh. 

tried  that  case,  and  all  that  it  results  in   is   this — ^that^  Botsb 

there  having  been  such  a  verdict,  and  the  result  having  „       *• 

been  against  the  present  Plaintiff  as  the  case  now  stands,  

die,  80  fer  from  acquiescing  in  it>  has  continued  to  dis-  ^'^Hn'^^^ 
pate  it 

Again,  to  revert  for  a  moment  to  the  first  proposition, 
namely  the  right  which  I  conceive  a  party  must  have,  be- 
fore he  is  concluded  upon  the  point  of  the  validity  of  the 
will,  to  have  it  submitted  to  a  jury  of  the  country  where 
the  lands  are  situate,  in  respect  of  which  the  validity  of  the 
will  is  to  be  tested.  Suppose  the  case  had  been  the  other 
way;  suppose  the  verdict  in  Irdcmd  had  established  the 
will  against  the  heir,  and  the  heir  were  now  the  party  in- 
sisting upon  an  issue,  I  could  hot  possibly  refuse  it  He 
would  have  it  as  a  clear  matter  of  right;  and  it  would  be 
no  answer  to  the  heir  claiming  the  English  lands  to  say, 
"  You  have  had  your  right  to  Irish  lands  tried  by  an  Irish 
jnry  and  found  against  you.^'  And  if  that  be  so  as  to  the 
heir,  then,  although  it  is  perfectly  true  that  the  devisee  can- 
not claim,  as  of  rights  an  issue,  yet  I  think  it  would  be  ex- 
tremely hard  to  hold,  that  the  circumstance  of  the  verdict 
having  been  found  against  the  will  is  in  itself  so  strong, 
as  to  prevent  my  directing  now,  upon  the  application  of  the 
devisee,  the  issue  which  I  should  be  obliged,  ex  necessitate, 
to  concede  to  the  heir. 

There  are  drcumstances  of  hardship  also  suggested  with 
reference  to  the  present  position  of  the  case,  namely  that 
one  witness,  who  has  been  examined  in  Ireland,  and  whose 
cross-examination  is  supposed  to  have  been  very  effective 
in  support  of  the  heir's  case,  is  now  deceased.  If  that  could 
be  attributed  to  any  defiskult  on  the  part  of  the  Plaintiff, 
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if  she  could  be  suppoeed  really  to  have  been  guilty  of  any 

laches  with  reference  to  bringing  her  case  before  this  Court, 

CoLCLouoH.    ^  should  have  thought  it  an  argument  of  great  wdght; 

BoTSB        ^^^  s^®  appears  to  have  filed  this  bill  with  all  sufficient 

_       *•  speed.     The  case  in  Irdcmd  does  not  seem  to  have  been 

ROSSBOBODOH.      ^ 


Judgment. 


determined  (I  have  not  the  exact  date  of  the  decree)  until 
1853. 

Mr.  Cairns, — It  was  not  settled  till  July,  and  our  biU 
was  filed  in  August 

The  Vice-Chakckllor. — ^All  the  delay  that  has  taken 
place  since  has  been  owing  to  the  proceedings  of  the  De- 
fendant; not  that  I  impute  any  blame  to  the  Defendant^ 
because  I  think  the  case  was  a  veiy  important  one^  and 
one  which  it  was  natural  that  he  should  wish  to  have 
ndsed  in  every  form  that  he  thought  would  save  him 
further  delay  and  expense;  but  he  is  not  in  a  position  to 
tell  me,  a  year  after  the  hearing  of  this  cause  on  demurrer, 
when,  if  he  had  submitted  to  the  bill,  the  issue  would  have 
been  tried  at  the  last  Summer  Assizes,  that  now  the  unfor- 
tunate circumstance  of  the  death  of  a  witness  ought  to 
weigh  with  me  to  prevent  my  putting  the  case  in  a  oouise 
of  trial,  if  I  do  not  feel  that  the  other  grounds  are  sufficient 
to  prevent  it  The  same  may  be  said  with  regard  to  the 
illness  of  the  other  witness.  Whether  or  not  (and  I  pro- 
nounce no  opinion  upon  that)  the  testimony  giv^i  in  Ire- 
land in  the  trial  between  the  same  parties,  and  with  the 
same  subject-matter  in  the  trial,  namely  the  validity  or  in- 
validity of  this  paper  writing,  can,  when  the  witness  is  de- 
ceased, be  given  in  evidence  on  a  new  trial,  may  also  be  a 
question  to  be  considered.  I  will  assume,  for  the  present 
purpose,  that  it  could  not  be.  But  I  do  not  feel,  imder 
the  drcimistances — ^the  de&ult  not  having  been  in  any 
way  on  the  part  of  the  Plaintiff  or  attributable  to  her— 
that  I  could  say  that  that  is  a  reason  for  refusing  her  the 
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imie,  if  I  find  no  other  ground  for  coming  to  that  con-         1864. 
dusion.  BoTSE 

I  have  purposely  abstained  from  referring  to  the  numer-    Ck)LOLouQH. 
ous  authorities  dted,  with  the  exception  of  Bouchier  v.  ™ 

Taylor,  for  this  reason:— The  cases  dted  to  prove  that  the  RoaaBOEouoH. 
Irish  decree  was  a  bar  to  this  suit,  are  all  of  them  con-  Judgmeiu, 
dstent  with  what  I  stated  at  the  commencement^  viz.  that, 
in  order  to  be  a  bar,  the  decision  must  be  a  decision  of  a 
Court  of  competent  jiuisdiction  upon  the  same  subject- 
matter  between  the  same  parties.  With  regard  to  the 
question  of  discretion,  none  of  the  cases,  I  think,  apply.  I 
will  take  the  strongest^  as  it  appears  to  me,  namely  the 
case  of  Lord  BreadaZbcme  v.  Lord  Chcmdoa,  in  which 
Lord  CottenhaTn  said,  that  the  party  Defendant  might  have 
raised  the  point  in  Scotland,  and  did  not  raise  it;  and,  there- 
fore^ he  was  not  now  entitled  to  ask  for  a  trial  Mr.  Prior 
says>  "  A  fortiori,  he  is  not  entitled  where  the  point  has 
been  decided/'  I  think  the  answer  to  that  is  the  same  as 
the  answer  to  the  question  of  the  decision  being  a  decision 
in  bar.  The  party  had  not  the  opportimity  of  raising  the 
case.  This  party  could  not  have  tried,  if  she  had  been  ever 
so  minded,  in  the  Irish  cause,  any  question  upon  these 
ETigliah  estates:  it  was  a  thing  utterly  impossible.  There- 
fore, there  never  was  any  opportunity  of  tiying  this  ques- 
tion; and,  under  these  circumstances,  it  seems  to  me  that 
the  ordinary  course  must  here  be  followed,  of  granting  to 
the  Plaintifib  that  which  they  ask,  namely  an  issue  devisa- 
vit  vel  non  upon  the  will  of  the  6th  of  August^  1842.  If 
the  Defendants  require  it^  there  must  be  a  second  issue  de- 
visavit  vel  non  with  regard  to  the  instrument  of  the  5th 
of  August^  1842;  otherwise^  there  will  only  be  an  issue  on 
the  instrument  of  the  6th  of  August,  1842. 
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1854.^  The  heir-at-law  declining  to  ask  for  an  issue  as  to  the 

instrument  of  the  5th  of  August,  the  Court  directed  that 
circumstance  to  be  mentioned  in  the  decree. 

BOTSB 

V.  Application  was  made  for  the  costs  of  the  heir,  who,  it 

'  was  contended,  was  entitled  to  his  costs  at  each  stage  of 

Judgment,  ^j^e  proceedings ;  but  the  Court  held,  that  the  settled  course 
was  for  the  heir  to  apply  for  his  costs  on  further  direc- 
tions and  not  from  stage  to  stage. 


Some  discussion  having  then  arisen  as  to  the  admissibili- 
ty of  the  affidavit  filed  after  the  time  for  the  admission  of 
evidence  had  closed,  the  Court  expressed  an  opinion,  that 
although,  in  strict  form,  nothing  could  be  done  without 
leave,  after  the  period  for  closing  the  evidence,  so  that^  in 
strictness,  the  drawing  up  of  the  order  would  be  stayed 
until  an  application  for  such  leave  had  been  made;  yet, 
having  regard  to  the  date  of  the  events  the  subject-mat- 
ter of  the  affidavit^  and  to  the  circumstance  that  those 
events  could  not  have  been  deposed  to  before,  the  Court 
could  take  upon  itself  at  the  hearing,  and  without  a  special 
application,  to  give  the  permission. 

It  appearing,  however,  that  the  affidavit  contained  other 
matter,  which,  the  Plainti&  insisted,  required  an  answer, 
it  was  ordered,  with  the  consent  of  the  Plaintifib,  that  the 
Defendants  should  be  at  liberty  to  substitute  another  affida- 
vit, simply  stating  the  death  of  one  witness  and  the  illness 
of  the  other.    The  decree  to  be  dated  accordingly. 
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1854. 


INOOEPORATED  CHURCH  BUILDING  SOCIETY 
V.  COLES. 


Nov.  Sth  <fc 


IHE  testator,  by  his  will,  made  in  February,  1838,  de-  Cofutruetfon 
vised  to  trustees,  of  whom  his  wife  Lucy  (who  afterwards  ^f^Q^^^' 
married  the  Defendant  Coles,)  was  the  survivor,  and  their  Mortmain— 
heii8>  two  freehold  houses  in  Silwood  Place,  Brighton,  c.  96—Stcu.  9 
upon  trust,  to  sell  and  invest  the  purchase-money  in  Go-     *^'   '^'     ' 
vemment  securities,  and  to  pay  the  dividends  half-yearly  A^^®^"*^  ^^  , 
to  his  wife  during  her  life,  and  at  her  death  to  make  over  to  be  sold,  and 
aDd  transfer  the  principal  sum  so  invested  to  the  '  treasurer  appliedlirfup- 
for  the  time  being  of  the  incorporated  society  for  promot-  JJeTev^raf 
ing  the  enlargement,  building,  and  repairing  of  churches  objects  of  the 

J,-,-  ,.-  _  -  -  Stat.  43  Geo.  3, 

and  chapels,    to  be  applied  to  the  uses  and  purposes  of  o.  los,  cannot 
that  society,  for  the  payment  of  which   said   legacy  the  unde?thlt**^ 
treasurer's  receipt  for  the  same  should  be  a  sufficient  dis-  ^S*'  "*^  ",^ 

^  void  under  tbe 

charge.  stat.  9  Geo.  2, 

c.  3d. 

The  testator  lived  more  than  three  calendar  months  after  latere  intend- 

he  had  executed  his  will,  and  died  leaving  two  only  sisters,  gift,  tobepro- 

Harriett,  the  wife  of  the  Defendant  Caton,  and  Elizabeth,  ^^t!iSQ^3, 

his  co-heiresses  at  law.    Elizabeth  died,  leaving  the  Defend-  ?•  \?^'  ehould 

be  for  one 

ant  Wuaon  her  heir-alrlaw.  church,  cha- 

pel, or  other 
building  men- 

The  Plamtiffii  filed  their  bill  against  Coles  and  Liucy  his  ^^"^^^^^'^ 
wife,  Caton  and  Harriett  his  wife,  and  Wilson,  insisting  a  vague  and 

general  gift,  to 
be  applied  to 
the  enlargement,  building,  or  repairing  of  churches  or  chapels  generally. 

The  power  by  the  stat  43  Geo.  3,  c.  108,  given  to  a  testator  to  pass  "all  such  his  estate, 
interest,  or  property'*  in  lands,  as  in  the  Act  mentioned,  must  be  exercised  without  reserve, 
•a  is  provided  in  similar  cases  by  the  stat  9  Geo.  2,  c.  36. 

Testator,  by  a  wiU  executed  three  calendar  months  before  his  death,  devised  two  houses 
in  Brighton  to  trustees,  upon  trust  to  sell  and  invest  the  purchase-money,  and  to  pay  the 
^videods  to  one  for  life;  and,  at  her  death,  to  make  over  and  transfer  the  principal  to  the 
"treasurer  for  the  time  being  of  the  incorporated  society  for  promoting  the  enlargement, 
bnilding,  and  repairing  of  chiu-ches  and  chapels,**  to  be  applied  to  the  uses  and  purposes  of 
that  society: — HM,  that  such  a  gift  was  not  within  the  scope  of  the  stat.  48  Geo.  8,  c.  108, 
and  could  not,  under  that  Act,  be  sustained,  either  in  its  entirety,  or  as  a  gift  of  the  pro- 
ceeds of  the  sale  to  the  extent  of  5002.,  but  was  void  under  the  stat.  9  Geo.  2,  e.  86. 


VOLL 


K.J. 


Church 
Bdildino 

SOCIETT 
'  V. 

Coles. 
StaiemetU, 
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1864.  *^*  ^^  trusts  for  the  benefit  of  the  Plaintiflfe  were  not  void 
Incobporatbd  ^^  virtue  of  the  Act  9  Geo.  2,  c.  36,  but  were  valid;  and  in 
particular,  that,  by  virtue  of  the  Act  43  Geo.  3,  a  108,  the 
testator  was  authorised  to  devise  the  houses  and  premises  in 
the  manner  mentioned,  and  the  Plaintiff  to  receive  the  be- 
nefit of  the  same ;  and  that,  i^  in  consequence  of  the  form  of 
the  said  devise  and  of  the  trusts  thereof,  the  gift  for  the  bene- 
fit of  the  Plaintiflfe  was  to  be  considered  as  a  gift  of  goods 
and  chattels,  and  not  of  lands  and  tenements,  yet  the 
Plaintiffs  were  entitled  to  the  benefit  thereof  to  the  value 
of  5002.  at  the  leajst;  and  praying,  that  the  rights  of  all 
parties  under  the  devise  might  be  declared,  and  the  trusts 
carried  into  effect;  that  the  houses  might  be  sold,  and  the 
piuxjhase-money  invested  and  secured  for  the  benefit  of  the 
parties  interested. 


The  bill  prayed  relief  against  the  Defendant  Coles  and 
Lucy  his  wife,  in  consequence  of  the  property  remaining 
unsold  and  otherwise;  but,  at  the  hearing  of  the  cause, 
and  previously  to  the  commencement  of  the  argument,  the 
Plaintiffij  consented  to  waive  such  relief,  and  it  was  arranged, 
that,  during  the  life  of  the  Defendant  Lucy^  the  Plaintiffs 
should  not  insist  on  a  sale  of  the  premises. 


Argument.  Mr.  Rolt,  Q.  C,  and  Mr.  Kenyan  for  the  Plaintiflfe. — ^The 
devise  to  the  Plaintiffs  is  protected  by  the  statute  43  Geo. 
3,  C.108;  and  the  Plaintifis  are  entitled,  to  the  full  extent  of 
the  property. 


The  Act  43  Geo.  3,  c.  108,  enables  testators  to  devise, 
and  bodies  corporate,  as  well  as  individuals,  to  hold  land 
to  the  extent  of  five  acres  for  the  ecclesiastical  purposes 
there  mentioned.  And  the  Plaintif&,  who  were  incorpor- 
ated by  the  Act  9  Geo.  4,  c.  42,  have  no  power,  either 
under  that  Act  or  otherwise,  to  apply,  nor  do  they  in  fact 
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apply,  any  portion  of  their  funds  to  any  object^  or  for  any  1854. 

purpose,  other  than  those  mentioned  in  the  Act  43  Qeo.  3,  i^corpobated 

a  108.    Had  this,  therefore,  been  a  devise  of  the  land  Bin^^ 

itselt  it  would  clearly  have  been  protected  by  the  Act  43  Sooibtt 

Geo.  3,  c.  108.  Colm. 


And  the  circumstance  that  this  is  a  devise,  not  of  the 
land  itself  but  of  the  proceeds  of  the  sale  of  land,  is  inmia- 
terial;  for  the  question  of  conversion  is  confined  to  the 
Plamti&  and  the  tenant  for  life,  who  has  agreed  with  the 
Plaintifis  that  no  conversion  shall  take  place. 


Arjfument, 


The  circumstance,  that  this  is  a  devise  of  houses^  is  also 
immaterial,  the  Act  43  Qeo.  3,  c  108,  expressly  extending 
to  "tenements"'  as  well  as  ''landa" 

[The  Vicb-Chancellor  observed,  that,  if  this  argument 
were  correct,  a  person  by  giving  lands  not  exceeding  five 
acres,  near  the  Custom-house  or  Bdgrave-equare,  might  in 
effect  give  property  to  the  value  of  400,000?.  or  500,000?.] 

That  consequence,  even  supposing  it  to  be  an  evil,  cannot 
prevail  against  the  clear  language  of  the  L^slature,  who 
must  have  been  aware,  that,  even  at  the  date  of  the  Act, 
the  existence  of  mines  under  the  land,  or  of  houses  upon 
it,  would  make  an  immense  difference  in  its  value. 

The  only  judicial  interpretations  which  the  Act  43  Geo. 
3,  c.  108,  has  received,  are  those  in  The  Church  Building 
Society  v.  Barlow  (a)  and  Dixon  v.  Butler  (6),  neither  of 
which  cases  conflicts  with  this  interpretation. 

Mr.  Rogers,  for  the  Defendants  Coles  and  Lucy  his  wife, 
upon  the  terms  arranged  with  the  Plaintifiis  as  mentioned 
above,  abstained  from  taking  part  in  the  argument. 


(a)3DeG.,Mac.&G.  120. 


(b)  3  Y.  &  C.  677. 


l2 
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1864.  Mr.  Smythe  for  the  Defendants  Caton  and  Harriett  his 

iKooHPORATED  '^^'C ;  and 
Church 
Building 

Society  Mr.  HedcUam,  Q.  C,  and  Mr.  PovmaU  for  the  Defend- 

ff 
CJoLEs.       ant  FiZ^OTi. 

The  devise  to  the  Plaintifib  is  void  under  the  Act  9  Geo. 
2,  c,  36. 

The  Plaintiffs  have  no  power  to  hold  an  inch  of  land. 
The  have  no  such  power  under  their  Act  of  incorporation. 
Upon  this,  The  Church  Building  Society  v.  Barlow  is  ex- 
press. They  have  no  such  power  under  the  Act  43  Geo.  3, 
c  108.  The  object  of  that  Act  was  to  enable  persons  in- 
terested in  the  welfare  of  certain  specific  localities,  to  confer 
benefactions  upon  those  specific  localities  It  formed  no 
part  of  the  object  of  the  Act,  to  enable  persons  to  confer 
such  benefactions  generally,  and  without  regard  to  locality. 
The  words  of  the  Act  are  "  any  church  or  chapel,"  not 
"  churches  or  chapels"  generally.  And  it  is  clear  that  the 
Act  intended  the  land,  which  it  empowered  persons  to  give, 
to  be  given  and  enjoyed  in  specie.  The  1st  section,  con- 
strued as  it  must  be  construed,  reddendo  singula  singulis, 
enables  donors  to  give,  and  donees  to  hold  land  for  "  erect- 
ing" the  "  church,  chapel,"  or  other  building  mentioned  in 
the  Act,  or  for  "providing"  "the  churchyard  or  glebe ;"  a 
devise,  therefore,  to  the  plaintiflfe,  of  five  acres  of  land, 
would  have  been  void  under  the  statute  of  mortmain,  9  Gea 
2,  c.  36.  And  if  a  devise  of  land  would  have  been  void,  a 
devise  like  the  present,  of  the  proceeds  to  arise  from  the  sale 
of  land,  is  void  also. 

And,  independently  of  these  grounds,  the  testator,  in  this 
case,  has  not  given  the  Plaintiflfe  all,  but  only  a  part,  of  his 
interest,  whereas  the  enabling  clause  in  the  Act  43  Geo.  3, 
c.  108,  says,  "  all  such  his  estate,  interest,  or  property  in  such 
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lands  \*  and  the  words^  as  well  as  the  policy,  of  the  so-called 
statute  of  mortmain,  9  Geo.  2,  c.  36,  s.  1,  forbid  any  limitation 
for  the  benefit  of  the  donor  or  any  person  claiming  un- 
der him. 

Moreover,  the  objects  to  which  the  PlaintifiEs  may  apply 
the  property  of  the  society  extend  beyond  those  rendered 
lawful  by  the  43  Geo.  3,  a  138.  The  Flaintifib  may  augment 
glebe  to  any  extent;  whereas  the  43  Geo.  3,  c.  108,  &  3,  pro- 
vides that  no  glebe  containing  upwards  of  fifty  acres  shall,  by 
virtue  of  that  Act^  be  augihented  with  more  than  one  acre. 
The  Plaintifi&  may  act  without  reference  to  the  patron; 
whereas  the  43  Geo.  3,  c.  108,  requires  the  application  of 
the  property,  the  subject  of  that  Act,  to  be  (in  the  absence 
of  direction  on  the  part  of  the  donor)  subject  to  the  direc- 
tion of  the  "  patron  and  ordinary." 

Mr.  RoU,  Q.  C,  in  reply. — It  is  not  true  that  the  object  of 
the  Act  43  Geo.  3,  a  108,  was  to  restrict  every  benefaction  to 
one  particular  locality.  The  Act  imposes  but  one  restriction, 
viz.  the  will  of  the  benefactor,  by  which  alone,  under  sect  2, 
the  application  of  the  property  is  to  be  regulated.  Besides, 
the  restriction  contended  for  would  extend  to  the  "  goods 
and  chattels "  mentioned  in  the  Act^  as  well  as  to  landa 
The  real  object  of  the  Legislature,  in  passing  the  Act  43 
Geo.  3,  a  108,  was  to  relax  pro  tanto  (L  a  to  the  extent  of 
five  acres  in  land  and  600Z.  in  personalty),  and  wholly  irre- 
spective of  specific  localities,  the  restrictions  imposed  on 
charitable  donations  by  the  Act  9  Geo.  2,  c.  36  ,which  were 
found  too  narrow. 

The  clause  in  sect  1,  construed,  as  the  Defendants  con- 
tend it  must  be  construed,  reddendo  singula  singulis,  would 
make  the  Legislature  enact,  that  land  may  be  given  for 
"  erecting "  "  a  churchyard  or  glebe,"  and  would  result  in 
other  absurdities.  Construed  as  it  must  be  in  order  to 
make  sense,  that  clause  enacts,  that  it  shall  be  lawful  to 
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1854.        give  land  "  for  or  towards  rebuilding,  repairing,  or  purchas- 

1»oobporItw)  "^K"  *'*''^y  chiircli,  chapel,*'  or  other  building  mentioned  in 
the  Act,  which  cannot  be  done  if  the  land  is  to  be  given 
and  enjoyed  in  specie:  a  circumstance  which  is  overlooked 
in  the  argument,  that  the  testator,  by  giving  the  Plain- 
tifis  not  all,  but  only  a  part  of  his  interest,  has  lost  the 
protection  of  that  Act 


Chuboh 

fiUlLDINQ 

SocnBTT 

v.. 
Coles. 

ArffuinerU, 


The  reason  of  the  provision  in  the  Act  9  Geo.  3,  c.  36, 
that  no  charitable  gift  of  land  should  contain  a  limitation 
for  the  benefit  (a)  of  the  donor  or  those  claiming  under 
him,  was  plainly  that  such  a  limitation  might  rend^  a  gift 
inter  vivos  in  effect  a  will,  thereby  defeating  a  main  ob- 
ject of  that  Act,  which  was  to  render  absolutely  void  every 
devise  of  land  for  any  charitable  piu^se.  But  once  allow 
such  a  devise,  and  that  reason  ceases  to  have  force.  And 
such  a  devise  is  expressly  allowed  by  the  Act  48  Geo.  3, 
c.  108. 

Judgment  reserved. 


Dtcbth,         Vice-Chancellor  Sir  W.  Page  Wood,  after  reading 
Judgment,      *^®  bequest  in  favour  of  the  Plaintiffs^  delivered  judgm^t 
as  follows: — 

The  sole  question  raised  in  this  suit  is,  whether  the  be- 
quest in  favour  of  the  "  Incorporated  Society  for  Promoting 
the  Enlargement^  Building,  and  Bepairing  of  Churches  aad 
Chapels "  can  be  maintained  under  the  authority  of  the 
Act  of  the  48  Geo.  3,  intitled  ''  An  Act  to  promote  the 
building,  repairing,  or  otherwise  providing  of  Churches  and 


(a)  See  Doe  d.  Orahamy,  San^ 
kins,  2  Q.  R  Bep.  212,  where  it 
was  held  by  PcUtesan,  J.,  that  a 
"benefit"  within  the stat  9  Geo* 


2,  a  36;  ''means  something  giv- 
en oollusivelj,  and  making  the 
deed  inconsistent  with  that  which 
it  profeBses  to  be." 
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Chapels,  and  Houses  for  the  Besidence  of  Ministers,  and        1854. 
the  providing  of  Churchyards  and  Glebes;"  it  being  clear,  Ikoobporatkd 
of  course,  that,  if  not  so  maintained,  a  gift  of  this  description 
would  be  void  under  the  Statutes  of  Mortmain. 


It  is  alleged,  and  I  wiU  assume,  that  this  society  applies 
the  whole  of  its  fimds  towards  these  purposes  of  building 
and  repairing  churches  and  chapels,  and,  that  being  so,  it 
is  aigued  that  the  Act  43  Qeo.  3,  a  108,  aids  the  intention 
of  the  testator;  and  this  devise  of  land  upon  trust  to  sell 
and  to  hand  over  the  proceeds  to  trustees,  who  will  hold 
it  upon  trust  to  build  or  repair  churches  or  chapels,  can  be 
maintained  under  the  provisions  of  the  Act 

The  first  question  is,  whether  a  devise  of  houses  or  land 
to  be  sold,  and  the  proceeds  applied  in  furtherance  of  the 
several  objects  of  the  statute  43  Geo.  3,  c.  108,  would  be 
a  good  devise  within  that  statute;  and  I  confess,  notwith- 
standing some  difficulty  on  the  wording  of  the  statute,  I 
think  that  such  a  devise  could  not  be  supported. 

The  object  of  this  Act  was  to  sanction  one  of  two  al- 
ternative modes  of  promoting  the  building  of  churches  or 
chapels,  namely,  either  by  devising  five  acres  of  land  for 
that  purpose,  or  by  giving  goods  or  chattels  to  the  amount 
of  500{.  in  value. 


Church 

buildino 

SoGinrT 

COLIS 

JvdgmeHi, 


The  words  which  were  relied  on  as  seeming  to  render  it 
possible  to  give  land  upon  trust  to  sell  and  apply  the  pro- 
ceeds, are  these:  ''for  and  towards  the  erecting,  rebuild- 
ing, repairing,  purchasing,  or  providing  any  church  or 
chapd,  or  any  mansion  house  for  the  residence  of  any 
minister  of  the  said  united  church,  officiating  or  to  officiate 
in  any  such  church  or  chapel,  or  of  any  outbuildings, 
offices,  churchyard,  or  glebe  for  the  same  respectively." 

No  doubt,  the  word  "  purchasing,"  occurring  as  it  does  in 
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1854.        that  provifiion,   creates  some  difficulty  as  to  whether  it 

iKooBFORATED  flight  iiot  be  luiderstood  that  any  sort  of  devise,  by  which 

Bnl^^      land  not  exceeding  five  acres  in  extent  was  devoted  to  the 

Society       purposes  of  the  Act^  even  in  cases  where  this  could  only 

C0LS8.       be  done  by  selling  the  land  and  applying  the  proceeds  of 

Judgment.      ®^^^  ^^>  would  be  within  the  purposes  of  the  Act 

Then  it  is  further  enacted,  in  reference  to  the  subject- 
matter  of  the  gift,  that  it  is  to  be  applied  for  the  purposes 
I  have  mentioned,  "  according  to  the  will  of  the  said  bene- 
factor, in  and  by  such  deed  enrolled,  or  by  such  will  and 
testament,  executed  as  aforesaid,  expressed;  the  consent 
and  approbation  of  the  ordinary  being  first  obtained"  And 
no  doubt  it  may  be  argued,  that  one  of  the  modes  of  appli- 
cation would  be  by  a  sale  of  the  property,  and  the  devotion 
of  the  proceeds  to  the  purposes  of  the  Act 

But  looking  through  the  whole  of  the  statute,  I  think 
that  the  object  must  be  to  authorise  a  gift,  either  of  a  cer- 
tain quantity  of  land,  or  a  certain  amount  in  value  of 
money  or  goods,  and  not  to  allow  of  a  species  of  gift 
by  which  five  acres  of  land  should  be  given  upon  tru£rt  to 
sell,  and  to  apply  the  proceeds,  whatever  might  be  their 
value,  to  the  purposes  of  the  Act 

By  the  1st  section  of  the  statute,  it  is  enacted,  that 
"  such  person  and  persons,  bodies  politic  and  corporate,  and 
their  heirs  and  successors  respectively,  shall  have  full  capa- 
city and  ability  to  purchase,  receive,  take,  hold,  and  enjoy, 
for  the  purposes  aforesaid,  as  well  from  such  persons  as 
shall  be  so  charitably  disposed  to  give  the  same,  as  from 
all  other  persons  as  shall  be  willing  to  sell  or  alien  to 
such  person  or  persons,  bodies  politic  or  corporate,  any 
lands  or  tenements,  goods  or  chattels,  without  any  license 
or  writ  of  ad  quod  damnum,  the  statute  of  mortmain,  or 
any  other  statute  or  law  to  the  contrary  notwithstanding/' 
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No  provision  is  here  made  for  anything  like  what  the 
Plaintiffi  contend  may  be  dona  Power  is  given  to  receive 
lands,  notwithstanding  the  Statute  of  Mortmain.  But,  al- 
though there  is  no  doubt  that  the  Statute  of  Mortmain 
applies  as  well  to  the  proceeds  of  land  as  to  land  itself, 
nothing  is  here  said  which  gives  power  to  receive  the  pro- 
ceeds of  land. 
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The  next  section  enacts,  that  no  more  than  one  such 
gift  or  devise  shall  be  made  by  any  one  person;  "and 
that,  if  any  such  gift  or  devise  as  aforesaid  shall  happen  to 
exceed  five  acres  in  lands  or  tenements,  or  the  value  of 
500{.  in  goods  and  chattels,  every  such  gift  or  devise  shall 
be  good  and  valid  to  the  extent  aforesaid."  And  then  the 
Lord  Chancellor  has  powers  to  make  orders  for  reducing  an 
excessive  gift  and  for  allotting  such  specific  five  acres> 
and,  if  occasion  require,  such  specific  goods  and  chattels 
as  in  his  judgment  should  be  most  convenient — ^provisions 
which  seem  to  me  to  point,  though  not  of  absolute  necessity, 
for  there  is  a  possible  construction  in  another  sense,  to  a  gift 
of  five  acres  of  land,  or  of  a  certain  amount  of  goods  and 
chattels. 


But  then,  fix)m  the  reason  of  the  thing,  is  it  not  neces- 
sary that  the  construction  of  the  Act  should  be  so  confined 
It  cannot  be  reasonable  to  suppose  that  the  Legislature  in- 
tended that  a  man  might  give  goods  to  a  certain  amount 
only,  but  might  give  the  proceeds  of  the  sale  of  five  acres 
of  land  in  any  part  of  the  kingdom,  it  being  patent^  that, 
even  at  the  date  of  the  Act,  there  were  places  where  land 
was  worth  far  more  than  the  amount  of  goods  allowed  to  be 
given.  It  could  not  be  intended  that  five  acres  of  land 
might  be  thus  appropriated,  although  the  whole  might 
be  covered  with  houses,  and  produce,  if  sold,  ten  or  a 
hundred  times  as  much  money  as  is  specified  in  the  Act 
as  the  limit  of  the  value  of  goods  which  may  be  devoted  to 
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1854.  the  purposes  of  the  Act  That  seems  so  monstrous,  that^ 
Incorporated  construing  this  Act,  as  I  am  bound  to  construe  every  instru- 
ment, with  reference  to  all  the  surrounding  circumstances 
at  the  time  of  its  passing,  I  cannot  doubt  that,  to  arrive  at  tlie 
true  construction  of  the  words  which  create  the  difficulty,  I 
must  apply  singula  singulis,  namely  the  word  "  purchasing' ' 
to  the  money  to  be  devoted  to  these  purposes,  and  the 
words  "  gifts  of  land"  to  sites  for  churches  or  chapela 


Church 
Building 

SOCISTT 
9. 

Coles. 
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Therefore,  if  the  case  rested  only  on  that,  I  think  I 
should  be  bound  to  hold,  that  this  gift  could  not  be  sus- 
tained. But  there  is  another,  and  independent,  ground  for 
the  same  conclusion.  It  is  argued,  that  the  words  of  the 
statute  being  "  for  or  towards  the  erecting,  rebuilding,  re- 
pairing, purchasing,  or  providing  any  church  or  chapel,*'  it 
would  be  a  narrow  construction  to  say,  that  this  was  not  a 
good  gift  to  the  Church  Building  Society,  merely  because 
that  society  might  apply  the  proceeds  to  the  purposes  not 
of  one  church  or  chapel,  but  of  many  churches  or  chapels, 
in  the  manner  contemplated  by  this  Act,  i.  e.  by  enlarge- 
ment, building,  or  repairing.  But  I  cannot  help  coming  to 
the  conclusion,  upon  the  whole  of  this  statute,  considering 
the  provision  that  the  same  person  is  only  to  make  one 
such  gift  as  is  contemplated,  that  the  Legislature  did  mean 
that  each  such  gift  was  to  be  for  one  church  or  chapel 
only,  and  not  a  vague  and  general  gift,  to  be  applied  to  the 
enlargement,  building,  or  repairing  of  chiuxihes  or  chapels 
in  general  I  think  that  the  words  "  any  church  or  chapel," 
are  words  of  substance,  and  point  to  providing  lands  for 
such  church  or  chapeL 


I  do  not  think  that  the  observation  of  Mr.  Headlara  was 
without  foimdation  with  reference  to  the  words  "  all  such 
his  estate,  interest,  or  property  in  such  lands."  Possibly, 
there  is  not  so  much  reason  for  applying  that  observation 
to  a  gift  by  will;  but  dispositions  by  deed  are  also  contem- 
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plated  by  the  Act  43  Geo.  3,  c.  108.  And  regarding  the 
proyisions  of  the  Statute  of  Mortmam,  I  am  bound,  in  oon- 
stniing  this  Act  with  reference  to  it,  to  hold,  that,  when  the 
Leg[ifilature  says  a  party  may  pass  ''  all  such  his  estate  or 
interest,"  that  must  mean  without  reserve,  as  is  provided, 
in  similar  cases,  by  the  Statute  of  Mortmain,  9  Qeo.  2, 
a  36. 


1854. 
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I  am  of  opinion  that  I  could  not  sustain  this  gift  in  its 
entirety;  neither  am  I  able  to  sustain  it  as  a  gift  of  5002. ; 
for  it  seems  to  me  to  be  a  gift,  not  of  land,  but  of  the 
proceeds  of  ihB  sale  of  land,  which  I  consider  not  to  be 
within  the  scope  of  ihQ  Act 

I  caQ  make  no  declaration,  because  I  think  the  Plaintiffs 
had  no  right  to  sue  in  this  case.  I  must,  therefore,  dismiss 
the  bill,  but  without  costa 


Mr.  Rdty  Q.  C,  suggested  that,  as  the  diflSculty  had  been 
created  by  the  testator,  and  the  Court  must  feel  satisfied 
tliat  its  decision  was  necessary  for  the  guidance  of  the 
^^'^^stees,  all  parties  were  entitled  to  have  their  costs  out  of 
theestata 

*^icb-Chanceltx)R. — ^This  is  not  a  case  for  giving  costs, 
®  *J^stees  not  having  come  to  the  Court  to  be  relieved 
fi^ia  the  difficulty. 
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Nov.2^ndd!  PARKER  V,  BIRKS. 

Dec.  ^h. 

WiU-^Ccnr  John  Wilkinson,  being  seised  in  fee  simple  of  oer- 
^"^tuLu^'  tain  real  estate  in  Yoi^kahire,  by  his  will,  dated  the  27th  of 
CkUdrtnr-Ex-  April,  1816,  after  bequeathing  various  legacies,  gave  and 

devised  unto  his  brother  Henry  Wilkinson,  his  hei/rs  and 

1.  wMUo*hi8  ossigns,  for  ever,  two  thirds  of  his  said  real  estate,  and  to  his 
heirs  and  aar     nepltew  William  Shaw  the  remaining  one  third  of  his 

signs  forever,  -^  .     »    .  .  . 

but  in  case  he  real  estate,  and  to  his  heirs  and  assigns,  for  ever;  but  in 
Without  child  case  his  nephew  William  Shaw  should  die  without  child 
hL^bodykw-^  ^ cAiZir(3/i  of  his  body  lawfully  begotten,  he  ordered,  and 
fully  begotten,  it  was  his  will,  and  he  gave  and  devised  to  the  children  of 

a  gift  over  to  ,  , 

the  children  his  niece  Hannah  Grey,  their  heirs  and  assigns  for  ever,  on 
heirs' Mid  as-  ^  decease  of  the  aforesaid  William  Shaw,  that  part  of  his 
signs,  for  ever,  gg^^j  j^^  estate  devised  to  his  nephew  WiUia/m  ahaw. 

091  the  decease  '^ 

of  A.  .—mid, 

estate  in  fee  The  testator  died  in  the  year  1816,  immediately  after  the 

l%4ect''to  ^^^  of  *^is  wilL  Subsequently,  on  the  6th  of  May,  1816, 
be  defeated  by  ffenrv  WUhiTison  died,  having  by  his  will,  dated  the  6th 

an  executory  ,  . 

devise,  if,  at  of  May,  1816,  devised  to  his  nephew,  the  said  William 
there  ^should  Shaw,  his  heirs  and  assigns,  all  his  real  estate  which  he  was 
be  nouaue  of  ^hen  possessed  of,  and  all  that  given  and  devised  to  him  by 
his  brother  John  WiUdnson,  but  in  case  his  nephew  Wil- 
liamShaw  died  without  issue,  he  gave  and  devised  the  estate 
given  and  devised  to  him  William  Shaw,  to  the  children  of 
his  niece  Hannah  Orey,  the  wife  of  William,  Orey,  their 
heirs  and  assigns,  share  and  share  alike,  and  if  but  one  child 
to  that  one  child. 

On  the  death  of  John  Wilkinson,  William  Shaw  entered 
into  possession  of  the  one  third  part  devised  to  him  by  the 
will  of  John  Wilkinson,  and  on  the  death  of  Henry  Wilkin- 
son, of  the  other  two  third  parts  of  the  said  real  estate  of  the 
testator  John  Wilkinson;  and  in  the  year  1818,  he  suffered 
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a  common  recovery  of  the  whole  of  such  real  estate,  to  enure 
to  the  use  of  himself,  his  heirs  and  assigna 

WiUiannShaw,  by  his  will,  dated  the  1st  of  September, 
1842,  gave  and  devised  all  his  real  and  personal  estate  imto 
and  to  the  use  of  the  Defendant  John  BirkSy  his  executors, 
administrators,  and  assigns. 
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WiUia/ni  Shaw  died  on  the  28th  of  January,  1854,  without 
having  had  any  child. 

Hcmnah  Grey  died  some  time  ago,  having  had  four  chil- 
dien  only,  two  of  whom  were  the  Plainti£Gs  in  this  suit,  the 
two  others  having  died  infants,  intestate  and  unmarried,  in 
the  lifetime  of  the  said  WiUiamShaw.  These  two  surviving 
cluIdiBn  now  filed  this  bill  against  John  Birha  for  partition, 
daiming  to  be  entitled,  on  the  death  of  the  said  WiUiavn 
Skaw  without  ever  having  had  a  child,  under  the  executory 
deviae  to  the  children  of  the  said  Hannah  Orey,  to  one  un- 
divided third  part  of  the  real  estate  of  the  testator  John 
WUldnaon. 

The  Defendant  demurred  for  want  of  equity. 


Mr.  RoU,  Q.  C,  and  Mr.  Freding,  for  the  demurrer. — In 
the  gift  over  "  child  or  children  of  his  body  lawfully  begot- 
ten'' means  "  issue,"  and  therefore  it  is  equivalent  to  a  gift 
over  in  case  WiUiam  Shaw  should  die  without  issue,  and 
such  an  executory  devise  converts  the  estate  in  fee  simple, 
originally  given  to  him,  into  an  estate  taiL 

In  Haggett  Y.Beaiy  (a),  the  devise  was  to  A,  for  life,  and 
"in  caae  the  said  A.  die  and  leave  no  child  lawfully  begotten 
of  his  own  body,''  gift  over  for  the  benefit  of  certain  persons 


VOL.  I. 


(a)  5  Bing.  243. 
M 


Argument. 


K.  J. 
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named,  " or  their  heirs;"'  '^  and  the  Court  of  Common  Plea^ 
certified,  without  giving  reasons,  that  in  their  opinion  A.  had 
an  estate  tail     In  Lees  v.  Mosely  (a),  the  devise  was  to 
A.  for  life,  with  remainder  "  to  his  lawful  issue  and  their  re- 
spective heirs,  in  such  shares  and  proportions,  and  subject 
to  such  charges  as  A.  should  by  deed  or  will  appoint;  but 
in  case  A.  shall  not  many  and  have  issue  who  shall  attain 
the  age  of  twenty-one  years,"  then  gift  over  to  B. :  and  it  was 
held,  that  A.  took  an  estate  for  life,  with  remainder  to  his 
issue,    as  purchasers.      In  Wyld  v.  Lewis  (b),  the  devise 
was  of  all  the  testator's  lands  &c.  to  A,  his  wife,  and  if  she 
should  have  no  son  or  daughter  by  the  testator  begotten, 
and  for  want  of  such  issue,  then  to  £  in  fee,  and  Lord 
Hardwicke  C(Hisidered  that  A.  took  an  estate  tail    [The 
YiceChancellob  referred  to  EobineoriY, Robi7i8on{c).]  Id 
Doe  d.  Cock  v.  Cooper  (d),  the  devise  was  to  A,  for  lifc^  with 
remainder  to  the  lawful  issue  of  A,  as  tenants  in  common, 
but  in  case  A.  should  die  without  leaving  lawful  issue,  then 
to£  in  fee,  and  this  was  held  to  be  an  estate  tail  in  A.;  and 
in  Doe  d.  Cannon  v.  RucasUe  («),    a  similar  construction 
was  put  upon  a  devise  to  8.  for  life,  remainder  to  the  issue 
of  his  body  lawfully  begotten,  if  more  than  one  equally 
among  them,  and  in  case  he  shall  not  leave  any  issue  of  his 
body  lawfully  begotten  at  the  time  of  his  death,  then  to  the 
testator  s  heirs. 


In  Walter  v.  Drew  (/),  the  testator  willed,  that>  if  ^ 
eldest  son  A.  should  happen  to  die  and  leave  no  issue  of  his 
body,  then,  after  the  death  of  A.,  he  devised  his  lands  to  B^ 
to  hold  the  same  after  the  death  of  A,  to  him  and  hisheii^ 
and  this  was  held  to  confer  upon  A,  an  estate  tail  by  imph- 
cation,  with  remainder  to  B.  in  fee.     In  Broadhurd  v. 


(a)  I  Y.  &  C.  (Exch.)  589i 
(6)  1  Atk.  432. 

(c)  2  Vee.  sen.  226;  1  Burr.  38; 
\  B.  P.  C.  180. 


(d)  1  East,  229. 

(e)  8  C.  B.  876. 

(/)  Com.  Kep.  373. 
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Morris  {a\  the  devise  was  to  A.  and  his  chfldren  lawfully 
begotten,  for  ever;  but  in  de£aiidt  of  such  issue  at  his  decease, 
to  B.,  his  heirs  and  assigns,  for  ever ;  and  the  decision  was 
that  A.  took  an  estate  tail 

In  Doe  d.  Jeobrrad  v.  BcmmAe^  (6),  the  devise  was  to  A. 
and  her  heirs  if  she  has  any  chUd,  if  not,  afier  the  decease 
of  il.  and  her  husband,  then  to  B,  and  her  heirs;  and  the 
word  "*  heirs''  in  the  first  gift  was  read  '*  heirs  of  her  body," 
floas  to  give  A.  an  estate  tail 

In  Doe  V.  Frost  (c)  there  was  a  devise  to  ^.  in  fee,  and  if 
he  should  leave  no  child,  children;  or  issue,  the  estate,  on  tke 
iMOM  tf  A.y  was  to  become  the  property  of  the  heir-at-law, 
subject  to  such  legacies  as  he  might  leave  by  will  to  any  of 
tbe  joQDger  branches  of  the  SEonily;  and  it  was  held,  that 
i.  took  an  estate  in  fee,  with  an  executory  devise  over,  to 
take  effect  in  the  event  of  his  dying  without  leaving  chil*  • 
dren  at  the  time  of  his  deatL  In  Ex  parte  Daviee  (cQ,  the 
devise  was  of  residuary  real  and  personal  estate  to  A.,  his 
h^irs,  execiutoTSy  administrators^  and  assigns;  Provided, 
that  if  ii.  should  die  without  leaving  any  lawful  issue  of  his 
body,  the  real  estate  should,  at  his  death,  be  divided  into 
twoequal  parts,  and  the  testator  gave  one  half  to  £.,  his 
im  and  assigns,  and  the  other  to  C,  his  heirs  and  assigns, 
A.  having  it  in  his  power  to  provide  for  the  children  of  his 
late  aster;  and  the  Vice-Chancellor  Lord  Cranworth  held, 
that  this  was  a  gift  in  fee  to  A.,  with  an  executory  devise  to 
take  effect  on  his  death,  if  he  left  no  issue. 
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But  in  Dunk  v.  Fervner  (e\  the  devise  was  of  the  rents  of 
all  the  testator's  real  estates  to  his  daughter  A.  for  life,  and  at 
her  death  all  the  estates  to  her  heirs  as  tenants  in  common ; 
if  she  should  leave  but  one  child,  such  child  should  possess 


(a)  2  E  &  Ad.  1. 
(6)7M.&W.292. 
(c)  3  B.  &  Aid.  546. 


(cO  2  Sim.  N.  S.  114. 
(e)  2BiiflB.&My.567 
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the  whole;  but  if  she  should  die  without  issue,  then,  at  her 
decease,  gift  over;  and  it  was  held  that  A.  took  an  estate 
tail.  [ Vice-Chancellor. — That  has  often  been  spoken  of  as 
a  strong  case.] 

Mr.  WiUcodc,  Q.  C,  and  Mr.  E.  Bury  for  the  bill— This 
was  a  clear  gift  in  fee  to  W.  Shaw,  with  an  executory  devise 
over  on  his  death :  Doe  A  Smith  v.  Webber  (a).  In  Matthews 
V.  Gardiner  (6),  the  devise  was  upon  trust,  after  the  death  or 
second  marriage  of  the  testator's  wife,  to  assign  the  estate 
and  moneys  to  ^.,  to  hold  to  her  and  her  lawful  heirs,  but  in 
case  she  should  not  happen  to  leave  any  child,  to  £.  in  fee; 
and  this  was  held  to  be  an  estate  in  fee,  with  an  executory 
devise  over. 

Of  two  possible  constructions,  the  preferable  one  is  that 
which  does  not  require  any  change  of  the  words,  which  this 
construction  does  not,  whereas  that  contended  for  by  the 
Defendant  requires  that  "  children"  should  be  read  "  issue," 
and  gives  no  eflfect  to  the  words  "  on  hid  decease"  in  the  li- 
mitation over.  "  Child  or  children  "  are  not  properly  con- 
strued issue  in  such  a  gift :  Stone  v.  Mauls  (c). 

Mr.  Rolt,  Q.  C,  in  reply. 


Dec.  m.     Vice-Chancellor  Sib  W.  Page  Wood: — 

Judgment.  The  question  raised  by  this  demiurer  is  upon  the  con- 
struction of  a  legal  devise,  and  it  is  brought  into  this  Court 
by  a  suit  for  partition.  [His  Honour  referred  to  the  terms 
of  the  will,  and  continued:]  The  point  is  a  very  short  one, 
although  the  authorities  upon  the  general  question  are 
extremely  numerous.    I  have  to  consider  what  is  the  ef- 


(a)  1  B.  &  Aid.  713.        (6)  17  Beav.  254.        (c)  2  Sim.  490. 
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feet  upon  the  devise  to  WiUiami  Shaw  and  to  his  heirs 
and  assigns  for  ever,  which  is  a  clear  devise  in  fee  simple, 
of  the  subsequent  words  "  but,  in  case  he  should  die  ynih- 
out  chUd  or  children  of  his  body  lawfully  begotten/'  coupled 
with  a  gift  over  "  on  his  decease  "  to  other  persons  in  fee. 
The  Defendant  contends,  that  an  estate  tail  is  limited  to 
W.  Shaw  by  the  efiFect  of  these  words,  construing  them  to- 
gether with  the  first  gift  to  W.  Shaw;  and  that  the  limita- 
tion over,  being  dependent  upon  an  estate  tail,  is  simply  a 
remainder,  according  to  the  general  rule,  that  every  limita- 
tion over  shall  be  construed  bb  a  remainder  which  can  be  so 
^en,  and  that  this  remainder  has  been  barred  by  the 
recoveiy  suffered  by  W.  Shaw. 
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On  the  other  side  it  is  contended,  that  W,  Shaw  took  an 
estate  in  fee  simple  under  this  will,  with  an  executory  de- 
vise over  upon  his  death  without  any  child  or  children, 
whatever  the  meaning  of  those  words  may  be. 


The  strongest  case  which  was  cited  in  favour  of  the  De- 
fendant was  that  of  Wyld  v.  Lewis  (a).  I  cannot  help 
^Irinking,  that,  according  to  more  recent  decisions,  the 
gift  over  in  that  case  would  be  insufficient  to  authorise 
tie  Courts  at  this  day  to  construe  it  an  executory  devise. 
Wd  Hardwicke  relied  chiefly  on  the  fact,  that,  in  the 
event  of  the  death  of  the  devisee  without  leaving  children, 
but  leaving  grandchildren,  the  estate  would  go  over;  and 
the  extreme  improbability  of  that  being  the  testator's  in- 
tention induced  him  to  hold  that  an  estate  tail  was  limited 
to  the  devisee.  That  this  was  his  reason  appears  plainly, 
not  only  from  the  language  of  the  judgment  in  the  report 
m  Atkins,  but  also  fix)m  a  note  in  West's  Reports,  which 
states,  that  the  ground  of  the  decision  was,  that  the  con- 
struction that  the  grandchildren  were  to  be  deprived  of  all 


(a)  I  Atk.  432. 
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iuterest  by  the  gift  over  was  too  improbable.  Subsequent 
decisions,  however,  have  removed  that  difficulty;  for,  in 
Doe  V.  Webber  (a),  which  was  nearly  identical  in  the  words 
of  the  gift  over,  being  in  default  of  child  or  children,  it 
was  decided  that  those  words  meant  in  default  of  issue; 
and  so  fjftr  I  agree  with  the  Defendant  in  this  case. 


In  Doe  v.  Webber  (a),  the  devise  was  to  Jf .  H,,  her  heirs, 
executors,  administrators,  or  assigns,  for  ever;  and  in  case 
M.  H,  shall  happen  to  die  and  leave  no  child  or  children, 
then  to  J.  B,  and  her  heirs  for  ever,  paying  the  sum  of 
10002.  to  the  executors  of  Jf.  H,,  or  to  such  person  as  she 
by  her  last  will  and  testament  shoidd  direct 

The  subsequent  words  in  that  case  naturally  induced  tbe 
Court  to  construe  the  limitation  over  to  be  an  execuUxy 
devise.  The  words  were,  leaving  "no  child  or  childrea," 
which  are  as  strong  as  the  words  in  this  case ;  and  Lord 
Mlenboroughy  C.  J.,  said,  that  the  gift  must  be  construed 
as  a  devise  in  fee  to  M.  H,,  which  would  enable  her  to  give 
the  estate  to  her  issue,  if  she  had  any.  The  effect  of  the 
will,  he  said,  was^  '*  it  contains^  firsts  a  devise  to  Mary 
Hiles  in  fee,  which  would  enable  her  to  dispose  of  the  fee 
amongst  her  of&pring,  if  she  shoidd  leave  any  at  her  death; 
but,  if  she  should  not  leave  any,  then,  instead  of  the  fee  in 
the  two  tenements  devised  over  on  the  happening  of  that 
event,  and  which  upon  that  event  are  given  to  Jaiu 
Barnes  and  her  heirs^  the  sum  of  10002.  was  to  be  paid 
by  Jane  Barnes  or  her  heirs  to  the  executors  or  nominee 
of  Manry  Hiles.  This  is,  therefore,  like  the  case  of  .Boe  v. 
Jeffery  (b),  which  was  a  devise  to  J.  F.,  and  to  his  heirs 
for  ever;  but^  in  case  J.  F.  should  depart  this  life  and  leave 
no  issue,  then  the  testator  devised  over  estates  for  life  only. 
In  that  case  the  first  devise  was  held  to  be  in  fee,  and  not 


(a)  1  R  &  Aid.  713. 


(6)  7T.R589. 
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in  tail,  and  the  limitation  over  a  good  executory  devise 
upon  the  event  of  a  failure  of  issue  at  the  time  of  his  death ; 
for  Lord  Kenyon  says,  '  The  persons  to  whom  it  was  given 
over  were  then  in  existence,  and  life  estates  only  were 
given  to  them.'    The  payment  of  lOOOi.  in  the  present 
case  is  equally  strong  in  that  respect,  it  being  a  personal 
provision,  and  having  to  be  made  to  a  person  or  persons 
appointed  by  Mary  HUes  in  her  will;  the  event  contem- 
plated by  the  testatrix  seems  to  have  been  a  proximate, 
aad  not  a  remote  event,  namely,  a  failure  of  children  or 
issae  at  Mary  Hilea's  death,  and  not  an  indefinite  fedlure 
of  issue,  which  might  happen  at  any  remote  period;  and 
Mary  HUes  never  having  had  any  child,  the  event  has 
liappened  on  which  those  two  tenements  were  given  over." 
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From  the  decision  also  in  Raggett  v.  Beaty  (a),  I  ap- 
prehend that  I  must  read  this  wiU  as  a  distinct  devise  in 
fee  to  W,  Shaw,  and  then,  in  case  he  should  die  without 
iffiue  of  his  body,  on  his  decease  the  estate  is  given  over. 
Then  the  question  is,  what  is  the  effect  of  those  words  "  on 
his  decease  f  and  I  am  bound  to  concede  that  there  is  no 
express  decision  upon  the  effect  of  those  words  alone  upon 
ft  gift  like  this  of  real  estate.  With  regard  to  personal 
estate,  in  Dunk  v.  Fermer  (b),  Phibury  v.  EUdn  (c),  TroU 
fer  V.  Oswald  (d),  and  RaxUcstraw  v.  VUe  (e),  it  has  been 
decided,  that,  where  such  words  occur,  an  indefinite  failure 
of  issue  is  not  intended,  but  simply  a  gift  over  in  the  event 
of  the  l^atee  dying  and  not  leaving  issue  then'  living. 
That  rule  may  have  been  arrived  at  in  the  case  of  per- 
sonal estate  fi-om  the  drcimistance,  that  it  is  not  neces- 
sary to  construe  limitations  over  to  be  remainders;  and, 
unless  some  period  is  limited,  the  apparent  intention  of  the 
testator  will  be  entirely  defeated  in  the  event  of  the  legatee 


(a)  6  Bing.  243. 

(h)  2  Ruas.  &  My.  567. 

(c)  lP.Wms.563. 


(flO  1  Cox,  317. 
(e)  1  S.  &  S.  604. 


164 


CASES  IN  CHANCERY. 


1864 


Judgment. 


not  leaving  any  issue  living  at  his  death;  whereas,  in  the 
case  of  real  estate,  the  limitation,  if  construed  as  a  remain- 
der, would  not  fail  altogether,  but  would  take  eflfect  upon 
the  determination  of  the  estate,  there  being  nothing  to  pre- 
vent this  in  the  rule  against  perpetuity,  and  the  construc- 
tion being  assisted  by  the  rule  that  in  such  a  case  the  limita- 
tion must  be  construed  as  a  remainder,  if  possible,  instead  of 
an  executory  devisa 


The  case  then  comes  back  to  this,  there  is  a  clear  devise 
in  fee  in  the  first  instance,  and  then,  in  case  the  devisee  die 
without  issue,  a  gift  over  on  his  death;  and  the  question  is, 
whether  I  am  to  cut  down  his  interest  to  an  estate  tail 
Although  this  question  has  never  been  actually  decided, 
because  there  were  some  additional  circumstances  in  the 
cases  which  I  am  about  to  mention,  yet  I  cannot  doubt  what 
was  the  opinion  of  the  Judges  upon  it  In  Doe  v.  Frodt{a)f 
the  devise  was  to  the  testator's  "  well-beloved  son,  Williarfi 
Frost,  and  his  heirs  for  ever," — it  was  not  quite  so  strong 
perhaps  as  this,  because  the  word  ''  assigns  "  was  not  used 
in  that  gift — "  of  all  his  houses  and  lands;  and  if  the  said  W. 
Frost  should  have  no  children,  child,  or  issue,  the  said  estate 
was,  on  the  decease  of  the  said  W.  Frost,  to  become  the 
property  of  the  heir-at-law,  subject  to  such  l^acies  as  he 
the  said  W.  Frost  might  leave  by  will  to  any  of  the  younger 
branches  of  the  fiimily."  Those  latter  words,  no  doubt,  would 
of  themselves  have  been  sufficient  to  sustain  the  judgment 
of  the  Court;  and  Abbott,  C.  J.,  relied  principally  upon  them; 
but  Bayley,  J.,  in  the  same  case  said,  "  Here  the  will  gave 
the  estates  to  William  Frost  and  his  heirs  for  ever,  and  if 
he  had  no  children,  child,  or  issue,  the  estate  was,  on  his  de- 
cease, to  become  the  property  of  the  heir-at-law.  It  does 
not  seem  to  me,  that  this  contemplates  a  devise  over  on  an 
indefinite  failure  of  issue,  but  only  on  the  failure  of  issue  at 


(a)  3  R  &  Aid.  546. 
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the  time  of  W.  Frost  &  death;  and  the  subsequent  part  of 
the  clause  confirms  me  in  this  opinion/'  and  he  then  pro- 
ceeded to  speak  of  that  portion  of  the  clause.    Holroyd,  J., 
put  it  more  strongly  upon  the  words  "on  his  decease;"  he 
said,  "if  it  appeared  by  the  subsequent  limitation  that  the 
estate  was  to  go  over  upon  an  indefinite  fidlure  of  issue,  the 
previous  estate,  in  fee  given  would  be  converted  into  an 
estate  tail    But  I  think,  in  the  present  case,  that  the  estate 
vas  not  to  go  over  upon  an  indefinite  £Ekiiure  of  issue,  for  the 
contingency  is,  that  the  estate  is,  if  W,  Frost  had  no  chil- 
dren, child,  or  issue  at  his  decease,  to  go  over  to  the  heir-at- 
kv.   The  will,  tlierefore,  contemplates  a  failure  of  issue  at 
thedfioease  of  W,  Frost,  and  the  estate  in  fee  is  not  con- 
Terted  by  the  subsequent  limitation  into  an  estate  tail:'' 
and  ie  relied  entirely  on  that  peculiar  wording  of  the  wilL 
In  the  case  before  the  present  Lord  Chancellor,  when  Vice- 
Chanoellor,  of  Ex  parte  Davies  (a),  exactly  the  same  point 
ocdured.    The  gift  over  there  was  on  the  decease  of  the  de- 
visee, there  being  first  a  clear  gift  in  fee  to  him,  and  then 
vords,  which,  without  restriction,  would  have  limited  that  to 
an  estate  tail,  and  then  a  gift*  over  at  his  death,  with  additional 
OTcumstances.     Lord  Cranvxxrth  relied  entirely  on  the  gift 
over  at  the  death  of  the  devisee,  as  limiting  the  gift  in  fee  to 
iim,  and  not  cutting  it  down  to  an  estate  tail;  and  he  says, 
that  he  relied  on  that  before  his  attention  was  called  to  the 
other  circumstances  which  confirmed  his  construction.    This 
case  must,  therefore,  rest  entirely  on  the  words  giving  the 
property  over  on  the  decease  of  the  devisee,  coupled  with 
the  whole  scope  of  the  limitation,  which  I  am  boimd  to  re- 
gard.   Several  cases  have  been  cited,  in  which,  the  words 
heing  **  aft«r  his  decease,"  (which  Lord  Hardwicke  regards 
in  Beauclerk  v.  Dormer  (b)  as  equivalent  to  "  on  his  de- 
cease," though  the  words  are  not  perhaps  quite  so  strong,) 
it  has  been  held,  that  an  estate  tail  vested  in  the  party  who 
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(a)  2  Sim.  N.  S.  114. 


(b)  2Atk.308. 


T66 


CASES  IN  CHANCERY. 


1854. 


JudgmtnL 


first  took,  and  that  the  subsequent  limitations  were  estates 
in  remainder.  In  some  of  those  cases,  as  in  Broadhureit  v. 
Morris  (a),  the  judgment  of  the  Court  was  merely  a  certifi- 
cate, without  giving  the  reasons ;  but  that  decision  is  open  to 
the  observation  which  is  made  in  Ex  parte  Davies  (6),  that 
the  Court  held  only  that  an  estate  tail  was  given  to  the  de- 
visee, and  that  being  dear,  the  rule  applied  with  great 
force,  that  the  limitation  over  should  not  be  construed  to  be 
an  executory  devise,  when  it  might  be  a  contingent  remain- 
der after  an  express'  estate  tail  Lord  Cranworth  further 
observes,  that  in  Broadhurst  v.  Morris  (a)  no  opinion  was 
given,  whether  the  estate  was  or  was  not  limited  over  in  de- 
feasance of  that  estate  tail:  all  that  the  Cotirt  decided  was, 
whatwas  the  estate  given  to  the  first  taker.  The  devise  in  that 
case  was  to  William  Broadhurst  and  his  children  lawfully 
begotten  for  ever,  but  in  de&ult  of  such  issue  at  his  decease 
there  was  a  gift  over.  Now,  the  first  limitation  to  him  and 
his  children  lawfully  begotten  for  ever,  would  confer  an  estate 
tail  upon  a  person  who  had  then  no  child,  according  to  the 
rule  in  WUd^a  ca8e(c);  and  therefore  WUliami  Broadhurst 
took  an  estate  tail ;  and  that  being  clear,  the  words  "  on  his 
decease,"  or  "  after  his  decease,"  may  be  merely  ordinary 
words  of  limitation  in  remainder  after  an  estate  tail  I  think, 
that,  in  the  other  cases,  there  was  either  an  express  estate 
tail  first  given,  or  an  estate  for  life,  with  remainder  to  the 
issue,  in  such  a  form  that,  if  they  took  as  purchasers^  they 
would  only  take  life  estates;  and,  according  to  the  rule  in 
WHd'a  case{c),  in  order  to  effectuate  the  general  intention, 
the  limitation  must  be  construed  as  an  estate  tail  in  the  fijnst 
devisee,  and  then  the  gift  over  must  be  a  remainder.  In  no 
case  in  which  a  clear  estate  in  fee  simple  has  been  limited 
by  the  first  words,  has  that  estate  been  reduced  to  an  estate 
tail,  in  order  to  construe  the  words  of  the  gift  over  on  the 
death  of  the  devisee  without  issue,  to  be  a  remainder.    It 


(a)  2  B.  &  Ad.  1.         (6)  2  Sim.  N.  S.  114.         (c)  6  Re^*.  17. 
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is  begging  the  question  to  say,  that  the  gift  over  is  to  be 
taken  to  be  a  remainder,  because  it  is  necessary  first  to  make 
out  that  the  gift  in  fee  is  cut  down  to  an  estate  tail     In  this 
will  there  is  a  clear  gift  in  fee ;  the  testator  has  made  three 
similar  gifts,  first,  two-thirds  to  Henry  Wilkinson,  his  heirs 
and  assigns  for  ever,  then  one-third  to  WiUia/m  Shaw,  and 
to  his  heirs  and  assigns  for  ever,  and  then,  in  the  event  of 
his  death  without  child  or  children  &c.  on  his  decease,  to  the 
duldren  of  Harriet  Orey,  their  heirs  and  assigns,  for  ever; 
in  each  case  manifestly  intending  to  give  an  estate  in  fee 
limple.    It  would  be  a  singular  construction,  if  I  were  to 
hold  that  WiUiara  Shaw,  taking  this  estate  in  fee  simple, 
on^irhich  I  cannot  engraft  a  remainder,  but  eveiy  limitation 
o?erupon  which  must  be  an  executory  devise,  I  must  first  cut 
down  his  estate  in  fee  to  an  estate  tail,  in  order  to  enable  me 
ia  decide  that  the  gift  over  is  simply  a  remainder  upon  such 
estate  tail,  created  by  the  anterior  devisa     I  think,  there- 
fore, that  I  must  decide,  according  to  the  authorities  of  Doe 
V.  Ff09t{a)  and  Ex  parte  Davies(b),  and  having  regard  to 
the  dear  gift  in  fee  simple  to  WiUiam  Shaw  in  this  case, 
that  the  true  construction  of  this  will  is,  that  he  took  an 
wtate  in  fee  simple,  subject  to  an  executory  devise  over  on 
bis  death,  if  he  should  die  without  issue    The  case  is  fired 
fe)m  the  diflBculty  felt  in  Wyld  v.  Lewis  (c),  because  Wil- 
imn  Sha/w  takes  a  clear  estate  in  fee,  which  he  can  give  to 
his  issue,  if  he  should  die  without  children,  but  leaving 
grandchildren. 
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The  demurrer  must,  therefore,  be  overruled. 


(a)  3  B.  &  Aid.  646.        (b)  2  Sim.  N.  S.  114.        (c)  1  Atk.  432. 
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STEVENS  V.  BENNING. 


Mr 


^OiiSFr^r  having  written  a  book  intitled  "ATrea- 


Agreement  be- 
tween Author 

and  Publisher    tiflo  On  the  Law  relating  to  Composition  with  Creditors,"  on 
the  4th  of  December,  184?0,  signed  a  memorandum  of  agree- 


ment of  that  date,  made  between  himself  of  the  one  part, 
and  Robert  Savmdera  and  WiUiaTn  Benning,  law  book- 
sellers,  of  the  other  part,  by  which  he  as  the  author  of  such 
book  agreed  with  the  said  Robert  Saunders  and  William 
Benning  that  they  should  print,  reprint,  and  publish  the 
same  on  the  following  conditions,  to  which  they  also  agreed: 


If^unction. 

An  agreement 
in  writiag  be- 
tween an  au- 
thor and  cer- 
tain publish- 
ers, that  they 
should  print]! 
reprint,  and 
publish  his 

condition  that  First,  That  Mr.  Forsyth  should  fully  prepare  the  whole  of 
should  pre-       *^®  ^^  hook  for  the  press  on  or  before  the  1st  of  June, 

pare  it  all  be-    1841 :  and  that  he  would  correct  the  proof  sheets,  and  super- 
fore  a  certain     ,  ,     ,  x  '  x 
day,  and          intend  the  printing  thereof.   2.  That  the  said  Robert  SauTir 

the  pres^  and  ^^^  ^^^  WiUiam  Benning  should  direct  the  mode  of 
£here  *  h '^^d  P™*"^  *^®  ^^  book,  and  should  bear  and  pay  all  the 
direct  the  charges  thereof,  and  of  publishing  the  same  (except  as  there- 
after mentioned),  and  should  take  all  the  risk  of  the  publi- 
cation on  themselves.     3.  That  the  said  Robert  Saunders 


mode  of  print- 
ing and  pay 
all  the  ex- 
penses and 
take  all  risk 
of  publishing, 
and  out  of 
the  produce 
should  first 


and  William  Benning  should,  out  of  the  produce  of  the 
sale  of  the  said  book,  in  the  first  instance  be  refunded  all 
the  charges  and  expenses  which  they  should  have  incurred 
repay  such  ex-  respecting  the  said  book,  after  which  the  profits  should  be 

penses  and  .   . 

then  divide      equally  divided  between  Mr.  Forsyth  and  the  said  Robert 

the  profits  ^        J  ^ 

between  them- 

selyes  and  the  author  equally ;  and  that  if  all  the  copies  should  be  sold  and  a  new  edition 
should  be  required,  the  author  should  prepare  the  aame,  aud  the  publishers  should  priut 
and  publish  it  on  the  same  conditions;  and  that,  if  all  the  copies  of  any  edition  should  not 
be  sold  in  five  years  from  the  time  of  publication,  the  pubbshers  might  sell  the  remaining 
copies  by  auction  or  otherwise,  in  order  to  close  the  account : — Held,  to  be  a  personal  con- 
tract by  the  author,  and  not  a  contract  for  an  assignment  of  his  copyright ;  and  that,  there- 
fore, the  benefit  thereof  could  not  be  assigned  by  the  publishers. 

One  of  the  publishers  having  retired  from  the  partnership,  another  person  was  admitted, 
and  subsequently  the  remaining  partner,  who  had  been  a  party  to  the  contract,  becapie 
bankrupt,  and  his  assignees  and  the  new  partner,  more  than  five  years  after  publication 
of  the  work,  sold  and  assigned  the  remaining  copies  of  it  and  all  benefit  of  the  contract  to 
the  PlaintifEis.  Afterwards,  the  author,  not  knowing  of  this  assignment,  prepared  a  no^ 
edition  for  other  persons  trading  in  the  name  of  the  original  firm,  who  were  cognisant  of 
it ;  and  an  application  for  an  injunction  by  the  purchaseifs  of  the  interest  of  the  origin^ 
firm  was  refused,  but  without  costs. 
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SauTidera  QSid  William  Benning.  4.  That  the  accounts 
should  be  made  up  at  the  end  of  every  year,  and  the  profits, 
if  any,  be  then  divided,  5.  That  the  said  Robert  Saunders 
and  William  Benning  should  account  for  all  the  copies 
which  they  should  sell  of  the  said  book,  at  the  wholesale 
bookseUeis'  price,  deducting  therefirom  a  connnission  of 
71.  10a  per  centum,  they  taking  the  risk  of  all  credits  which 
they  should  give  on  the  sama  6.  That  all  alterations  and 
coirections  in  the  proof  sheets  and  revises  which  should  ex- 
ceed the  charge  of  88.  per  sheet  should  be  borne  and  paid 
by  the  said  William  Forsyth,  and  should  be  deducted  out 
of  his  share  of  the  profit&  7.  That,  in  case  all  the  copies 
of  the  said  book  should  have  been  sold  off,  and  a  second  or 
any  subsequent  edition  of  the  said  book  be  required  by  the 
jmUi(^  the  said  William,  Forsyth  should  make  all  necessary 
alterations  and  additions  thereto ;  and  the  said  Robert  SauTi- 
den  and  William  Benning  should  print  and  publish  the 
said  second  and  every  subsequent  edition  of  the  said  book . 
OB  the  above  conditions.  8.  That  in  case  all  the  copies  of 
any  edition  of  the  said  work  should  not  be  sold  off  within 
five  years  after  the  time  of  publication,  the  said  Robert 
Saunders  and  William  Benning  should  be  at  full  liberty 
to  dispose  of  the  remaining  copies  so  imsold,  either  by  pub- 
lic auction  or  private  sale,  or  in  such  manner  as  they  might 
deem  most  advisable,  so  that  the  account  might  be  finally 
settled  and  closed. 

The  first  edition  of  the  book  was  printed  and  published 
by  MessrsL  Robert  Saunders  and  William,  Befn/avng  in 
1841,  in  piumiance  of  this  agreement 

Afterwards  Mr.  Saunders  retired  firom  the  trade,  and 
thereupon  Mr.  Beaming  and  one  John  Kirton  Oilliat  en- 
tered into  partnership  together  in  the  same  business,  under 
the  style  or  firm  of  "  William  Benning  Jk  Co." 
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StaUmeni. 


In  the  year  1844,  WiUiam  Benning  and  John  Kirton 
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1854. 


SuOeneiU. 


OilUat,  as  such  copartners^  printed  and  published  a  second 
edition  of  the  same  book,  revised  by  the  author ;  and  in 
184i9  they  published  a  re-issue  of  this  edition,  with  a  sup- 
plement containing  the  new  statute& 

On  the  20th  of  August,  1851,  WiUia/m  Bewaing  was 
adjudged  a  bankrupt 

By  indentures,  dated  respectively  the  17th  of  July,  1852, 
and  the  16th  of  August,  1854,  John  Kirton  Qilliat  and  the 
assignees  of  WUliam  Benning,  for  valuable  consideration, 
assigned  to  Messra  Stevens  &  Norton,  their  executors,  ad- 
ministrators, and  assigns,  all  the  copyright  or  sole  and 
exclusive  right,  privilege,  and  liberty  of  printLng,  re- 
printing, publishing,  and  vending  the  several  books,  pam- 
phletSi  works,  and  other  publications  therein  mentioned, 
which  included  the  publication  in  question,  and  all  and  sin- 
gular the  copyrights,  and  parts  or  shares  of  and  interests  in 
copyright,  and  rights  and  privileges  of  printing,  reprinting* 
publishing,  and  vending  any  books,  pamphlets,  and  other 
publications,  and  all  agreements  with  any  authors,  editors, 
or  proprietors  of  books,  pamphlets,  or  publications,  of,  to,  or 
in  which  the  said  late  firm  of  WiUiam  BeTim^ing  Jk  Co.  at 
the  time  of  the  said  bankruptcy  were  possessed,  entitled,  or 
in  any  manner  interested,  and  all  the  right,  title,  and  in- 
terest whatsoever  of  the  said  parties  to  and  in  the  said 
respective  copyrights,  parts  or  shares  of  copyright,  agree- 
m^it6>  and  other  rights,  privileges,  and  premises.  To  have 
and  to  hold  the  said  cop3rrights  and  other  premises  unto 
Messrs.  Stevens  &  Norton,  their  executors,  administrators, 
and  assigns,  absolutely,  for  their  own  use  and  benefit;  and 
Messrs.  Stevens  &  Norton  covenanted  with  the  said  as- 
signees to  take  upon  themselves  the  liabilities  and  engage- 
ments of  the  said  late  firm  of  WiUia/m  Benning  &  Go,  ^ 
manner  therein  mentioned. 


About  400  copies  of  the  unsold  second  edition  of  Mr. 
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Forsyth's  book  were  delivered  to  Messrs.  Stevens  A  Norton 
pursuant  to  these  asaigmnents,  and  they  entered  the  work 
at  Stationers  HalL 

William  Qranger  Banning,  the  son  of  WiUiam  Ben- 
ning,  carrying  on  business  as  a  law  bookseller,  had  lately 
published  a  third  edition  of  the  work  in  question,  which  Mr. 
Forsyth  had  edited  without  any  knowledge  of  the  transac- 
tions between  Mr.  WiMicura  B&rmiTig's  assignees  or  Mr. 
GiUiat  and  Messrs.  Stevens  &  Norton. 
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The  members  of  the  latter  firm  now  filed  the  bill  in  this 
SDttt  agMnst  Mr.  WHUara  Qranger  Benning  and  Mr.  For- 
8^  for  an  account  of  the  profits  of  the  third  edition  of  the 
booi^  and  an  injunction  to  restrain  Mr.  WiMiam  Granger 
Bemi/ag,  his  partners,  servants,  and  agents,  from  publish- 
ing and  exposing  for  sale,  and  from  selling,  parting  with,  or 
otherwise  disposing  of  any  copies  of  the  third  or  any  subse- 
quent edition  of  the  said  book  or  treatise,  called  "  Forsyth 
on  Compositi(Hi  with  Creditors,''  and  also  from  advertising 
the  publication,  or  the  intended  or  prospective  publication, 
(i  the  third  or  any  subsequent  edition  of  the  said  book  or 
Izeatise,  and  that  he  might  be  decreed  to  deliver  up  to  the 
Plaintif&  to  be  cancelled  all  such  copies  of  the  said  third 
edition  of  the  said  book  or  treatise  as  were  tmsold  or  un- 
disposed of  and  in  his  possession  or  power. 


Mr.  Bolt,  Q.  C,  Mr.  J.  T.  Humphrey,  and  Mr.  Cairns, 
for  the  motion. — ^The  Plaintiffs  purchased  the  second  edi- 
ti(Hi  of  this  book,  and  therefore  have  a  right  to  restrain  the 
publication  of  a  third  edition,  which  will  interfere  with  the 
subject  of  their  purchase,  until  the  whole  of  this  edition  is 
sold,  as  in  Sweet  v.  Cater  (a). 


Argumeni, 


(a)  11  Sim.  672. 
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Then  the  whole  benefit  of  the  agreement  is  here  assign- 
ed^ and  there  is  nothing  in  the  nature  of  the  agreement 
which  prevents  its  being  assignable.  The  agreement  here 
was,  in  &ct,  for  the  sale  of  the  copyright,  for  copyright  is 
only  the  author's  right  to  his  manuscript  copy  (a)  :  Donald- 
son V.  Beckett  (b).  The  assignees  in  bankruptcy  of  Bennvng 
could  maintain  a  suit  for  an  injimction :  Mawmcm  v. 
Tegg{c).  At  least,  the  Plaintiflfe  are  entitled  to  be  pro- 
tected until  the  remaining  copies  are  sold. 


Mr.  Jcumea,  Q.  C,  Mr.  Piggott,  and  Mr.  Hindmarah, 
contra. — ^This  agreement  was  not  for  the  assignment  of  any 
copyright,  but  was  a  mere  personal  contract,  which  was 
not  assignable:  Robson  v.  DruTn/numd  (d) ;  it  created  a 
species  of  joint  ownership,  and  Messrs.  Saunders  &  Bertr 
ning  were  publishers  upon  commission  by  the  terms  of  it 
The  agreement  only  related  to  the  first  edition.  Directly 
all  the  copies  of  that  edition  were  sold,  as  they  were,  to 
Messrs.  Saundei's  &  BeTining,  the  right  of  the  author 
became  absolute ;  for  the  Plaintiff  could  not  take  advantage 
of  the  seventh  clause  of  the  agreement,  nor  could  Mr.  For- 
syth compel  them;  and  the  third  edition  was  accordingly 
prepared  by  him  for  a  new  firm,  under  a  fresh  contract 
The  sale  to  the  Plaintifi^  was  as  complete  a  disposal  of 
the  edition  so  sold  as  if  the  remaining  copies  had  been 
sold  by  auction. 

Then  there  was  no  proper  assignment  to  OUUat,  if  this 
was  an  assignable  interest;  for  an  assignment  of  a  copy- 
right must  be  by  writing:  Power  v.  WaUcer  (e).  And  the 
Court  will  not  exercise  its  extraordinary  jurisdiction  imless 
the  Plaintiffi)'  title  is  clear. 


(a)  8  Ann.  c.  19. 
(6)  2  B.  P.  C.  129;  15  &  16  Vict 
c4d. 


(c)  2  Buaa.  355. 
id)  2  R&  Ad.  303. 
(c)  3  M.  &  Selw.  7. 
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Vicb-Chancellor  Sik  W.  Page  Wood: — 

This  is  a  case  of  considerable  importance  to  publishers, 
with  reference  to  their  contracts  with  authors ;  though  I 
think  publishers  must  be  very  careless  if  they  are  in  the 
habit  of  taking  contracts  so  imperfectly  framed  as  this  is,  as 
a  mode  of  acquiring  the  copyright  of  their  publications.  It 
would  be  also  a  matter  of  serious  consequence  to  authors, 
if  I  were  to  hold,  that  contracts  in  this  form  amount  to  such 
a  parting  with  the  copyright  of  a  book  as  to  deprive  the 
author  of  control  over  it  for  ever  afterwards. 


1864. 


Judgment. 


I  think  it  is  probable  that  Mr.  Forsyth  considered  that 
might  be  the  effect  of  this  particular  contract ;  and  so  long 
as  Jie  work  is  in  the  hands  of  respectable  publishers,  the 
question  k  not  of  great  moment  to  him.     In  the  contract^ 
Iiowerer,  no  mention  is  made  of  copyright,  which  is  a  right 
so  well  known  and  defined  that  I  should  expect,  if  it  was 
intended  to  part  with  it,  the  intention  would  have  been 
dearly  expressed.     However,  such  an  intention  may  be  in- 
ferred; and  it  is  argued  that  it  must  necessarily  be  inferred 
her^  because  Mr.  Forsyth  agreed  that  Messrs.  Saunders  A 
Bmniiig  should  "print,  reprint,  and  publish"  his  work  up- 
m  certain  conditions,  of  which  one  was^  that,  if  any  further 
edition  should  be  required,  as  soon  as  the  first  and  subse- 
quent editions  were  sold,  Mr.  Forsyth  would  make  all  the 
necessary  alterations  and  additions  thereto,  and  the  publish- 
ers would  print  and  publish  every  subsequent  edition,  upon 
certain  specified  conditions ;  and  they  were  to  have  the  power 
of  selling  by  auction  or  otherwise  all  copies  unsold  five  years 
after  the  date  of  publication.  The  conditions  in  fiivour  of  the 
publishers  are,  that  they  were  to  have  the  sole  control  of  the 
mode  of  printing  and  publishing,  taking  all  the  risk ;  and, 
aflier  deducting  the  charges  and  expenses  incurred,  they  were 
to  give  Mr.  Forsyth  one  half  of  the  profits,  and  to  account 
with  him  in  a  certain  manner.     The  most  that  I  could  in- 

VOL  L  N  K.  J. 
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fer  upon  this  contract,  as  to  its  equitable  effect  in  favour 
of  Messrs.  Saunders  &  Benning,  if  they  were  now  before 
me,  would  be,  that,  during  its  subsistence,  they  performing 
all  the  conditions  on  their  part,  Mr.  Forsyth  would  not  be 
at  liberty  to  transfer  to  any  other  person  the  right  of  print- 
ing and  publishing  this  work,  nor  himself  to  conduct  the 
publication  of  it  through  other  hands. 


Then  it  is  argued,  that  the  sole  power  of  printing,  re- 
printing, and  publishing,  is,  in  fact,  the  copyright  And 
no  doubt,  if  an  author,  in  consideration  of  a  sum  of  money 
paid  to  him,  agrees  that  certain  persons  shall  have  the 
sole  power  of  printing,  reprinting,  and  publishing  a  certain 
work  for  all  time,  that  would  be  parting  with  the  copy- 
right; but  if  the  agreement  is  that  the  publishers,  perform- 
ing certain  conditions  on  their  part,  should,  so  long  as  they 
do  perform  such  conditions,  have  the  right  of  printing  and 
publishing  the  book,  that  is  a  very  different  agreement  The 
legitimate  inference  from  this  contract  is,  that,  so  long  as 
the  publishers  duly  and  properly  perform  their  duty  with 
reference  to  all  that  they  have  engaged  to  do,  Mr.  Forsyth 
should  not  be  at  liberty  to  defeat  the  benefit  of  his  own 
agreement,  by  publishing  a  new  edition  before  the  former 
editions  are  sold  off  As  the  Vice^ChcmceUor  observed,  in 
Sweet  V.  Cater  (a),  by  such  an  agreement  although  not  an 
assignment  of  the  copyright,  the  author  would  incur  obliga- 
tions, and  therefore  could  not  interfere  with  the  interest 
acquired  by  the  publishers  under  it 

The  principal  question  then  is,  whether  this  agreement  is 
a  personal  engagement  or  not  It  would  be  diflBcult  for  me 
to  say,  that,  in  a  contract  of  this  kind,  the  author  is  utterly 
indifferent  into  whose  hands  his  interests  under  such  an  en- 
gagement are  to  be  entrusted     It  is  not  merely  a  question 


(a)  11  Sim.  672. 
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of  his  literaiy  interests,  but  certain  publishers  undertaking  to 
incur  the  expenses  of  bringing  out  the  work  and  fixing  the 
price,  the  author  is  to  have  a  share  of  the  profits,  and  they 
are  to  decide  in  what  shape  the  book  is  to  come  out,  and 
at  what  price  it  is  to  be  sold,  and  are  to  account  with  him. 
I  must  say,  that,  in  my  opinion,  these  are  peculiarly  personal 
considerations;  and  that  this  contract  bears  the  impress  of 
being  a  personal  contract  in  all  these  respecta  It  could 
not  be  a  matter  of  indifference  to  Mr.  Forsyth,  that  the 
asfflgnees  in  bankruptcy  of  Mr.  Bewm/ng  should  be  at  liberty 
to  transfer  the  fixture  right  of  fixing  the  price  of  this 
and  subsequent  editions,  and  the  right  to  call  upon  him  to 
fulfil  his  duty  of  preparing  a  new  edition,  and  the  risk 
which  might  be  incurred  in  conducting  it^  and  the  other 
benefits  and  obligations  of  the  agreement,  to  any  one  they 
might  think  proper,  possibly  to  some  one  not  even  carrying 
on  the  trade  of  a  bookseller,  as  might  happen  in  case  of  an 
absolute  sale  to  the  best  bidder.  Regarding  the  agree- 
ment as  a  contract  for  the  purchase  of  a  limited  right,  ac- 
oovding  to  the  view  of  the  Vice-Chancellor  of  England  in 
Sweet  V.  CaJter  (a),  it  is  still  impossible  that  it  should  be 
indifferent  to  Mr.  Forsyth,  that  it  should  pass  from  a 
respectable  firm  in  London  to  booksellers  residing  in  a 
remote  part  of  the  country,  or  to  other  persons  unable  to 
fulfil  the  engagements  entered  into  with  him.  The  con- 
tract, therefore,  is  one  which  involves  personal  consider- 
ations ;  and,  framed  as  it  is,  I  must  regard  it  as  a  special 
kind  of  agency,  under  which  the  agents  were  bound  to 
sell,  and  to  take  the  risk  of  there  being  no  profits  upon 
themselvea 


1854. 


Judgment, 


I  do  not  follow  the  argument,  that,  with  reference  to  a 
mere  sale  of  property,  it  cannot  in  any  case  be  considered 
such  a  personal  confidence  as  that  no  other  person  than 


(a)  11  Sim.  579. 
n2 
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the  contracting  party  is  to  be  at  liberty  to  perfo^  the  duty 
incurred.  Take,  for  instance,  the  case  of  a  merchant  in  the 
West  Indies  consigning  goods  to  a  person  in  London,  for  the 
purpose  of  having  them  sold  there,  such  person  alone  would 
have  a  right  to  sell  them.  I  do  not  see  how  the  question 
of  lien  arises.  Of  course,  the  persons  entrusted  with  the 
sale  would  have  a  lien,  and  that  would  pass  to  their  a^ 
signees  on  their  bankruptcy ;  but  it  would  be  a  new  doctrine 
to  hold,  if  a  person  had  engaged  with  an  eminent  firm  to 
sell  sugars  or  other  goods  for  him  during  a  period  say  of 
five  years,  that,  on  the  bankruptcy  of  such  firm,  their 
assignees  could  sell  the  benefit  of  such  an  agreement  for  the 
remainder  of  the  five  yeara  The  question  which  struck  me, 
and  on  which  I  desired  to  hear  the  Defendant's  counsel, 
was  whether,  combining  the  clause  of  the  agreement  which 
obliges  the  publishers  to  incur  all  the  expenses  of  printing 
and  publishing,  with  the  last  clause,  which  provides  that  in 
case  all  the  copies  of  any  edition  should  not  be  sold  off 
within  five  years  after  the  time  of  publication,  they  might 
sell  them  by  auction  or  otherwise,  the  result  was  not,  that 
when  once  an  edition  of  the  book  had  been  printed,  and 
all  the  expenses  incurred,  the  publishers  might  have  aright 
in  that  edition  somewhat  similar  to  that  recognised  in 
Sweet  V.  Cater  (a),  so  that  they  might  contend,  that^  having 
incurred  all  the  liabilities,  and  having  performed  their  duty 
by  doing  everything  necessary  on  their  part  to  bring  the 
book  into  the  market,  they  had  a  right,  until  they  had  rea- 
lised their  profit,  to  prevent  the  author  fix)m  interfering  with 
them  by  bringing  into  the  market  anything  which  might 
deteriorate  the  value  of  what  they  had  on  hand,  and  tiial; 
therefore,  no  new  edition  of  the  work  should  be  published 
which  would  destroy  the  value  of  the  former  one.  I  still 
think,  that  Messrs.  Saunders  &  Benning,  suing  under  this 
agreement,  and  shewing  that  they  had  performed  their  part 
and  were  ready  to  continue  to  do  so,  would  be  entitled  to 


(a)  11  Sim,  579. 
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prevent  Mr.  Forsyth  from  disposing  of  a  third  edition  of  his 
work  until  they  had  sold  the  preceding  edition.     But  the 
case  here  is  a  very  different  ona     It  is  not  necessary  for  me 
even  to  say  what  would  be  the  position  of  the  assignees  in 
bankraptcy  in  this  case.     I  think  it  would  be  very  possible 
for  the  assignees,  disposing  of  the  remaining  copies  of  this 
work  as  part  of  the  bankrupt's  effects,  as  they  might  pro- 
perly do,  if  they  could  prove  clearly  that  no  disadvantage 
would  thereby  be  occasioned  to  Mr.  Forsyth,  and  if  they 
made  such  sale  within  a  reasonable  time,  to  sustain  a  suit 
for  an  injunction  under  similar  circumstances.     The  case 
^ere,  however,  is  different.      Mr.  Ben/ning'a  assignees  and 
Mi.  Gtffiio^  have  disposed  of  tliis  property  to  the  present 
Haintiflg;  and  they  now  say  that  the  rights  under  the  agree- 
ment have  been  transferred  to  them,  and  that  they  are, 
tienefore,  entitled  to  prevent  Mr.  Forsyth  from  selling  or 
disposing  of  a  third  edition  of  this  book.     If  that  be  the 
correct  view,  I  must  hold  that  every  right  which  Messrs. 
Sawnders  Jt  Ben/ning  had,  imder  the  agreement,  has  passed 
to  the  present  Plaintiffs,  and  that  they  have  a  right  to  call 
upon  Mr.  Forsyth  to  publish  a  new  edition,  and  have  been 
put  in  all  respects  in  the  place  of  Messrs.  Sawnders  is 
Bmnmg ;  and  that  this  personal  agreement,  as  I  must  con- 
sider it,  has  been  transferred  to  these  Plaintiffs,  with  whom 
Mr.  Forsyth  has  entered  into  no  contract    In  the  particular 
caae  before  me,  if  that  were  so,  of  course  Mr.  Forsyth  would  be 
hi  as  good  hands  as  he  was  before,  but  that  can  make  no 
difference  in  the  law  of  the  case.     The  assignees  were  not 
bonnd  to  take  care  to  whom  they  sold  the  property,  their 
only  duty  being  to  get  the  best  price  they  could  for  it ;  and 
if  any  other  gentleman,  in  a  remote  part  of  the  country,  or 
even  residing  abroad,  had  been  the  pmrchaser,  they  would 
have  been  at  liberty  to  part  with  it  to  him;  in  which  last 
case  the  purchaser  could  not  have  interfered  with  Mr.  For- 
^  in  bringing  out  a  new  edition.     Mr.  Forsyth's  letters 
seem  to  shew  that  he  was  entirely  ignorant  of  the  assignment 
to  the  Plaintiflfe, 


1854. 


Judgment. 
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I  feel  sure,  that,  if  be  had  known  all  the  circumstances, 
the  course  which  has  been  adopted  would  not  have  been 
taken.  There  is  no  doubt,  however,  that  WiUiam  Gran- 
ger Bennvrtg  was  aware  of  the  assignment  by  GiUiout  and 
the  assignees  at  the  time  of  his  entering  into  the  fresh 
contract  with  Mr.  Forsyth.  I  shall,  therefore,  refuse  this 
motion  without  costs. 


Since  the  above  case  was  in  type,  it  has  been  affirmed  by  the  Lords 
Justices. 


In  re  HODGSON'S  TRUST. 

X  HE  question  in  this  case  arose  upon  the  construction  of 
a  will,  by  which  the  testator,  after  bequeathing  the  interest 
of  SOOOi.  upon  certain  trusts,  during  the  lives  of  his  mother 
and  sister  and  lihe  life  of  the  survivor,  directed  his  trustees 
to  hold  the  same,  after  the  decease  of  the  survivor,  upon 
trust,  to  pay,  transfer,  and  divide  the  whole  of  the  principal 
sum  of  50002.,  and  any  arrear  of  interest  thereon,  unto  and 
between  his  nephew  and  four  nieces,  the  children  of  his 
sister,  in  equal  shares  and  proportions,  to  whom  he  thereby 
absolutely  gave  and  bequeathed  the  sama  And  he  desired 
rected,  in  case  that  his  said  trustees  would  divide  the  said  principal  sum 
of  50002.  unto  and  equally  between  his  said  sister's  children 
accordingly,  share  and  share  alike;  and  in  case  any  of  them 
should  die,  leaving  issue  of  his  or  her  body  or  bodies,  before 
their  shares  of  the  said  trust  ftind  should  become  payable 
under  his  will,  then  and  in  that  case  the  said  testator  di- 


Dec.  I7tk  <b 
ISth. 

Will--C<mr 
gtruction — 
"  Jiegpectivdy" 
—^aifU  Te- 
nancy. 

Testator,  after 
desiring  his 
trustees  to  di- 
vide a  princi- 
pal sum  unto 
and  equaUy 
between  his 
nephew  and 
four  nieces, 
share  and 
share  alike,  di- 


any  of  them 
should  die 
leaving  issue 
of  his,  her, 
or  their  body 
or  bodies, 
before  their 
shares  of  the 
trust  fund 
should  become 

payable  under  his  will,  that  the  share  or  proportion  of  each  of  them,  his  said  nephew  and 
nieces,  so  dying,  of  and  in  the  said  trust  flind,  should  be  paid  to  his  or  her  children  retpee- 
Hvely,  the  children  to  stand  in  the  place  or  stead  of  their  respective  deceased  parents,  and 
to  be  entitled  to  receive  their  respective  parents'  shares  of  his  trust  funds  accordingly  ^  - 
Meld,  a  gift  to  such  children  as  joint  tenants ;  the  effect  of  the  word  "  respectively"  bong  to 
allot  the  several  families  of  children  each  to  its  respective  parent. 
•    ffeathe  v.  ffeathe  (2  Atk.  122,  128),  remaiked  on. 
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rected  that  the  share  or  proportion  of  each  of  them,  his 
said  nephew  and  nieces  so  dying,  of  and  in  the  said  trust 
fund  should  be  paid  to  his  or  her  children  respectively, 
the  children  to  stand  in  the  place  or  stead  of  their  respective 
deceased  parents,  and  to  be  entitled  to  receive  their  respec- 
tive parents'  shares  of  the  trust  fund  accordingly;  and  in 
the  event  of  either  of  them,  his  said  nephews  and  nieces, 
dying  without  issue,  or  such  issue  should  all  die  imder 
twenty-K)ne,  then  the  said  testator's  will  was,  and  he  there- 
by declared,  that  the  whole  of  the  said  trust  fund,  and  all 
interest  due  thereon,  should  in  either  of  those  cases  go  to  and 
be  divided  and  paid  equally  between  and  amongst  the  sur- 

vivon  of  them  his  said  last-mentioned  nephew  and  nieces 

in  equal  shares  and  proportiona 
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He  question  was,  whether,  under  the  trusts  for  the 
ciildien  of  such  of  the  testator's  nephew  and  nieces  as  had 
died  leaving  issue  before  their  share  of  the  trust  fund  had 
become  payable,  such  children  took  as  joint  tenants,  or  as 
tenants  in  common. 


Mr.  BoU,  Q.  C,  and  Mr.  Pole  contended,  that  the  children 
took  as  joint  tenants:  the  word  "respectively"  having  re- 
ference to  the  respective  parents  of  such  children,  so  as  to 
attribute  his  or  her  children  to  each  parent 


ArgwnefU, 


Mr.  Ja/nies,  Q.  C. — ^The  word  **  respectively,''  in  the 
clause  "to  his  or  her  children  respectively,"  must  refer  to 
the  children  inter  se,  and  cannot  have  any  reference  to 
their  parents,  for  the  testator  is  speaking  of  a  single  parent; 
consequently  the  word  "  respectively,"  which  has  no  appli- 
cation to  a  single  person,  must  refer  to  children:  and,  if  so, 
its  effect  is  to  distribute  the  share  of  each  parent  amongst 
bis  or  her  children  as  tenants  in  common. 


J80 

1854. 
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In  HeatJie  v.  Heathe  (a),  Parker,  J.,  Keld,  that  the  word 
"  respectively  "  separates  an  estate,  and  makes  a  tenancy  in 
common.  [Vice-Chancellor. — There  the  words  were 
"  to  and  amongst  all  the  children  respectively."]  But  it 
was  on  the  word  "  respectively "  that  Parker,  J.,  appears 
to  have  relied.  The  word  "  respective  "  is  a  word  of  divi- 
sion and  distribution,  as  laid  down  by  Lord  Hardwidee,  C, 
in  Ma/rryai  v.  Towrdey  (b),  where,  under  a  devise  to  trus- 
tees, as  soon  as  testator's  daughters  attained  their  respec- 
tive ages  of  twenty-one,  to  convey  to  them  and  the  heirs 
of  their  bodies,  as  joint  tenants,  the  mere  occurrence  of  the 
word  ''respective"  was  deemed  so  strong  a  circumstance 
as  to  n^[ative  a  joint  tenancy.  And  in  Torret  v.  Framp- 
ton  (o).  Roll,  C.  J.,  held  a  devise  to  three  persons  and  their 
heirs  respectively,  a  tenancy  in  common. 

.Mr.  RoU,  Q.  C,  in  reply. 

The  Vicb-Chancellor  did  not  think  there  could  be 
much  doubt  that  this  was  a  joint  tenancy,  but  would  look  at 
the  authorities  cited,  and  give  judgment  on  the  following 
day. 


judfjmftu.     Vice-Chancellor  Sir  W.  Page  Wood: — 

I  have  referred  to  the  various  authorities  which  have 
been  cited,  and  some  others,  but  I  find  none  which  bear  veiy 
closely  upon  the  question  in  this  case.  -The  point  is  con- 
cerning the  meaning  of  the  words  used  by  the  testator,  in 
which,  after  dividing  50002.  among  his  nephew  and  nieces 
mentioned  in  the  will,  share  and  share  alike,  he  directs,  that^ 
in  case  any  of  them  should  die  leaving  issue  of  his,  her,  or 
their  body  or  bodies,  before  their  shares  of  the  said  trust 
fund  should  become  payable  under  his  will,  the  share  or  pro- 


(a)  2  Atk.  122, 123.        (6)  1  Ves.  sen.  103.        (c)  Styles,  434. 
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portion  of  each  of  them  his  said  nephew  and  nieces  so  dying, 
of  and  in  the  said  trust  fund,  should  be  paid  to  his  or  her 
children  respectively,  the  children  to  stand  in  the  place  or 
stead  of  their  respective  deceased  parents,  and  to  be  entitled 
to  receive  their  respective  parents'  shares  of  the  trust  fiind 
accordingly. 

That  is  the  only  part  of  the  will  which  it  is  important  to 
notice,  the  contest  being,  on  behalf  of  the  issue  of  one 
family,  that  the  word  "respectively"  creates  a  tenancy  in 
common,  as  was  decided  in  the  case  o{Heathe.Y.  Heaihe  (a) ; 
and  according  to  a  dictum  of  Lord  Hardtuicke  in'MarryiU 
V,  Tovndey  (6),  where  the  word  is  said  to  be  a  word  of  dis- 
tiilmti(Hi  and  division. 

No  doubt  it  has  the  effect  of  distribution;  but  it  may,  or 
may  not,  be  applicable  to  other  subjects,  as  well  as  to  dif- 
ferent members  of  the  particular  class. 

The  commonest  case  of  its  occurrence  is  in  a  gift  to 
children  of  the  shares  of  their  respective  parents.  In  the 
absence  of  the  word  "  respective''  a  gift  to  all  the  children 
of  several  parents  is  divisible  per  capita  instead  of  per  stirpes. 
In  HecUhe  v.  Heathe(a),  there  was  the  word  "amongst^" 
which  alone  would  have  created  a  tenancy  in  common  in 
that  case;  but  Mr.  Justice  Parker  relied  upon  the  word  "re- 
spectively." The  gift  was,  **  to  and  amongst  all  the  children 
respectivdy,  male  or  female,  of  my  brother  and  sister 
Heathe;"  and  the  Courts  by  construing  the  word  "  respec- 
tively "  as  creating  a  tenancy  in  common,  in  effect  ex- 
hausted the  meaning  of  the  word,  so  that^  had  the  question 
(uisen,  it  would  have  been  necessary,  upon  that  construc- 
tion, to  hold  that  the  children  there  must  take  per  capita 
and  not  per  stirpes — a  conclusion  to  which  I  should  have 
hesitated  to  come. 


1864 
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Trust. 


(a)  2  Atk.  122,123. 


(6)  1  Yea.  sen.  103. 
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In  this  case  the  words  ane  different^  and  the  testator 
seems  to  me  to  have  used  the  word  "respectively"  in  its 
proper  and  ordinary  meaning.  I  can  understand  the  mean- 
ing of  the  word  "  respective  "  in  a  gift  to  children  ''on  their 
attaining  their  respective  ages  of  twenty-one  yeara"  So 
also  a  gift  of  100?.  "  to  -4..,  A,  and  C.  respectively/'  would  be 
a  gift  of  1002.  to  each  of  them:  but  a  gift  of  one  fourth 
share  of  property  to  them  respectively  would  not  be  so  intd- 
gible,  and  one  mighty  perhaps,  be  driven,  from  the  impossi- 
bility of  finding  out  any  other  meaning,  to  decide  that  in 
such  a  gift  the  word  would  create  a  tenancy  in  common. 
That  difficulty,  however,  does  not  arise  in  this  case.  Here, 
although  the  word  is  not  necessary,  it  is  not  absolutely  in- 
capable of  meaning.  It  may  be  superfluous,  but  that  is 
quite  another  thing.  It  may  be  said,  with  equal  truth,  that 
the  word  "  respective "  is  superfluous  in  the  clause  which 
iomiediately  follows  that  on  which  this  question  arises;— 
"  the  children  to  stand  in  the  place  or  stead  of  their  re- 
spective deceased  parents,  and  to  be  entitled  to  receive 
their  respective  parents'  shares."  The  children  would  be 
entitled  to  receive  their  respective  parents'  shares  if  the 
testator  had  simply  used  the  words  'Hheir  parents'  sharea" 
And,  if  that  is  the  construction  which  must  xmdeniably  be 
put  upon  the  word  "  respective "  in  the  latter  clause,  it 
would  be  a  stmnge  construction  to  hold  that  I  must  give  a 
difierent  meaning  to  the  word  "  respectively  "  in  the  dauae 
immediately  preceding. 


I  therefore  cannot  hesitate  to  conclude,  that  the  testator 
in  this  case  has  used  the  word  "  respectively  "  in  its  ordi- 
nary and  legitimate  sense,  and  that  its  effect  is  simply  to 
allot  the  several  families  of  children  each  to  its  respective 
parent;  and,  consequently,  there  is  a  joint  tenancy. 
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READ  u  PREST.  jf^^  8^ 

1  HE  object  of  this  suit  was  to  set  aside  a  settlement,  by  PUading—lb 

which  real  and  personal  estate  was  vested  in  the  Defend-  86,«.42,rttie9 

ants  Prest  and  Taylor,  upon  trust  to  sell  and  invest  the  ~^^ ''  ^^' 

proceeds,  and  to  stand  possessed  of  the  trust  funds  and  se-  Bill  to  set 

.  .  aside  a  aetil^ 

conties,  upon  trust,  to  pay  the  mcome  to  the  PlaintiflF  during  ment  aa  hav- 

her  life,  and  subject  thereto  upon  certain  trusts  for  the  Sui^^from 

benefit  of  the  plaintifiTs  nephews  and  nieces,  and  the  chil-  ^^  ^^^^^ 

dien  of  her  deceased  nephews  and  niecea    Under  these  and  by  means 

troste,  the  Defendant  Prest  was  entitled  to  one  twelfth  of  Li^ti^^d 

the  trast  fund,  subject  to  the  life  interest  of  the  Plaintiff      ^^l^^ 

over  her  by 

He  bill  averred  that  the  settlement  was  obtained  fraudu-  ^^^^^fST" 
lentlj  and  by  means  of  misrepresentation  and  undue  influ-  *"*?^  ^** 
ence  acquired  over  the  Plaintiff  by  the  Defendants  Prest  one-twelfth  of 
>^  Taylor.  X^M 

life  interest  of 

Prest  and  Taylor  were  the  only  defendants  to  the  biH  The  trusted 

were  the  only 

The  Defendants  by  their  answer  objected,  that,  although  this  bill.— 
the  bill  sought  to  set  aside  the  settlement,  none  of  the  per-  Mec^onih)r 

sons  beneficially  interested,  except  the  Defendant  Prest,  want  of  par- 

1       ,      .       /  1  „  1  ties:  Firsfc, 

were  parties,  and  submitted  that  all  such  persons  were  ne-  that,  notwith- 

cessaiy  parties,  and  claimed  the  same  benefit  of  the  objection  \^  ^  leVict. 

as  if  they  had  demurred.  ®-  ^\^  *?» 

"^  rule  9,  and 

B.  61,  the 

Upon  the  cause  coming  on  to  be  heard —  question  at  ia- 

*  o  sue  in  tne 

cause  could 
■  not  be  tried 

in  the  pre- 

Mr.  Daniel,  Q.  C,  and  Mr.  E.  R.  J,  Howe,  for  the  Defend-  trustees  only, 
ants,  masted,  that>  in  a  suit  like  the  present,  where  the  veiy  JJJe^i^^®' 

persons  bene* 
fidally  interested  under  the  settlement. 

Secondly,  That  it  was  not  necesaairy  ^bst  aU  such  persons  should  be  made  parties,  although 
acme  of  them,  not  being  next  of  kin  of  the  settlor,  must  be  so;  and  cause  ordered  to  stand 
over,  that  one  of  the  in&nta,  not  being  next  of  kin,  might  appear  by  counsel  at  the  hearing. 
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existence  of  a  settlement  was  at  stake,  the  absent  parties 
beneficially  interested  were  not  sufficiently  represented  by 
the  trustees,  who,  by  collusion  with  the  Plaintiff  or  other- 
wise, might  betray  or  neglect  their  interesta 

Mr.  RoU,  Q.  C,  and  Mr.  Webb  for  the  Plaintiff:— The  case 
falls  within  rule  9  of  the  stat  15  &  16  Vict  c.  86,  a  42,  and 
the  Defendants  are,  therefore,  by  that  section,  precluded 
taking  the  objection. 

Independently  of  that  section,  the  Court  has  power,  under 
the  51st  section,  "  to  adjudicate  on  questions  arising  between 
parties,  notwithstanding  that  they  may  be  some  only  of  the 
parties  interested  in  the  property  respecting  which  the  ques- 
tion may  have  arisen,  without  making  the  other  parties  m- 
terested  parties  to  the  suit" 

The  absent  parties  beneficially  interested  under  this  settle- 
.ment  are  between  forty  and  fifty  in  number ;  and  the  Plaintiff 
has  been  already  compelled  to  abandon  a  former  suit,  insti- 
tuted before  the  Act  15  &  16  Vict  c.  86,  and  to  which  she 
attempted  to  make  the  absent  parties  Defendants.  At  any 
rate,  the  Court  has  a  discretion  under  rule  9,  to  order  some 
of  the  absent  persons  beneficially  interested  to  be  made 
parties,  and  to  hear  the  cause  in  the  absence  of  the 
othera 


Judffmeni, 


Vice^-Chancelloe  Sie  W.  Page  Wood  : — 

The  trustees  in  this  case  are  expressly  charged  with  fraud 
in  obtaining  the  settlement  It  must^  therefore,  be  assumed, 
for  the  purpose  of  the  argument^  that  such  fraud  may  be 
proved  against  them,  and  that^  to  avoid  that  result,  they  are 
capable  of  frirther  firaud  and  misconduct  That  being  so, 
it  seems  to  me,  notwithstanding  the  provisions  of  the  stat 
15  &  16  Vict  a  42,  referred  to  in  the  argument,  that  the 
question  at  issue,  which  is  in  effect  whether  or  not  the  trus- 
tees have  been  guilty  of  the  fraud  and  misconduct  charged 
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by  the  bill,  is  one  which  cannot  be  tried  in  their  presence 
only,  without  any  of  the  absent  parties  beneficially  in- 
terested. 

It  is  true,  the  Defendant  Prest,  as  one  of  the  persons 
ben^cially  interested,  has,  under  the  settlement^  an. interest 
in  maintaining  it  But  his  interest  in  maintaining  his 
character  may  prove  of  more  weight  with  him,  and  induce 
him  to  adopts  in  regard  to  this  suit,  a  course  of  conduct  dif- 
ferent fix)m  that  which  he  might  be  presumed  to  pursue,  if 
his  character  were  not  at  staka 

It  is  not  necessary  that  all  the  absent  persons  beneficially 

inteiestod  should  be  made  parties,  but  some  of  them  must 

be 80;  and  it  would  probably  be  the  best  course  to  select 

same  one  or  more  of  such  of  them  as  are  infants,  and  to 

let  comisel  be  instructed  to  appear  for  them,  it  being  the 

duty  of  counsel  in  all  cases  where  infants  are  represented 

to  Tirge  every  reasonable  objection  and  argument  on  their 

behalf    The  coimsel  on  both  sides  had  better  agree  which 

of  the  infants  shall  be  selected,  but  they  must  not  be  next 

of  kin  of  the  testator. 

No  further  pleadings  will  be  requisite,  imless  counsel  to 
be  instructed  for  the  infants  should  require  it  Such  coun- 
sel appearing,  and  submitting  to  be  boimd  by  the  decree  to 
be  made,  there  will  be  na  need  to  amend. 

Let  the  cause  stand  over,  that  one  or  more  of  the  infants,       Minvte. 
not  being  next  of  kin,  may  appear  by  counsel  at  the  hearing. 


The  cause  was  afterwards  heard,  Mr.  Ja/mea,  Q.  C,  and     Dec,  I3th, 

Mr.  Oreene,  appearing  for  a  dass  of  infants  beneficially  in-         I * 

terested  under  the  settlement,  not  being  uexf  of  kin  of  the 
testator,  and  in  the  absence  of  the  other  persons  beneficially 
interested ;  when  the  bill  was  dismissed  with  costs,  including 
the  costs  of  appearance  of  the  infiemt  defendanta 
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V.  WYTHES. 

Specific  Per-  1  HE  bill  stated,  that,  on  the  20th  of  August^  1853,  an 
■^JJJJ^^^on-  -^^^  ^^  Parliament  wa8  passed,  to  enable  the  Soutk  Woks 
h^tomaJkea  ^^^^7  Company  to  extend  the  Pembroke  line  of  their 
JtaOiway—iind  railway  to  Pennar  Mouth,  and  to  make  a  deviation  in 
forUsPerform-  their  Pembroke  Une;  and  by  which  three  years  and  five 
mMlPeti^  years  bom  the  passing  of  the  Act  were  limited  for  the 
once  of  a  Conr  completion  of  the  works.  That  the  plans,  sections,  and 
tract  to  give  a    books  of  reference  mentioned  in  the  Act  were  duly  deposit- 

Money^wiT^  ed  many  months  before  the  passing  thereof,  and  well  known 
vanced. 

The  Defendftuts  agreed  with  the  Plaintifis  to  undertake  to  execute  a  branch  railway  ac- 
cording to  the  tenuB  of  a  specification  to  be  ptepared  by  the  Plaintiffs'  engineer  for  the 
time  being,  and  to  give  a  bond  to  secure  the  performance  of  their  contract.  The  Plaintifb 
had,  at  the  date  of  the  agreement^  a  bill  pending  to  enable  them  to  make  the  branch,  and 
binding  them  to  complete  within  a  specified  time  on  pain  of  a  suspension  of  dividends  on  the 
capital  of  their  entire  line.  The  specification  was  prepared  by  the  company's  engineer, 
but,  prices  having  risen,  the  Defendants  repudiated  their  agreement  The  PlaintiA  then 
'^  ^  eof  tl  ... 


fil^  their  bill  for  a  specific  performance  oi  the  agreement  according  to  the  terms  of  the 
specification,  and  to  have  the  bond  executed,  charging  that  they  would  have  withdrawn  the 
bill  before  Parliament  by  reason  of  the  liabilities  incurred  on  the  passing  thereof,  had  not  the 
Defendants  (to  whom,  as  owners  of  a  large  estate  adjacent  to  the  proposed  branch,  it  was 
of  great  importance  that  the  Plaintiffs  should  be  bound  to  make  the  branch,)  assented  to  the 
terms  of  the  agreement,  and  the  PUuntUft  believed  that  they  would  bonA  fide  carry  out 
the  same;  that  the  Defendants  by  their  agreement  induced  the  Plaintiffs  to  come  under 
the  obligation  to  make  and  complete  the  lines ;  and  the  Act  was  passed  upon  the  £uth  of 
the  agreement;  and  charging  that  the  not  carrying  out  the  agreement  was  a  fraud  on  the 
Plaintiffs,  there  having  been  a  part  performance  on  their  part 

On  demurrer,  it  was  hdd  (assuming  the  agreement  to  be  valid  within  the  Statute  of 
Frauds,  and  in  other  respects  one  upon  which  the  Plaintiffs  could  recover) :  First,  that  the 
agreement  could  not  be  enforced  as  resards  the  construction  of  the  railway,  because^  from 
the  nature  of  the  works,  the  subject  of  the  agreement,  it  was  an  agreement,  the  execution 
of  which  the  Court  could  not  superintend  consistently  with  public  convenience,  inasmuch 
as  the  motions  would  be  incessant  for  committal  or  otherwise  for  non-performance  of 
orders  with  regard  to  the  making  of  particular  works,  besides  the  difficulty,  on  the  ground 
of  recipA>city,  in  enforcing  that  part  of  the  agreement  by  which  the  Plaint^  were  to  pro- 
vide the  land;  and  because  the  Phuntifis,  having  by  their  Act  power  to  acquire  the  land, 
could  make  the  railway  for  themselves,  and,  having  so  ascertained  the  expense  the  Defend- 
ants had  put  them  to,  would  have  an  adequate,  uid  the  better,  remedy  in  damages:  and 
that  the  circumstances  of  fraud,  alleged  in  the  bill,  did  not  prevent  the  application  of  the 
foregoing  reasons. 

Secondly,  that,  as  the  Court  cSuld  not  superintend  the  general  execution  of  the  whole 
works,  or  enable  the  Defendants  to  earn  the  whole  of  the  money  to  which  they  would  be 
entitled  for  the  works  when  made,  the  execution  of  the  bond  would  be  a  piecemeal  per- 
formance of  the  agreement^  which  the  Court  would  not  direct:  and  the  demumr  was 
allowed. 

Whether,  in  the  simple  case  of  an  advance  of  money,  with  an  agreement  to  execute  a 
bond  for  its  repayment,  such  an  agreement  would  be  executed  in  this  Court — Qiicrre. 
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to  the  Defendants,  and  accurately  shewed  the  Pembroke 
hne  of  railway  mentioned  in  the  memorandum  of  agree- 
ment of  the  Ist  of  August,  1853,  thereinafter  set  forth. 
That,  pending  the  bill,  which  afterwards  became  the  Act  of 
Parliament  of  the  20th  of  August,  1853,  and  before  it  was 
passed,  but  after  its  provisions  were  well  known,  divers  of 
the  directors  of  the  company  had  doubts,  on  various  groimds, 
as  to  whether  it  would  not  be  expedient  and  advisable  to 
withdraw  the  bill,  and  give  up  the  intention  of  having  it 
passed;  but  that,  during  the  progress  of  the  bill,  negotia- 
tions were  opened  with  the  Defendants  Wythea  and  Tred- 
wdl,  in  the  course  of  which  the  Defendants  wrote  and 
Beat  to  Mr.  Brund,  the  PlaintifEEi'  engineer,  a  letter,  dated 
the  304  of  Jime,  1853,  in  these  words: — 
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'We  have  examined  the  plan  and  section  relating  to  the 
proposed  Pefmbroke  Branch  Railway,  being  a  distance  of 
twenty-two  miles  or  thereabouts;  and  we  now  offer  to  exe- 
cute the  whole  of  the  works  of  every  kind,  (except  stations, 
m&mtenance  and  providing  the  requisite  land,  which  are 
not  included  in  our  estimate),  and  to  supply  the  whole  of  the 
permanent  way  materials,  including  Barlow's  patent  rails 
at  901bs.  per  lineal  yard,  necessary  for  the  full  and  entire 
completion  of  the  above  branch  railway  as  a  single  line  of 
railway,  to  your  satisfection,  for  the  sum  of  275,000i.,  the 
character  of  the  works  to  be  similar  to  the  works  of  the  Sovih 
Wales  Railway  (Company,  and  to  complete  the  line  in  two 
years  aft^  receiving  possession  of  the  requisite  land ;  and  we 
are  willing  to  give  the  company  five  years'  credit,  on  being 
secured  the  above  amount^  with  interest  at  4t^  per  cent  in 
the  interim  in  some  reasonable  manner. 

Thomas  Tredwell, 
Oeobge  WytheSw'' 

That,  after  this  letter,  and  some  further  negotiation,  an 
agreement  between  the  Plaintiffs  and  Defendants,  (being  the 


/ 
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agreement  in  the  bill  referred  to  as  the  agreement  or  memo- 
randum of  agreement  of  the  Ist  of  August,  1853),  was 
come  to,  and  reduced  into  writing.    That  this  agreement  was 
in  duplicate,  and  one  duplicate  thereof  was  signed  by  the 
Defendants,  and  the  other  was  duly  executed  by  the  Plain- 
tifiGs  under  their  common  seal    That  the  written  agreement 
signed  by  the  Defendants  was  as  follows: — "South  Wales 
Railway,  Pembroke  BrancL — ^Memorandimi  between  the 
South  Wales  Railway  (Company  and  Mr.  Parson,  acting  for 
Mr.  Wythes  and  Mr.  TredweU.    The  Company  to  find  the 
land  within  a  reasonable  time,  and  build  the  stationa    The 
contractors  to  give  a  bond  to  the  amount  of  50,0002.,  to  secure 
the  performance  of  their  contract^  and  to  undertake  to  exe- 
cute the  works  for  a  double  line  of  railway,  and  the  ballast- 
ing and  permanent  way  for  a  single  line,  according  to  the 
terms  of  the  specification,  to  be  prepared  by  the  engineer  of 
the  company  for  the  time  being  of  the  company,  for  the  sum 
of  290,000{.,  to  be  complete,  ready  for  opening,  by  the  1st 
of  December,  1855,  to  be  paid  in  a  new  stock  to  be  created, 
bearing  51.  per  cent  interest  from  the  day  of  the  line  being 
so  ready  for  opening,  such  interest  being  derived  firom  the 
receipts  upon  branch  line,  60  per  cent  of  such  gross  re- 
ceipts being  devoted  to  such  purpose,  and  an  additional  10 
per  cent  of  such  receipts,  making  70  per  cent  on  all 
traffic  over  the  said  branch  which  shall  pass  to  and  finom  or 
beyond  CcLerrria/rthen,  or  any  more  distant  place  on  the 
main  line,  the  residue  of  the  gross  receipts  upon  the  said 
branch  being  retained  by  the  company  for  working  the 
branch,  any  arrear  of  the  interest  of  51.  per  cent  in  one  year 
to  be  made  good  out  of  any  surplus  in  any  following  year  or 
years,  until  the  stock  is  redeemed;  the  South  Wales  Rail- 
way Company  to  have  the  option  of  redeeming  such  stock, 
or  any  portion  thereof,  at  any  time  after  the  opening  of  the 
branch,  upon  *     years  notice,  at  par,  paying  any  arrear  of 
interest,  if  any  be  due  as  above,  on  the  stock  so  redeemed; 
and  it  is  further  agreed,  that  the  company  shall  positively 
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redeem  such  stock  at  par,  either  by  payment  in  cash,  or,  at 
the  company's  option,  by  exchanging  or  converting  such 
stock  into  ordinary  shares  of  the  company,  but  without  pay- 
ing any  arrears  of  interest,  whenever  the  SouOi  Wales  Bail- 
iray  Company's  ordinary  shares  are  above  par,  and  shall 
have  remained  so  for  a  continuous  period  of  not  less  than 
six  calendar  months,  or  during  such  pmod  shall  have 
averaged  half  per  cent  above  par,  provided  that,  at  the 
same  timet,  a  sum  of  100,0001.,  at  the  least,  shall  have 
been  paid  up,  and  bond,  fide  expended  upon  the  works  of 
the  Milford  Haven  Docks,  to  be  duly  certified  by  the  en- 
^nee^in-chief  for  the  time  being  of  the  said  dock  company. 
The  company  to  work  the  branch  in  a  reasonable  and  pro- 
per maimer,  as  compared  to  the  remainder  of  the  8(yu;0i 
Wales  RaHwBy;  in  case  of  difference  as  to  working,  the 
same  to  be  settled  by  arbitration.  Any  of  the  details 
of  fliis  arrangement^  in  case  of  difference,  to  be  determined 
by  a  referee,  to  be  appointed  by  the  Solicitor-General  for  the 
time  being,  on  the  application  of  either  party ;  such  referee 
to  draw  out  and  settie,  on  behalf  of  both  parties,  the  docu- 
ments necessary  to  carry  it  out  The  arbitrators,  under 
working  clause,  to  have  the  power  of  considering  whether 
the  mode  of  working  the  Pembroke  branch  is  reasonable, 
having  reference  to  the  company's  mode  of  working  the 
branch  to  Neylcmd;  and  if  the  arbitrators  make  any  award, 
both  parties  to  abide  by  it" 
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That  if  the  agreement  had  not  been  entered  into,  the 
bill,  which  ultimately  became  the  Act  of  the  20th  of  Au- 
gust, 1853,  would  have  been  withdrawn,  but  it  was  passed 
on  the  fedth  of  the  agreement  That^  previously  to  the 
date  of  the  agreement,  it  was  well  known  to  the  said  De- 
fendants that  Mr.  Brv/nd  was  the  company's  engineer; 
that  the  Defendants  had  been  railway  contractors  in  a  large 
way  of  business  for  many  years  ;  and  previously  to  and  at 
tile  date  of  the  said  memorandum,  were  perfectiy  well 

VOL  L  o  K.  J. 
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1854.        acquainted  with  Mr.  Brv/nd's  specifications,  and  they  were 
Thk  South     content  to  leave  themselves  in  Mr.  Brunei's  hands  as  to  tlie 
RA^Afoo    «P®<5ification ;  that  Mr.  BruneVa  specifications  of  the  kind 
••  referred  to  in  the  memorandum  of  agreement  were^  well 

known  to  contractors  generally;  that  the  Defendants  had 
made  works  imder  Mr.  Brunei  and  according  to  his  speci- 
fications, and  it  was  a  veiy  usual  thing  for  contractors  to 
contract  according  to  the  terms  of  a  specification  to  be  after- 
wards prepared  by  the  engineer  of  the  company ;  that,  soon 
after  the  date  of  the  said  memorandimi,  and  the  passing  of 
the  said  Act  of  Parliament  of  1853,  Mr.  Brunei  commenced 
preparing  the  specification,  and  in  the  course  of  preparing 
it  had  many  interviews  with  the  Defendants  with  reference 
thereto ;  and  that,  during  these  interviews,  the  Defendants 
never  once  pretended  that  they  were  not  bound  by  the 
agreement ;  that  Mr.  Brunei  completed  the  specification, 
and  that^  after  he  had  completed  it,  the  Plaintifis^  solidtorB 
wrote  several  letters,  urging  the  Defendants  to  perfect  tbe 
memorandum  of  agreement ;  and  that,  in  the  coarse  of  this 
correspondence,  which  extended  firom  Januaiy  to  June, 
1854,  the  Plaintifib'  solicitors  sent  to  tbe  Defendants'  soli- 
citor, on  behalf  of  his  clients,  a  draft  formal  contract.  My 
carrying  out  the  terms  of  the  memorandum  of  agreementi 
and  containing,  by  way  of  schedule,  a  copy  of  Mr.  Brunei's 
specification;  but  the  Defendants  had  not  complied  with 
such  request 

The  bill  charged  that  the  Plaintifis  had  always  been, 
and  were,  ready  and  willing  to  do  all  that  ought  to  be  done 
on  their  part  under  the  agreement ;  and  had  fiiU  power  to 
enter  into  the  same,  and  to  carry  out  its  provisiona 

The  bill  then  contained  the  following  chaige: — "The 
Defendants,  or  one  of  them  in  conjunction  with  some  other 
person  or  persons,  have,  and  at  the  time  the  aforesaid 
agreement  of  the  Ist  day  of  August,  1853,  was  entered  into, 
had  purchased  a  large  and  valuable  estate  in  the  county  of 
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Pembroke,  to  which  the  PeTobroke  Branch  Railway  and  the 
railways  authorised  by  the  said  Act  of  August^  1853,  would 
form  a  direct  means  of  access,  and  by  means  of  which  the 
value  of  the  said  estate  would  be  much  enhanced;  and  the 
said  Defendants,  or  one  of  them,  previously  to  and  at  the 
date  of  the  said  agreement,  were,  or  was,  largely  interested 
in  securing  the  construction  of  certain  docks  at  or  near  to 
Pemirokey  and  adjoining  the  estate  so  purchased,  which 
docks,  when'  constructed,   would  also  much   enhance  the 
value  of  the  said  estate,  and  to  which  docks  the  railways 
aathorised  by  the  said  Act  of  August,  1853,  were  and  are 
esBontial ;  and  it  was  of  great  importance  to  the  Defendants, 
or  oDe  of  them,  as  owners  or  owner  of  the  said  estate,  that^ 
the  Plaintiffs  should  be  bound  to  make  and  complete  the 
Imes  of  railway  mentioned  in  the  said  last-mentioned  Act; 
and  the  Defendants^  by  their  said  agreement,  induced  the 
Plaintiffs  to  come  under  an  obligation  to  make  and  com- 
plete the  same,  yet  now  seek  to  repudiate  their  said  agree- 
ment, and  at  the  same  time  to  obtain  the  benefit  of  the 
veiy  obligation  which  the  said  Act  has  imposed  on  the 
Plaintiffis,  and  which  would  not  have  been  imposed  on  them 
but  for  the  said  agreement,  which  the  Defendants  so  now 
seek  to  repudiate."     It  further  charged,  that  Mr.  BrvmeUa 
specification  contained  every  necessary  and  proper  particular, 
and  defined  accurately,  and  in  every  respect^  what  the  De- 
fendants were  bound  to  do,  and  how  they  were  to  commence 
and  complete  the  works  for  the  double  line  of  railway,  and 
the  baUasting  and  permanent  way  for  the  single  line,  and  by 
what  means  they  could  complete  their  said  agreement,  and 
every  matter  and  thing  therein   referred  to  and  meant 
thereby;  and  the  Defendants,  if  so  minded,  would  forthwith 
commence  and  complete  the  works  for  a  double  line  of 
railway,  and  the  ballasting  and  permanent  way  for  a  single 
line,  according  to  the  terms  of  the  said  agreement;  that 
the  memorandum  of  agreement  was  one  the  meaning  of 
which  any  railway  contractor  would  at  once  comprehend; 
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that  there  had  never  been  any  difference  between  the  Flain- 
ti{&  and  Defendants  as  to  the  line  of  railway  meant  and 
intended  thereby;  and  amongst  railway  contractors  and 
engineers,  there  could  not  be  any  difference  of  opinion  as 
to  the  meaning  of  "The  works  for  a  double  line  of  railway, 
and  the  ballasting  and  permanent  way  for  a  single  line/' 
The  bill  charged,  that,  but  for  the  rise  in  the  money  market 
and  the  increase  in  the  cost  of  labour  and  materials,  the 
.Defendants  would  gladly  have  completed  their  contract; 
and  concluded  with  the  following  charges : — "  The  Plaintife, 
as  the  Defendants  well  know  and  knew,  came  under  great 
liabilities  on  and  by  reason  of  the  passing  of  the  said  Act 
of  Parliament,  of  August,  1853,  and  are  bound  to  complete 
the  Pefwircike  line  within  the  specified  times,  on  pain  of  a 
suspension  of  dividends  on  the  capital  of  their  entire  line; 
and  they  would  have  withdrawn  the  bill  for  the  said  last- 
mentioned  Act  of  Parliament,  by  reason  of  the  liabilities 
incurred  on  the  passing  thereof,  had  not  the  Defendants 
agreed  to  the  terms  of  the  said  agreement^  and  the  Plainti& 
believed  that  they  would  bond,  fide  carry  out  the  sama  The 
not  carrying  out  the  said  agreement  was  a  firaud  on  the  Plain- 
tiflfe,,  there  having  been  a  part  performance  on  their  parL" 


The  bill  prayed,  that  the  agreement  of  the  1st  of  August, 
1853,  might  be  specifically  performed  by  the  Defendants,  ac- 
cording to  the  terms  of  the  specification  prepared  by  Mr.^n^ 
7id;  and  that  it  might  be  declared  that  the  same  was  binding 
on  the  Plaintiffs  and  Defendants;  and  that  the  Defendants 
might  be  decreed  to  give  a  bond  in  the  amount  of  50,000{.  to 
secure  the  performance  of  their  contract;  and  that  the  bond 
and  the  formal  jcontract  containing  a  copy  of  Mr.  Brundls 
specification  in  the  schedule  thereto,  might  be  duly  ex- 
ecuted, being  ,first,  if  necessary,  approved  and  settled  as 
the  Court  might  direct;  and  that  the  Defendants  might  be 
decreed  to  execute  the  works  for  a  double  line  of  railway,  and 
the  ballasting  and  permanent  way  for  a  single  line,  accord- 
ing to  the  specification. 
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The  Defendants  demurred  to  the  bill  for  want  of  equity,        1854. 

putting  in  separate  demurrers.  T^b  South 

Walk 
^______^___  Railwat  Co. 

9. 

Wtthm. 
Mr.  Danid,  Q.  C,  Mr.  Ja/inea,  Q.  C,  Mr.  Rogers,  and      ^  — 

A  I~l7liitll^llf 

Mr.  BahingUm  in  support  of  the  demurrers. 

This  is  not  an  agreement  of  which  the  Court  will  enforce 
specific  performanca 

Fiist  The  agreement  is  invalid  by  the  4th  section  of 
die  Statute  of  Frauds;  for,  although  an  agreement  ''that 
ianotto  be  performed  within  the  space  of  one  year  from 
the  making  thereof,"  it  is  neither  contained  in  the  m©- 
morandum  signed  by  the  Defendants,  nor  can  it  be  col- 
lected bom  any  document  coimected  with,  or  referred  to  in, 
that  memorandum  with  certainty  su£ficient  for  identificar 
tion.    Without  parol  evidence  it  is  impossible  for  the  Court 
to  ascertain  the  meaning  of  the  expressions  "the  Pemr- 
hrcke  branch"  (which,  unaided  by  such  evidence,  can  only 
be  referred  to  the  Pembroke  branch  existing  at  the  date  of 
this  memorandum),  "the  stations"  (which  may  be  varied 
indefinitely  in  number),  or,   "  the  terms  of  the  specifica- 
tion to  be  prepared  by  the  engineer  for  the  time  being  of 
the  company."  Parol  evidence  is  inadmissible  to  explain  any 
of  these  expressions,  or  to  connect  with  the  memorandum 
the  specification  in  the  bill  alleged  to  have  been  prepared 
by  Mr.  BruTiel,  there  being  nothing  to  prevent  the  Plain- 
tiff from  substituting  any  specification  they  please:  Boy- 
deU  V.  Drwrmno7id{a),  Cliiuj/n,  v.  Cooke (b),  Ridgway  v. 
Wharton  (c). 

Secondly.  AngnTning  the  agreement  to  be  valid  imder  the 
Statute  of  Frauds,  the  stipulation  it  contains  on  behalf  of 
the  company  with  reference  to  the  mode  of  payment  by 

(a)  U  East,  142.    (&)  lSch.&Lef.22.    (c)  3DeG.,Mac.&a677,697. 
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Bailwai  Co.   ra^dum,  was  ultri  vires,  and  on  the  part  of  the  company 
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the  agreement  was  illegal.  [They  referred  to  sects.  35,  36, 
and  37  of  the  Act  of  1853;  and  to  secta  120  and  121  of 
thtt  Companies  Clauses  Consolidation  Act,  limiting  to  profits 
the  power  of  declaring  dividenda]  Nor  had  the  drrectors 
of  the  company  power,  as  against  the  general  body  of  the 
shareholders,  to  delegate,  as  by  the  memorandum  they  pro- 
fess to  delegate,  to  arbitrators  the  power  of  settling,  in  the 
event  of  a  difference  arising,  the  mode  in  which  the  railway 
should  be  worked. 


Thirdly.  Assuming  the  agreement  to  be  le^  and  valid, 
still  it  is  not  one  to  be  enforced  in  this  Court.  It  is  not  a 
concluded  contract,  but  an  agreement  to  enter  into  a  con- 
tract, the  details  of  which  are  to  be  settled  by  a  referree, 
and  that  referree  not  necessarily  Mr.  Bf^nel,  in  whom  the 
Defendants  must  be  taken  upon  this  demurrer  to  have  had 
the  implicit  confidence  alleged  in  the  bill,  but  any  stranger, 
who,  in  the  event  of  Mr.  Brunei's  death  or  ceasing  to  hold 
his  office,  might  happen  to  be  engineer  for  the  time  being 
of  the  company;  and  who  might  require,  among  such  de- 
tails, additional  works,  increasing  the  expense  tf  the  Defend- 
ants by  thousands  of  pounds.  Such  an  agreement  is  too 
vague  and  too  unreasonable  to  become  the  subject  of  spe- 
cific performance:  Harnett  v.  Yeilding{a),  Lord  James 
Stuart  V.  The  London  and  North  Western  Railway  Com- 
pany (6),  Mosely  v.  Virgin  (c). 

Fourthly.  The  works,  the  subject  of  this  contract,  are  of  a 
description  of  which  the  Court  has  never  exercised  and 
cannot  exercise  jurisdiction  by  way  of  enforcing  specific 
performance:   Ranger  v.    The  Oreat  Western  Railway 


{a)  2  Sch.  &  Lef  549.    (6)  1  De  G.,  Mac  &  G.  721.     (c)  3  Ves.  164. 
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Gomfanyip).  StorevY.  The  Oreat  Western  Railway  Comr 
pany(b),  althongfa  a  seeming  exceptioii,  was  decided  upon 
reiy  special  circumstances,  which  do  not  exist  here,  and  not 
the  least  of  which  was  the  circumstance,  that  the  land,  upon 
which  the  works  the  subject  of  that  contract  were  to  be 
executed,  was  in  the  possession,  not,  as  here,  of  the  Plain- 
tiff, who,  therefore,  had  no  power  to  execute  them  for  him- 
self, but  of  the  Defendants.  Here  the  Plainti&  have  the 
land,  can  have  the  railway  made  upon  it  without  specific 
perfomiance,  and  in  respect  of  loss  (if  any)  can  recover  ade- 
quate damages  at  law.  They  cannot  bring  themselves  with- 
in the  principle  of  specific  performance,  as  stated  in  Flint  v. 
Bmidon^c),  that  it  is  only  where  the  party  wants  the  thing 
in  specie  and  cannot  have  it  any  other  way,  or  where  the 
i^  remedy  is  inadequate  or  defective,  that  Courts  of 
equity  should  interfere.  See  also  Lucas  v.  Commerford(d), 
where  Lord  Thurlow,  C,  objected  to  the  precedent  of 
building  a  house  under  the  direction  of  the  Court  (e). 
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In  regard  to  the  bond,  the  Court  will  not  enforce  the  ex- 
ecution of  a  bond,  except  where,  as  in  Avery  v.  Lang- 
ford(J),  it  can  be  shewn  that  the  contract  for  the  perform- 
ance  of  which  such  bond  is  to  be  conditioned,  is  a  contract 
capable  of  being  legally  executed;  which  this  contract  is 
not,  and  even  if  it  were,  the  Court,  declining  directly  to 
enforce  performance  of  the  contract,  would  decline  also 
to  do  so  indirectly  by  compelling  the  execution  of  the 
bond 

Mr.  RoU,  Q.  C,  and  Mr.  Oiffard  in  support  of  the  bill — 
The  Statute  of  Frauds  has  no  application  to  this  agree- 


(a)  1  Railw.  Cas.  1,  51. 
(6)  3  B^w.  Cas.  106. 
(c)  8  Ves.  162. 

(c03Bro.C.C.166;Aa,  iVes. 
011.235. 


(e)  Other  cases  oa  this  sabject 
will  be  found  cited  in  Batten  on 
Specific  Performance,  pp.  149 — 
159. 

(/)Kay,663. 
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ment,  which  i%  in  all  respects,  precise,  explicit^  and  intelli- 
gible; or  if  in  any  particular,  as  in  the  words  "  the  Pem- 
broke branch,"  there  be  in  it  a  latent  apibiguity,  the  exist- 
ence of  such  ambiguity  is  precisel]^  the  ground  for  admit- 
ting parol  evidence  in  explanation.  The  objection  to  that 
part  of  the  memorandum  which  refers  to  the  specification 
to  be  prepared  by  Mr.  Birwnel,  proves  too  much,  and  would 
make  it  impossible  to  refer  in  an  agreement  to  any  docu- 
ment not  in  existence,  and  completed^  before  the  agreement 
was  signed. 

Neither  is  there  any  objection  to  the  agreement  on  the 
ground  of  its  being,  on  the  part  of  the  company,  ultrft,  vires, 
or  otherwise  illegal.  It  is  a  mistaken  construction  of  the 
memorandum  to  say,  that  interest  on  the  proposed  stock  is 
to  be  paid  out  of  gross  receipts;  and,  even  if  that  were  the 
correct  construction,  the  company  has  a  rights  as  between 
themselves  and  preference  shareholders,  to  bind  themselves 
to  pay  interest  out  of  the  gross  receipts  of  a  particular  por- 
tion of  the  line,  and  to  defray  the  working  expenses  of  that 
portion  of  the  line  out  of  other  moniea  The  35th  section 
of  the  company's  Act  of  1853  gives  them  fiill  power  to 
stipulate  as  they  have  done  in  reference  to  the  mode  of 
payment  of  the  Defendants. 

This  is  not  only  a  concluded  contract,  but  one  which, 
on  the  Plaintife'  part^  has  been  performed  to  the  extent  of 
their  having,  upon  the  faith  of  it,  obtained  an  Act,  which 
has  exposed  them  to  heavy  liabilities,  and  a  suspension  of 
dividends  on  the  capital  of  their  entire  line. 


It  is  not. true  that  the  Plaintiff  have  an 
remedy  in  damages.  Damages  would  not  compensate  the 
PlaintifiEs,  who  want  to  have  their  railway  in  specie,  and 
cannot  have  it  in  specie  without  specific  performance: 
Pvsey  V.  Puaey  (a). 

(a)  1  VenL  27a 
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The  alleged  difficulty  the  Court  would  meet  with  in  at- 
tempting to  superintend  works  of  this  description,  was  an 
a^ument  equally  applicable  in  principle  to  Storer  v.  Hie 
QmU  Western  Bailway  Compomy(a),  and  Price  v.  The 
Corporation  of  Penz€mce(]b),  in  both  which  cases  the  bill 
was  entertained. 
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In  cases  of  trust  the  Court  has  not  hesitated  to  enforce 
the  performance  of  particular  works,  as  the  felling  of  par- 
ticular trees^  the  erection  of  a  house,  and  similar  undertak- 
ings: see  Marker  v.  Ma/rheT{c),    And  the  principle  is  the 
same  in  the  case  of  a  contract,  where  it  would  amount  to  ia 
bud  on  the  Plaintifib,  if  the  Defendants  were  permitted  to 
e?ade  its  execution.    And  such  is  the  case  here.    The  De- 
feodaats  being,  by  reason  of  the  situation  of  their  property, 
laigely  interested  in  the  construction  of  this  railway,  con* 
tract  to  execute  it  upon  the  terms  mentioned  in  the  memo- 
randum of  agreement^  and  by  so  contracting  induce  the 
company,  who,  but  for  such  contract  would  have  aban* 
doned  the  bill,  which  ^afterwards  became  the  Act  of  August, 
1853,  to  proceed  with  that  bill,  and  to  incur  the  heavy  liar 
bilities  which  the  Act  has  imposed;   and  now,  having  ob- 
tained the  benefit^  the  Defendants  repudiate  the  burthen  of 
their  contract,  and  ask  the  Court  to  assist  them  in  this 
unoonsdenlious  conduct     [They  referred  to  the  charges  in 
the  bill  set  forth  at  pp.  190  and  192  supra.]    These  are  spe- 
cial circumstances,  which,  even  if  the  Court  felt  any  doubt 
as  to  the  exercise  of  the  jurisdiction,  would  determine  it  to 
enforce  performance  of  the  contract 

The  Vicb-Chancellor — ^How  do  you  meet  the  objec- 
*tion,  on  the  ground  of  reciprocity,  that  the  exercise  of  the 
jurisdiction  would  be,  in  effect,  a  piecemeal  performance  of 
the  contract?     Suppose  the  Defendants  should  happen 


(a)  3  BaUw.  Ga&  lOa  (&)  4Hare,506. 


(c)  9  Hare,  1. 
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to  perform  this  contract^  how  are  they  to  be  seemed 
payment? 

Mr.  Oiffard. — ^That  objection  was  equally  applicable  in 
Lurrdey  v.  Wagner  (a),  where  the  jurisdiction  was  exer- 
cised in  respect  of  a  stipulation  forming  part  of  a  contract^ 
the  whole  of  which  the  Court  could  not  enforce.  [The 
Vice-Chancellor. — That  was  a  negative  stipulation.]  The 
principle  is  the  same,  whether  the  stipulation  be  positive  or 
negative,  and  is  this:  that,  where  the  Court  can  interfere 
without  injustice  to  the  Defendant,  and  with  justice  to  the 
Plaintiff,  the  jurisdiction  will  be  exercised. 

At  all  events,  the  Plaintiffs  are  entitled  to  the  bond;  the 
part  of  the  memorandum  which  relates  to  the  bond  being  car 
pable  of  being  severed  from  the  rest,  and  enforced  without  in- 
fringing any  rule  of  the  Court  [The  Vicb-Chancellob. — 
The  question  is  this:  am  I  to  compel  the  Defendants  to  exe- 
cute the  bond,  if  I  cannot  compel  the  Plaintiffs  to  perform 
their  part  of  the  agreement?]  If  there  is  any  doubt  as  to 
whether  the  Raintifis  are  in  a  position  to  perform  their  part 
of  the  agreement,  the  course  would  be  a  reference  to  Cham- 
bers to  ascertain  the  point,  as  in  Oraham  v.  Oliver  (b) ;  and 
see  The  Exeter  and  CredMon  BaUway  Company  v. 
BuUer{cy 

A  reply  was  not  heard. 


JvdgmmU.       ViCE-ChANCELLOR  SiR  W.  PAGE  WOOD: — 

The  decision  of  these  demmrers,  although  a  great  num- 
ber of  questions  have  been  raised,  argued,  and  answered, 
must  depend  upon  the  broad  general  principles  which  have 
been  applied  to  all  cases  of  this  character  from  a  very  early 
period ;  and  any  further  consideration  I  could  give  to  the 
case  would  not  alter  my  opinion  in  that  respect 


(a>  1  De  G.,  Mac.  &  G.  604.     (6)  3  Beav.  121    (c)  6  Railw.  Cas,  211 
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I  will  assume  the  agreement,  the  subject  of  this  suit^  to 
be  an  agreement  clearly  and  distinctly  valid  within  the 
Statute  of  Frauds,  with  every  requisite  provision,  as  plainly 
expressed  as  if  the  contract  had  been  fully  drawn  out;  and 
I  will  further  assume  it  to  be  a  contract,  in  the  common 
form,  to  execute  certain  works,  to  be  paid  for  in  money  in- 
stead of  sharea 
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Assuming  this  to  be  the  state  of  things,  I  cannot  conceive 
that  th^re  would  be  in  this  case  anything,  except  the  allega- 
tion, to  which  I  will  presently  advert^  of  the  deception  prac- 
tised on  the  Plaintifls,  to  distinguish  the  case  from  Banger 
V.  T^  Oreat  Western  Railway  Compamyy  in  which  Lord 

Ccttenha/m  observed,  that  the  contract  was  obviously  of  a 
oatare  aver  which  this  Court  could  not  have  jurisdiction  by 
way  of  directing  a  specific  performance;  and  I  apprehend 
that  there  is  not  anywhere  to  be  found  in  the  books,  an  in- 
stance approximating  to  such  a  case  as  I  have  before  me,  in 
which  the  Court  has  been  asked  to  exercise  its  jurisdiction 
of  specific  performance,  for  carrying  into  efiect  a  contract  for 
the  execution  of  works  of  a  very  complicated  and  difficult 
diaracter,  and  for  the  non-<x)mpletion  of  which  contract  a 
remedy  may  be  had,  and,  as  it  seems  to  me,  not  only  an  ade- 
quate, but  the  better,  remedy  in  damagea     ' 


In  the  cases  referred  to,  fix)m  that  of  FImU  v.  Brcmdon 
to  Storer  v.  The  Oreat  Western  Raihvay  Com/pa/ay,  which 
was  decided  not  in  any  way  in  opposition  to  the  rule,  but 
in  perfect  accordance  with  it,  the  Court  has  held  that  con- 
tracts for  building,  and  contracts  for  executing  works  gene- 
rally, are  matters  which,  in  the  first  place,  the  Court  can- 
not easily  superintend;  and  that  when  such  contracts  are 
broken,  there  is  an  adequate  remedy,  by  way  of  damages,  in 
the  Courts  of  common  law.  In  Storer  v.  Ths  Great  West- 
em  Railway  Companyy  the  Court  anxiously  guarded  it- 
self by  pointing  out  the  special  circumstances  of  that  par- 
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ticiilar  case;  that  the  company  had  obtained  posBesston  of 
the  Plaintiff's  land  upon  the  faith  of  a  contract  on  their  part 
to  construct  for  him  an  archway  or  bridge,  which  was  most 
material  to  his  comfort  with  reference  to  his  reaidenoe,  the 
railway  passing  through  his  property,  and  he  having  no  ac- 
cess to  the  portion  lying  beyond  the  line  except  by  means 
of  such  archway  or  bridge;  in  addition  to  which,  it  is  to  be 
observed,  that  he  had  no  means  of  testing,  by  way  of 
damages,  the  inconvenience  that  would  arise  from  the  bridge 
not  being  made,  because  the  place  where  it  was  to  be  con- 
structed was  not  his  own  land,  so  that  he  had  no  power  of 
constructing  it  for  himself;  and  it  was  under  these  special 
circumstances,  that  the  Court  held  that  to  be  an  exception  to 
the  general  dass  of  casesL   So,  also,  in  Price  v.  2%«(7orpom- 
tion  ofPenzcmce,  the  corporation,  by  virtue  of  a  contract 
with  the  plaintiff  had  obtained  possession  of  his  land,  and 
having  obtained  such  possession,  had  neglected  to  construct 
a  market-place,  the  construction  of  which  formed  the  very 
purpose  for  which  he  had  sold  them  the  land     It  is  true, 
the  argument  of  inconvenience  was  applicable  to  that  case; 
it  might  be  an  inconvenience  for  the  Court  to  superintend 
the  building  of  the  market-place,  but  it  was  an  inconvenience 
not  to  be  put  in  comparison  with  the  enormous  inconvenience 
which  would  attend  the  operations  of  the  Court,  if  it  were  to 
take  upon  itself,  as  between  contractors  and  railway  compa- 
nies, the  making,  as  it  would  have  probably  to  make,  half  the 
railways  in  the  kingdom.  But,  besides  that  consideration,  the 
same  observation  applies  to  the  case  oi  Price  v.  The  Corporor 
tion  of  PcTizcmcey  as  that  which  I  made  in  reference  to  that 
of  Sixtrer  v.  The  Great  Western  BaUway  Company,  namely, 
that  the  Plaintiff,  having  parted  with  his  land,  had  no  op- 
portunity of  building  the  market  at  his  own  cost^  and  so  as- 
certaining the  amount  of  damages  sustained  by  reason  of  the 
non-performance  of  the  contract 


What  has  happened  here  is  this,  (assuming  the  contract 
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to  be  in  every  lespect  fitvourable  to  the  Flaintiffi, — a  legal 
contract,  for  the  non-performance  of  which  the  company 
would  have  a  remedy  in  damages), — the  company  have  got 
the  land,  or,  at  any  rate,  they  have  an  Act  of  Parliament 
giving  them  power  to  acquire  the  land;  aad  they  have  the 
power  of  making  the  railway.     It  is  true,  as  was  suggested 
in  argument^  they  may  meet  with  great  difficulties  in  mak- 
ing the  railv^y  themselves;  but  there  is  nothing  to  prevent 
their  making  it  themselves,  and  having  so  made  it,  and  so 
ascertained  the  exp^ise  the  Defendants  have  put  them  to, 
they  may  recover  damages  for  the  non-performance  of  the 
contract;  or,  without  doing  that,  they  may  simply  bring  an 
action  at  once,  in  respect  of  the  damages  they  may  be  able 
to  prove,  to  the  satisfaction  of  a  jmy,  to  have  been  incurred 
ni  consequence  of  the  increased  prices,  and  every  other  cir- 
comstance  proper  to  be  laid  before  a  jury.    They  would 
thus  get  complete  relief    But  this  Court  could  hardly  bring 
a  suit  of  this  description  to  a  termination;  the  motions 
would  have  to  be  incessant  for  committal,  or  otherwise, 
for  non-performance  of  the  different  orders  with  r^ard  to 
the  making  of  a  particular  bridge,  cutting,  or  other  work; 
and  again  there  would  be  no  small  difficulty,  on  the  ground 
of  reciprocity,  in  enforcing  that  part  of  the  agreement,  by 
which  the  Plainti^  are  to  provide  .the  land     I  should 
have  to  be  continually  operating  on  the  P]ainti£&,.to  make 
ihem  complete  the  purchases  and  put  the  Defendants  in 
possession  of  the  land. 
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It  remains  to  consider  whether,  in  the  fraud,  as  it  is 
called,  alleged  to  have  been  practised  on  the  Plaintiffi,  there 
is  anything  to  distinguish  this  case  from  the  class  to  which  I 
have  referred.  The  utmost  effect  of  the  allegations  of  the 
Flainti£&  in  reference  to  this  subject,  is,  that  the  Defendants 
entered  into  the  arrangement  and  signed  the  memorandum 
in  question,  knowing  that  the  Plaintiff  had  a  bill  pending, 
and  allowed  the  Plaintiff  to  go  on  with  the  pending  bill,  on 
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Ths  South     stxument     There  is  no  allegation  in  the  bill,  that  the  Plain- 

Railwat'co    ^^  made  any  communication  to  the  Defendants  to  this 

V'  effect : — "  If  you  enter  into  this  agreement^  we  proceed  with 

the  bill  pending  before  Parliament;  if  not,  we  stop^"    No- 

**^^'"*"^'  thing  of  that  kind  is  alleged.  The  circumstances  alleged 
are,  that  the  Defendants  signed  the  memorandum  and  al- 
lowed the  Plaintiflfe  to  obtain  their  Act.  If  there  be  such 
inconvenience  as  is  suggested  in  the  circumstance  of  the  Act 
having  been  obtained,  that  again  is  very  prop^  to  be 
submitted  to  a  jury  with  reference  to  the  breach  of  contract; 
and,  even  if  it  can  be  said  that  the  Defendants  obtained,  in 
consequence  of  the  passing  of  the  Act,  any  such  pecuniaiy 
advantages  as  are  allied  in  the  bill,  I  am  not  aware  that 
that  topic  would  be  excluded  from  the  consideration  of  the 
jury ;  at  all  events,  the  parties  would  have  the  compensation 
they  are  entitled  to  in  damages,  in  respect  of  the  breach  of 
the  contract 

There  remains  the  question,  whether  the  portion  of  the 
agreement  by  which  the  contractors  agree  to  give  a  bond  to 
the  amount  of  50,000Z.  to  secure  the  performance  of  the 
contract,  makes  any  difference  in  the  view  I  ought  to  take 
of  this  case,  the  contention  of  the  Plaintiffs  being,  that  at 
all  events,  if  the  Court  cannot  overcome  all  the  difficulties 
in  the  way  of  executing  the  contract,  they  are  at  least  en- 
titled to  have  the  bond.  But  it  appears  to  me,  that  the 
execution  of  the  bond  would  be  a  piecemeal  performance  of 
the.contract>  which  I  should  not  be  justified  in  directing.  I 
should  be  giving  the  Plaiatiffs  the  benefit  of  the  bond, 
without  having  it  in  my  power  to  superintend  the  general 
execution  of  the  whole  body  of  the  works,  and  without 
having  it  in  my  power  to  enable  the  Defendants  to  earn 
the  whole  of  the  money,  to  which  they  would  be  entitled 
for  the  works  when  made;  and  I  should,  in  effect^  be  se- 
curing to  the  Plaintiffs  an  unilateral  advantage.     Even  if 
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this  were  the  simple  case  of  an  advance  of  money,  with  an 
agreement  to  execute  a  bond  for  its  repayment,  I  have  con- 
siderate doubt  whether,  and  I  know  of  no  case  to  shew 
thai,  such  a  bare  agreement  would  be  executed  in  this 
Court;  but  I  am  satisfied  that  the  circumstance,  that  the 
agreement  for  the  bond  is  joined  with  the  rest  of  this  con- 
tract^ does  not  make  the  case  any  better,  but  rather  the  re- 
versa  Here,  the  stipulation  for  the  bond  is  a  portion  of  an 
agreement^  the  whole  of  which  I  find  it  impossible  for  the 
Court  to  carry  into  effect 


1854 
>■     ^     ' 

Thb  South 
Walks 

lUlLWAT  Ca 

V. 

WlTHEB. 

Judgmeni. 


The  case  of  Avery  v.  Langford  was  very  different  There 
the  agieement  was  an  agreement  to  piirchase  land,  which 
contdned,  amongst  other  things,  a  stipulation,  as  part 
of  the  terms  of  it,  to  give  a  bond.  But  that  was  clearly  an 
agreement,  the  whole  of  which  could  be  executed  by  this 
Court;  and  because  the  whole  agreement  could  and  ought 
to  be  so  executed,  the  bond  was  ordered  to  be  given. 

It  seems  to  me,  therefore,  that  I  cannot  rest  any  part  of 
the  Plaintiffi'  case  on  the  fact  of  there  being  a  stipulation 
that  a  bond  should  be  given. 

I  prefer  allowing  the  demurrers  upon  these  broader  prin- 
ciples, to  entering  into  the  detail  of  the  legality  or  illegality 
of  the  instnmient,  because  the  proper  mode  of  determining 
that  question  is  to  have  it  tried  at  law.  I  see  no  necessity 
for  my  pronouncing  an  opinion  upon  it,  since,  assuming  the 
instrument  to  be  perfectly  legal,  I  do  not  see  my  way  to 
giving  any  relief  to  the  Plaintiffs. 

I  can  only  allow  the  costs  of  one  demurrer,  not  two  de- 
mnrrers;  they  are  co-contractors. 


The  Plaintiiis  having  appealed  to  the   Lords  Justices,     Dee,  12th. 
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1854.  their  Lordships  dismissed  the  appeal  with  costs  against  bodi 

Thb  S6UTH  DefendaatSy  relying,  amongst  other  objections  to  the  agree- 

^^^I^qq^  ment^  upon  grounds  which  the  Vioe-Chancellor,  for  the  rear 

«,_!"  sons  mentioned  in  his  judgment,  abstained  fix)m  investi- 

gating, 

JudffmetU, 


Dee.  I7th  <fc    In  BE  THE  BIRCH  TORR  and  VITIFER  COMPANY. 

IStA. 

Ex  PABTE  LAWTON. 


T, 


Joimt  Stods        ±  HIS  was  a  petition  under  the  Joint  Stock  Companies 

Compamet    ■  '^  * 

Winding  tip      Winding  up  Acts,  1848  and  1849,  for  an  order  to  wind  up 

ea«e»5,  r/l's'  ^^  afiGedrs  of  the  above-named  company.     The  mateiial 

;;^^^«    fiacts  were  as  follows:— 

Order, 

A  shareholder,  In  the  year  1845  a  company  was  formed  to  work  the 

SllBmade^o  -B^^^  2brr  cmd  Vitifer  Mvnsa,  in  the  county  of  Devon, 

1^  Pf®^"  .  upon  the  cost  book  principle.     In  the  year  1847  the  peti- 

liabmUes  tioner  became  the  purchaser  of  thirty  shares  id  the  com- 

aoccramtsof  ^  pany>  the  whole  being  then  divided  into  315  sharea    The 

SSt^^t  to^  petitioner  paid  calls  to  the  amount  of  700?.  upon  his  shares, 

be  entitled  to  The  mines  were  carried  on  up  to  the  year  1851,  but  no  di- 

winding  up  vidend  was  declared  on  the  sharea    The  mines  were  worked 

the  oompany,  **  *  ^^^  *"^^  ^  *^®  ^^'^^y  P^  ^^  ^^  7^^  ^^^l  ^®  ^^' 
°**"^5  thftt*^^  pany  was  subject  to  very  great  liabilitiea  On  the  7th  of 
he  had  been  July,  1851,  the  secretary  entered  into  a  provisional  agree- 
leu  than  the  nient  on  behalf  of  the  company  for  the  sale  of  the  minea 
ft^mlSn  for     ^7  *^  agreement  the  purchasers  were  to  create  a  company 

callB,  a«  a  debt  for  working  the  mines  in  any  number  of  shares  not  exceed- 

daimedfrom 

the  company, 

and  had  not  been  expreealv  indemnified  or  protected  by  the  company  purauant  to  the 

«  Joint  Stock  Companies  Wmding  up  Act,  1848/'  b.  5,  case  5;  the  Court  £aing  of  opinion 

that  he  had  in  his  hands  a  sufficient  mdemnity  for  the  action. 

But,  it  appearing  that  the  oompany  was  only  existing  for  the  purpose  of  winding-up  its 
affiiirB,  and  there  being  nothing  to  shew  that  the  liabilities  had  since  been  paid,  and  sub- 
sequent accounts  of  the  company  shewing  liabilities  still  outstanding,  and  calls  being  due 
trom  other  shareholders,  including  one  of  the  trustees  of  the  company: — Held,  that,  al- 
though the  petitioner  alone  desired  the  investigation,  he  was  entitied  to  an  o»ler  for  wind- 
ing-up the  affiure  of  the  oompany. 


CASES  IN  CHANCERY. 

ing  17,000,  at  12.  each;  and  of  these  shares  5060  were  to  be 
handed  over  in  satisfaction  of  the  interests  of  the  existing 
proprietors;  5000  to  be  converted  into  cash,  and  the  pro- 
ceeds applied  in  liquidation  of  debts  then  due  on  the  mines, 
and  3500  to  be  devoted  to  the  development  of  the  minea 
The  secretary  convened  a  meeting  to  consider  the  terms  of 
this  agreement,  and  sent  to  each  shareholder  a  formal  notice 
in  writing,  specifying  the  time  and  place  at  which  the  meet- 
ing would  be  held;  and,  at  a  meeting  of  the  adventurers, 
held  on  the  14th  of  August^  1851,  in  pursuance  of  such 
notice,  it  was  resolved  unanimously,  that  the  provisional 
agceement  should  be  confirmed  It  subsequently  appeared 
Uiat  the  amount  provided  for  by  this  agreement  would  not 
be  sufficient  to  defray  the  balance  due  from  the  company ; 
and  on  the  17th  of  November,  1852,  notice  was  sent  to  each 
shareholder,  that  a  meeting  would  be  held  to  receive  the 
report  of  the  conunittee  and  auditors,  to  examine  and  pass 
the  accounts,  and  to  make  a  call  to  pay  the  balance  j}ue 
firom  the  company  beyond  the  amount  provided  for  by  the 
agreement  of  the  7th  of  July,  1851;  to  exchange  the 
shares  in  the  old  company  for  the  interests  taken  by  the 
original  shareholders  in  the  new  company;  and  for  transact- 
ing such  other  business  as  might  be  necessary  for  closing 
the  afi&drs  of  the  old  company,  and  perfecting  the  title  to 
the  new  company.  In  pursuance  of  this  notice,  on  the  25th 
of  November,  1852,  a  meeting  was  held,  at  which  a  state- 
ment of  the  assets  and  liabilities  of  the  mines  from  the 
commencement  of  the  undertaking  was  submitted  to  the 
shareholdera  By  this  statement  it  appeared  that  a  balance 
of  9182.  Is.  9(2.  was  due  from  the  adventurers;  and  by  the 
resolutions  passed  at  the  meeting,  it. was,  among  other 
things,  resolved,  that  the  accounts,  having  been  examined, 
should  be  passed,  and  that  a  call  of  12.  per  share,  payable 
within  twenty-one  days,  should  be  made  to  meet  the  balance 
of  9182.  1&  9c2.,  and  any  outstanding  claim&  This  meeting 
was  not  attended  by  the  petitioner,  but  the  petitioner  re- 
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oeived  a  printed  copy  of  the  resolutions  and  statement  of 
accounts.  The  petitioner  did  not  pay  any  part  of  the  call 
of  the  25th  of  November,  1852.  On  tiie  29th  of  December, 
1853,  the  petitioner  was  furnished  by  the  secretary  with  a 
further  statement  or  account,  by  which  it  appeared,  that  at 
that  date,  although  4500Z.  had  been  received,  large  debts 
were  still  outstanding. 

On  the  7th  of  April,  1854,  an  action  was  commenced 
against  the  petitioner  as  a  shareholder  in  the  company  by 
two  of  the  creditors  of  the  company,  for  6SL  16«.  5d.,  for 
goods  supplied  by  them  to  the  company.  The  petitioner 
caused  notice,  in  writing,  of  the  action  to  be  served  cm 
the  company,  as  directed  by  the  Act  11  &  12  Vict  a  45, 
s.  5;  but  was  ultimately  obliged  to  pay  the  debt  and 
costs. 

The  petitioner  now  presented  his  petition,  alleging,  inter 
ali%  that^  as  appeared  by  the  account^  with  which  he  was 
furnished  on  the  29th  of  December,  1863,  the  shareholders 
were,  at  the  date  of  the  petition,  liable  in  respect  of  the  said 
mines  to  the  payment  of  the  sum  of  23762.  58. 7d,;  and  that^ 
as  also  appeared  by  the  said  account,  a  sum  of  16902.  5a  lid 
was  due  from  the  adventurers  for  arrears  of  calls  to  the  Slst 
of  December,  1851,  of  which  amount  the  sum  of  3882.  9& 
was  still  owing  at  the  date  of  the  petition  by  Bayly  and 
Square^  the  trustees  for  the  adventurers  in  the  mine&  The 
petitioner  deposed,  that  he  had  not  adopted  the  arrange- 
ment for  the  sale  of  the  mines. 

By  the  affidavit  of  the  secretary,  filed  in  oi>position  to  the 
petition,  it  was  deposed  that  10!.,  being  the  portion  of  the 
3882.  98.  which  was  due  from  the  deponent^  had  since  been 
paid ;  and  it  was  admitted  that  290!.  168.  Id  was  still  due  to 
a  firm  of  which  the  deponent  was  a  member.  With  these  ex- 
ceptions, the  charges  contained  in  the  affidavit  of  the  peti- 
tioner, in  regard  to  the  account  of  the  29th  of  December, 
1853,  were  not  met  or  noticed  by  the  affidavits  in  opposi- 
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tioQ  to  the  petition.  By  those  affidavits,  it  was  admitted 
that  the  company  had  ceased  to  carry  on  business.  But  it 
was  deposed,  that  the  petitioner  had  not  paid  his  call  of  the 
25th  of  November,  1852;  that,  when  the  action  was  com- 
menced, the  sum  of  120i.  was  due  from  the  petitioner  in  re- 
spect of  calls  made  on  his  shares,  and  that  the  petitioner 
was  still  in  arrear  to  that  amount  in  respect  of  calls;  that^  to 
evidence  the  anxiety  of  the  shareholders  to  supply  every 
feicility  to  the  petitioner  to  satisfy  himself  as  to  the  correct- 
ness of  the  accounts,  and  to  enable  him  to  verify  the  same, 
an  ofikr  had  been  made  to  the  petitioner,  to  refer  all  the 
acoounts  of  the  mines  to  an  accountant,  to  be  named  by  him, 
&e  expenses  incident  thereto  to  be  paid  by  the  shareholders 
'  generally,  but  that  such  offer  had  not  been  accepted ;  that, 
with  the  exception  of  the  petitioner  and  one  other  person, 
aD  the  shareholders  in  the  old  company  had,  piursuant  to  the 
agreement  for  the  transfer  of  the  mine  to  the  new  company, 
exchanged  their  shares  in  the  old  company  for  shares  in  the 
new  company.  That,  by  the  custom  of  the  cost  book  sys- 
tem, and  by  the  rules  and  regulations  of  the  company,  the 
petitioner  was  at  liberty  to  retire  and  relieve  himself  from 
all  liability  in  respect  of  his  shares,  upon  payment  of  the 
calls  due  from  him ;  and  that  the  action  would  not  have  been 
commenced  against  the  petitioner,  had  he  paid  the  call  of 
U,  per  share  on  his  shares.  Several  shareholders  deposed 
thus:  "We  believe  that  the  company  wUl  be  effectually 
and  speedily  wound  up,  in  case  the  provisions  of  the  Act 
are  not  applicable  or  applied  to  the  company." 

It  did  not  appear  that  any  person  besides  the  petitioner 
was  desirous  of  having  the  affairs  of  the  company  wound  up 
under  the  provisions  of  the  Acts. 


1854. 

In  re 
Thb  Bibch 
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£x  parte 
Lawton. 


Mr.  Rolty  Q.  C,  and  Mr.  Sidney  Smith  in  support  of  the 
petition. — This  company  ought  to  be  wound  up  under  the 

p2 


Argument. 


208 


CASES  IN  CHANCERY. 


1854. 

In  re 

Thb  Birch 

TORB  Aia> 

VlTIFER  Ck). 

Bx  parte 

Lawton. 

Arffwn/eint* 


provisions  of  the  Act  of  1848,  for  the  following  reasons:— 
First,  an  action  having  been  brought  against  the  peti- 
tioner for  a  debt  of  the  company,  and  the  company  having 
left  the  petitioner  to  pay  the  debt  and  costs  without 
any  indemnity,  the  case  is  within  the  fifth  case  provided 
for  by  the  Joint  Stock  Companies  Winding-up  Act^  184!8, 
sect  5 ;  and  on  that  ground  the  petitioner  is  entitled  to  an 
order  for  winding  up  its  afiiEdrs.  Secondly,  if  not  within  the 
fifth,  the  case  of  the  petitioner  falls  within  the  seventh,  men- 
tioned in  the  Act;  the  affidavits  on  the  other  side  admitting 
(in  effect)  that  it  will  be  beneficial  that  the  affairs  should  be 
woimd  up,  and  that  the  company  is  carrying  on  business 
only  for  the  purpose  of  winding  up  its  affsdrs,  they  depose 
"  that  the  company  will  be  effectually  and  speedily  wound 
up"  without  the  machinery  of  the  Act  Thirdly,  at  any 
rate,  the  fact  that  the  petitioner  is  exposed  to  future  liabili- 
ties in  respect  of  the  debts  mentioned  in  the  accounts,  is  a 
matter  which,  in  the  opinion  of  the  Court,  will  render  it 
just  as  equitable  that  the  company  should  be  dissolved,  as  in 
the  eighth  case  for  which  the  Act  provide& 

[The  Vicb-Chancelix)R  intimated,  that,  if  the  company 
intended  to  hold  over  the  petitioner  the  liabilities  men- 
tioned in  the  accounts,  the  Court  must  hear  their  defence; 
otherwise,  for  reasons  more  fully  stated  in  his  Honoiu- s 
judgment,  the  Court  would  refuse  to  make  the  order.] 

Mr.  Bcxdmrgh  for  the  Company. — It  is  impossible  to  re- 
lieve the  petitioner  firom  liabilities,  if  liabilities  there  be 
But,  in  biCty  it  is  not  shewn  that  the  liabilities  of  December, 
1852,  are  still  in  existence.  Assume,  however,  that  those 
liabilities  are  still  outstanding,  the  petitioner  is  only  in  the 
position  of  Wyld  in  the  case  of  The  Wheal  Lovell  Mining 
Gompcmy  (a),  in -which  Lord  Cottenha/m,  C,  held,  that  the 
Act  was  never  intended  for  the  purpose  of  settling  contro- 
verted points  between  a  shareholder  and  a  company;  and 
that  to  use  its  machinery  for  the  purpose  of  settling  disputes 
(a)  1  M*N.  &  G.  1. 
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about  calls  or  shares^  or  payments  by  the  shareholders  of  a 
company,  is  foreign  to  the  purposes  of  the  Act  Applying 
this  principle,  and  considering  the  neglect  of  the  petitioner  to 
impeach  or  even  to  notice  the  accounts,  delivered  as  long 
since  as  December,  1852,  and  that  tlie  petitioner  has  de- 
clined an  opportunity,  offered  him  by  the  company,  of  hav- 
ing all  the  accounts  investigated  at  the  company's  expense 
by  an  accountant  to  be  named  by  himdelf,  the  Court  will 
not  make  the  order. 

Mr.  RoU  in  reply.— The  case  of  The  Wheal  LoveU  Mi/nr- 
ing  CoTnpcmy  does  not  apply,  for  there  the  company  was 
goiBg  on,  whereas  here  the  company  is  at  an  end.     Assume 
the  account  of  December,  1852,  to  be  correct^  and  the 
50002L  payable  under  the  agreement  of  July,  1851,  to  have 
been  paid,  there  is  still  a  balance  of  liabilities,  amounting  to 
9182.,  upon  the  face  of  that  account     But^  in  &ct,  there  is 
nothing  to  shew  that  the  50002.  has  been  paid,  the  whole  is 
merely  upon  paper,  not  cash  in  a  banker's  hands,  and  if  so, 
there  are  unsettled  accounts,  which  the  petitioner  is  entitled 
to  have  taken  by  the  machinery  of  the  Act    Nor  does  it  ap- 
pear in  whose  hands  the  assets  are,  whether  they  are  safe, 
and  will  be  got  in  or  not 
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Vicb-Chancellor  Sir  W.  Page  Wood  : —  v 

I  certainly  could  not  proceed  to  make  an  order  to  wind  up 
the  affairs  of  this  company  upon  that  part  of  the  peti- 
tioner's case  which  rests  upon  his  having  been  sued  and  not 
indemnified,  according  to  the  terms  of  the  5th  section  of  the 
Winding-up  Act,  1848,  to  the  amount  of  the  debt  sued  for; 
because,  taking  into  consideration  the  facts  that  the  peti- 
tioner had  notice,  three  years  ago,  of  the  intention  to  dis- 
pose of  the  property  in  this  manner ;  that  he  made  no 
protest ;  that  the  property  was  mining  property,  and  that 
he  was  perfectly  aware  of  that  circumstance,  and  of  the 
peculiar  risks  incident  to  that  kind  of  property ;  and  that 
the  mines  were  about  to  be  worked  in  this  manner,  and 
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were  so  worked  for  a  year  and  a  half  afterwards ;  and  that 
the  only  thing  which  the  petitioner  has  done  has  been  to 
refuse  to  pay  his  calls,  I  am  bound  to  hold  that  he  has  in  his 
hands  a  sufficient  indemnity  for  the  action  against  him; 
and  the  application  is,  in  fact,  that  the  company  should 
give  the  petitioner  an  indemnity  against  the  calls  made 
upon  him. 

It  seems  that  a  new  company  has  been  established  Of 
course,  the  petitioner  cannot  be  compelled  to  take  shares  in 
the  new  company,  if  he  does  not  wish  to  do  so.  No  doubt^  he 
might  demand  to  have  such  shares  given  to  him  if  he  chose. 

The  new  company,  however,  has  been  started,  and  the 
old  one  only  exists  for  the  purpose  of  winding  up  its  affidrs. 
The  parties  who  oppose  the  petition  stated  in  their  balance 
sheet,  made  in  such  winding  up,  after  giving  credit  for  the 
5000i.  received  or  to  be  received,  that^  considering  the 
liabilities  on  the  other  side,  the  sum  of  918Z.  had  then  to  be 
raised,  and  in  respect  of  that  sum  they  made  this  call  A 
subsequent  account  was  presented  to  the  petitioner,  which 
he  annexes  to  his  affidavit,  and  from  which  it  appears  that 
4500?.  had  been  received,  (I  presume  that  must  be  the 
meaning,  as  credit  is  taken  for  that  sum),  but  that  large 
debts  were  still  outstanding.  I  see  that  an  averment  is  ex- 
pressly made  in  the  petition,  that  these  debts  are  outstand- 
ing; and  I  think  that  this  is  sufficient  to  require  an 
explanation  of  the  real  state  of  circumstances,  and  whether 
these  liabilities  were  actually  outstanding ;  but  no  such  ex- 
planation has  been  given.  Then  Mr.  Bailey,  one  of  the 
gentlemen  who  seem  to  have  taken  upon  themselves  to  be 
trustees  or  managers  of  the  affairs  of  the  company,  appears 
to  be  a  de&ulter  in  respect  of  the  calls  upon  him  to  the 
amount  of  3782.  98. 

I  cannot  say,  under  this  state  of  circumstances,  although 
the  petitioner  alone  appears  to  desire  this  investigation, 
that  there  is  not  such  a  serious  risk  made  out,  as  to  the 
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debts  of  the  old  company,  as  to  justify  him  in  applying  for 
a  winding-up  order. 

If  all  the  liabilities  of  the  company  had  been  satisfied,  I 
should  not  have  given  relief  merely  upon  the  ground  of 
what  has  occurred  with  reference  to  the  action  against  the 
petitioner. 

I  will  make  the  order  upon  the  footing  of  not  disturbing 
the  agreement  entered  into  in  July,  1851,  for  the  sale  of  the 
property  of  the  old  company. 

Mr.  Roxburgh. — Your  Honour  does  not  affect  the  con- 
tiacts  or  obligations  in  any  way. 

The  Vicb-Chancellor. — ^That  may  be  a  matter  of  con- 
struction ;  it  binds  the  whole  company.    I  cannot  help  think- 
iDg,  from  the  nature  of  these  accounts,  that  there  has  been 
a  mixture  of  the  affairs  of  the  new  and  old  company. 
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Dee.  90th. 


Motion  for  De- 

-New. 


GWYON  V.  QWYON. 

1  HE  evidence  in  this  cause  was  chiefly  by  affidavit     At 

the  hearing,  the  cause  was  ordered  to  stand  over  for  the  aJJ^^J^  ^' 

Plaintiff  to  amend  by  adding  partiea  An^MdmefU^ 

The  bill  was  amended  by  adding  Ann  Davis,  widow,  as  where,  at  the 
a  Defendant    The  Plaintiff  thereupon,  in  order  to  avoid  ciuMewas  or- 
the  neoesssity  of  taking  all  the  evidence  over  again  against  dered  to  rtand 
the  new  Defendant,  gave  notice  of  motion  for  a  decree  purpose  of 
against  her  upon  the  evidence  in  the  original  cause,  and  set  by  anwS^^ 
down  the  cause  to  be  heard  on  the  same  day  as  the  motion  °^«o*' ^J^a 

•^  new  Defend' 

for  a  decree.     The  Clerk  of  Records  and  Writs,  however,  ant  was  subae- 

quentlyadded: 
—HM,  that 
the  Plaintiff  might  give  notice  of  motion  for  a  decree  against  the  new  Defendant  only,  upon 
the  eridenoe  in  the  original  cause,  to  prevent  the  necessity  of  taking  the  evidence  over 
again  against  the  new  Defendant,  and  in  order  that  the  cause  might  bo  brought  en  for 
hearing  against  the  new  and  original  Defendants  together. 
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St4xtemetU, 


Argument. 
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thinking  thid  course  irregular,  refused  to  give  the  usual  cer- 
tificate that  the  cause  was  in  a  proper  state  to  be  heard, 
upon  the  ground  that  a  motion  for  a  decree  could  not  be 
made  against  one  Defendant  only. 


Mr.  Hialop  Clarke,  for  the  Plaintiflt  now  applied  for  a 
direction  to  the  Clerk  of  Records  and  Writs  to  give  his  cer- 
tificate, that  the  cause  was  in  a  fit  state  to  be  set  down  to  be 
heard. 


Vioe-Chancellor  Sir  W.  Page  Wood  (after  conferring 
with  the  Registrar  and  one  of  the  Record  and  Writ  Clerks,) 
said: — 

Under  the  old  practice,  the  course  would  have  been  for 
the  Plaintiff  to  go  into  fresh  evidence  against  the  new  De- 
fendant The  new  Defendant  would  have  put  in  her  answer, 
and  the  Plaintiff  must  have  filed  a  replication  against  hex. 
The  evidence  so  taken  could  not  be  used  against  the  other 
Defendanta  The  cause  would  be  split  for  that  purpose  into 
two  suits.  I  do  not  see  any  reafion  why  you  may  not  take 
the  evidence  agalinst  the  new  Defendant  in  the  most  conve- 
nient manner.  It  does  not  injure  the  other  Defendants  in 
any  way.  Of  course,  the  Plaintiff  cannot  use  against  them 
any  fresh  evidence  which  mav  be  adduced  against  the  new 
Defendant 


Mr.  Hialop  ClcurJce  asked  for  leave  to  set  down  the  cause 
for  hearing  at  the  time  for  which  the  notice  of  motion  for  a 
decree  was  given. 


The  Vice  Chancellor. — ^This  I  think  premature,  for 
there  must  first  be  a  certificate  that  the  cause  is  in  a  fit 
state  to  be  heard.  The  Defendant  must  have  time  for  fil- 
ing his  affidavits,  which  the  Plaintiff  may  require  time  to 
answer  also. 
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WOOD  u  BEETLESTONK  b^,  scxa. 

IHIS  was  an  application,  adjourned  firom  Chambers  into  Deerte  for  boU 

Court  on  the  part  of  the  Defendants  in  the  suit,  to  proceed  5»^^5^^ 

upon  an  order  in  the  cause,  dated  the  14th  of  February,  ^^W^} 

1854*,  that  the  purchaser  of  Lot  2,  of  certain  property  which  m.  ii  <6 12— 

had  been  sold  under  the  decree  in  this  suit,  for  the  purpose  i850,  m.  20, 

of  paying  the  debts  of  the  late  owner,  the  testator  in  the  ^-^^^^^^ 

cause,  should  pay  his  purchase  money  into  Court  before  a         

specified  day,  and  that  aU  proper  parties  should  join  in  and  holds  demed 

execute  a  proper  conveyance  to  him,  or  to  whom  he  should  for^Sb^^«main- 

appoint^  and  that  the  purchase  money  should  be  invested  dertohiafiMt 

as  therein  mentioned ;  and  that  such  investment  should  not  in  tail,  were 

be  sold,  transferred,  or  otherwise  dealt  with,  without  notice  ^i^  ^  ^y 

to  the  purchaser.  ^«  ^«^*"  of 

^  the  testator, 

and  an  order 

The  application  was  also  in  the  alternative,  to  discharge  the  cause  and 
the  stop  order  contained  in  the  last  clause.  SJTi^m*** 

0.  47,  that' the 
guardian  of 

Lot  2,  consisted  of  lands,  partly  freehold  and  partly  copy-  the  iniant 

hold,  which,  by  the  will  of  the  testator  in  the  cause  dated  \^  them  ™^* 

in  1851,  were  charged  with  debts  in  aid  of  the  personal  ^^^Jf*®'* 

estate,  and  devised  to  his  infant  nephew,  who  was  also  his  the  purchaser 

heir-at-law,  for  life,  remainder  to  trustees  to  preserve  con-  to  require, 

tingent  remainders;  remainder  to  the  first  and  other  sons  ^ould  be^^ 

of  the  infiaat  in  tail  male,  with  divers  remainders  over..  madedischarg- 

ing  the  contin- 
gent rights  of 

Subsequently  to  the  decree  for  sale  of  the  testator's  real  igJJxTof ^he 
estates  for  payment  of  his  debts,  an  order  was  made  in  the  ^^j?<^  ^^^ 

'^^  .  8. 29  of  the 

cause,  dated  the  20th  of  December,  1853,  that  the  infant  Trustee  Act 
tenant  for  life  should,  pursuant  to  the  1  Will  4,  c.  47,  convey  ^  .^  1, 
the  freehold  parts  of  the  testator's  estates  to  the  purchasers  under  the 
und^  the  decree,  and  that  his  guardian  in  his  place  should  iggo,  may  be 
surrender  to  them  the  copyhold  parts  of  the  same  estatea       ^^  ^tiiout 

petition. 
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1854.  The  purchaser  objected  to  the  surrender  of  the  copyholds 

""■^^^^      which  it  was  proposed  should  be  made  to  him  under  this 

"•  order. 

Bbkilbstonb. 


SUUemenL 

ArgtmmL         Mr.  ViUieTS  for  the  Defendanta — ^The  order  is  good  under 
the  Trustee  Act,  1850. 

Mr.  T.  Stevens  contra — ^The  chief  difficulty  is,  that  there 
are  contingent  rights  and  interests,  subsequent  to  the  in&nt's 
life  estate,  which  this  surrender  would  not  defeat  These 
ought  to  be  discharged  under  the  29th  section  of  the 
Trustee  Act  of  1850,  and  there  should  have  been  a  petition 
for  that  purpose  under  that  Act 

Mr.  ViUiers. — Section  43  of  the  Trustee  Act  1850,  gives 
power  to  the  Court  in  any  cause,  "upon  the  hearing  of  the 
said  cause,  or  of  any  petition  or  motion  in  the  said  cause," 
to  make  an  order  under  the  authority  of  the  Act;  and, 
therefore,  this  order  may  be  considered  as  having  been  so 
made.  Then  the  12th  section  of  the  1  Will  4,  a  47,  gives 
the  infant^  though  only  tenant  for  life,  power  to  convey  the 
feoHsimple,'  in  order  to  carry  out  a  decree  for  sale  for  pay- 
ment of  the  testator's  debts.  [ViCB-CHANCEiJiOR. — ^That 
is  a  statutory  power.  Would  a  conveyance,  by  a  peiBon  ap- 
pointed to  convey  in  place  of  the  infant^  imder  the  Trus- 
tee Act^  1850,  exercise  that  power?  Could  a  person  appointed 
under  the  Trustee  Act,  1850,  to  convey  in  the  place  of  an 
infant  pass  by  his  conveyance  more  than  the  estate  actually 
vested  in  the  infemt  ?]  The  20th  section  of  the  Trustee  Act^ 
1850,  contains  nothing  to  limit  the  power  of  the  person  ap- 
pointed to  convey.  If,  under  the  1  WilL  4,  c  47,  the 
infant  could  convey  the  fee-simple,  then  a  peraon  appointed 
to  convey  in  his  jdace,  under  the  Trustee  Act,  1850,  can 
make  a  conveyaace,  which  shall  have  the  same  effect 
[YicetCbanceujou. — As  to  the  freehold  part  of  this  lot 
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the  order  made  under  the  1  Will.  4i,  c.  47,  appears  to  be 
goffident] 

Mr.  21  Stevens  contra. — Ab  to  the  copyhold  part>  the  order 
cannot  be  taken  to  have  been  made  mider  the  Trustee  Act, 
1850,  because  there  was  no  petition  under  that  Act  [Vice- 
Chancellor. — The  words  of  the  43rd  section  are,  "  When- 
soever, in  any  cause  or  matter."]  That  refers  to  the  power 
previously  given  to  go  before  the  Master  in  the  first 
instance. 


1854. 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

I  believe  that  many  titles  now  depend  upon  orders  made 
in  this  way  without  petition  in  a  cause,  and  I  do  not  think 
the  objection  of  sufficient  weight  to  induce  me  to  make  a 
decision  which  would  affect  these  titles. 


ATQWnCKtm 


JwifffMnU. 


With  respect  to  the  other  point,  I  think  that  it  is  far  too 
doubtful  to  compel  the  purchaser  to  be  content  with  the 
proposed  surrender,  when  an  order  can  easily  be  obtained 
under  the  29th  section,  to  cure  the  defect  which 
suggested 


IS 


The  Act  of  1  WilL  4,  a  47,  in  the  case  of  a  sale  of  real 
estates  for  payment  of  the  debts  of  a  deceased  owner,  gives 
certain  powers  to  the  persons  who  wish  to  sell,  when  the 
parties  entitled  to  the  property  are  otherwise  unable  to  con- 
vey the  fee-simple.  In  the  case  of  the  fee-simple  being 
vested  in  an  infant,  by  sect  11,  the  Court  may  compel  him 
to  convey,  and  such  conveyance  will  be  validL  Where  the 
estate  has  been  devised  to  one  for  life,  not  saying  to  an  in- 
fant for  life,  the  tenant  for  fife,  by  sect  12,  is  empowered  to 
convey  the  whole  fee-simple.  Then,  the  Trustee  Act,  1850, 
provides  that^  whenever  the  Court  has  power  to  direct  a  party 
to  convey,  and  such  party  is  an  infant,  they  may  direct  some 
one  else  to  convey  for  him.     I  think  it  is  too  doubtful  for  me 
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to  hold,  that,  when  an  infant  has  only  a  statutoty  power  under 
the  1  WilL  4,  a  47,  a  person  appointed  to  convey  for  hinb 
under  the  Trustee  Act,  1850,  can  exercise  that  statutory 
power.  The  words  of  the  20th  section  of  that  Act  are 
larger  than  I  thought  at  first,  and  do  not  in  terms  limit  the 
effect  of  such  conveyance  to  passing  only  the  estate  vested 
in  the  infant ;  but  as  the  title  is  capable  of  being  made  dear 
in  this  case,  by  discharging  the  contingent  rights  of  other 
parties  under  sect  29,  I  think  that  this  is  the  proper  coarse 
to  take,  and  I  cannot  force  the  purchaser  to  take  a  convey- 
ance on  any  other  term&  The  purchaser  is  entitled  to  his 
costs  out  of  the  fund  in  Court 


Dec  22nd. 


BEBB  V.  BUNNY  (a). 

^    xHIS  was  a  suit  for  specific  performance  by  a  vendor 
against  a  purchaser. 


Income  Tax 

Interett  on 

Pwchaae- 

money — 6di6 

Vict.  c.  85,  9, 

102  (6);  16  di  17  Viei.  c,  84,  &  40. 

A  purchaser  Uable  to  pay  interest  on  his  purchase  money  may  deduct  income  tax  from 
such  interest.  It  was  the  practice  to  deduct  the  tax  from  the  interest  on  debts  vpon  pro- 
miasoiy  notes  and  the  like,  in  the  offices  of  the  Masters  in  Chancery. 

The  tax  is  not  deducted  on  payment  of  purchase  money  into  Court;  but  the  purchaser,  it 
seems,  may  apply  to  have  it  deducted  when  the  purchase  money  is  paid  out  of  Court  The 
words  "yearly  interest"  in  s.  40  of  16  &  17  Vict  c.  84,  mean,  not  only  interest  accruing  de 
anno  in  annum,  but  any  interest  at  a  fixed  rate  per  cent  per  ftnnnnr^^  though  accruing  de  die 
in  diem. 


(a)  The  editors  are  indebted 
for  the  report  of  this  case  to  the 
courtesy  of  Messrs.  Lyon^  Barnes^ 
d  EUiSy  the  solicitors  for  the  pur- 
chaser. 

(6)  By  the  102nd  section  of  the 
6  &  6  Vict  &  35,  it  is  enacted, 
that,  "  upon  all  yearly  interest 
of  money  or  other  annual  pay- 
ments, either  as  a  chaise  on  any 
property  of  the  person  paying 


the  same,  by  virtue  of  any  deed, 
will,  or  othei'wise,  or  as  a  reser- 
vation thereout,  or  as  a  personal 
debt  or  obligation  by  yirtueof 
aay  contract,  or  whether  the 
same  shall  be  received  and  pay- 
able half-yearly  or  at  any  shorter 
or  more  distant  periods,  there 
shall  be  charged  for  every  20i. 
of  the  annual  amount  thereof 
the  sum  of  7cL,  according  to  the 
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Before  the  Judge  in  Chambers  a  question  was  raised  as  to 
the  right  of  the  Defendant,  as  purchaser,  to  deduct  the  in- 
come tax  upon  interest  on  his  purchase  money  payable  to 
the  Plaintiff,  as  vendor,  for  the  time  which  had  elapsed 
since  the  day  fixed  for  completion  of  the  purchase. 

The  following  cases  were  cited  to  his  Honour  in  Cham- 
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tiiird  case  of  achedule  D ;  and 
where  such  interest  shall  be  pay- 
able oat  of  gains  and  profits 
charged  by  the  Act,  the  party 
liable  to  such  annual  payment 
shall  be  authorised  to  deduct  out 
of  such  annual  payment  at  the 
rate  of  Id.  for  every  20s,  of  the 
amount  thereof;  and  in  every 
case  where  any  such  (annual) 
payment  shall  be  made  from 
profits  or  gains  not  charged  by 
that  Act>  or  where  the  interest 
of  money  shall  not  be  reserved  or 
charged  or  payable  for  the  period 
of  one  year,  then  there  shall  be 
diarged  upon  such  interest  or 
other  annual  payment  as  afore- 
said, the  duty  before  mentioned, 
according  to  schedule  D,  case  3.*' 

Case  3  of  schedule  D,  applies 
to  •*  the  duty  to  be  charged 
in  respect  of  profits  of  an  im- 
eertain  annual  value,  not  charg- 
ed in  schedule  A.**  By  the 
2nd  rule  of  Case  3,  schedule  D, 
''  the  profits  on  all  interest  of 
money  not  being  annual  interest 
payable  or  paid  by  any  person 
whatever,  shall  be  charged  ao- 
oording  to  the  preceding  rule," 
which  directs  the  duty  to  be 
computed  on  the  full  amount  of 
profits  arising  within  the  pre- 
ceding year. 

By  the  2nd  section  of  16  &  17 
Vict  c.  34,  sched.  D,  the  duty 


granted  by  that  Act  is  directed 
to  be  charged  '*  for  and  in  re- 
spect of  all  interest  of  moneys, 
annuities,  and  other  annual  pro- 
fits and  gains,  not  charged  by 
virtue  of  any  of  the  other  sche- 
dules contained  in  the  Act,  and 
to  be  charged  for  every  20s.  of 
the  annual  amount  thereof.*'  And 
by  section  40  of  that  Act,  it 
is  enacted,  **  that  every  person 
who  shall  be  liable  to  the  pay- 
ment of  any  rent,  or  any  yearly 
interest  of  money,  pr  any  annuity 
or  other  annual  payment,  either 
as  a  charge  upon  any  property 
or  as  a  personal  debt  or  obliga- 
tion, by  virtue  of  any  contract, 
whether  the  same  shall  be  re- 
ceived or  payable  half-yearly,  or 
at  any  shorter  or  more  distant 
periods,  shall  be  entitled,  and  is 
hereby  authorised,  on  making 
such  payment,  to  deduct  and  re- 
tain thereout  the  amount  of  the 
rate  of  duty  which,  at  the  time 
when  such  payment  becomes  due, 
shall  be  payable  under  the  Act" 
The  duties  granted  by  this 
latter  Act  are,  by  section  5,  di- 
rected to  be  assessed,  raised, 
levied,  and  collected  xmder  the 
rules,  regulations,  and  provisions 
of  the  former  Acts,  so  far  as  the 
same  are  not  superseded  by  or 
inconsistent  with  the  express 
provisions  of  the  latter  Act 


Statement, 
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1864.  bers :  Duval  v.  MoutU  (a),  Hclroyd  v.  WycM  (b),  D-irmmg 
V.  Henderson  (c),  Dawson  v.  Dawson  (d),  Humble  v. 
Humble  (e). 

ytkferwKsii^.     vice-Chancellok  Sm  W.  Page  Wood:— 

The  question  in  this  case  depends  upon  section  40  of 
the  16  &  17  Vict  a  34,  and  section  2,  schedule  D ;  the  lan- 
guage of  which  sections,  from  their  vagueness,  creates  some 
difficulty.  With  the  view  to  resolve  ray  own  doubts,  I 
have,  in  addition  to  the  assistance  to  be  derived  from  the 
cases  cited,  endeavoured  to  ascertain  what  has  been  the 
practice  of  the  Inland  Revenue  Office.  It  appears  never  to 
have  been  doubted,  that^  under  section  40,  the  tax  upon 
interest  on  mortgages  should  be  deducted;  and  that  in 
practice  the  mortgagor,  in  all  cases,  deducts  the  tax.  And 
I  have  been  told,  by  the  authority  above  referred  to,  that 
prosecutions  have  been  instituted  against  mortgagees  to' 
recover  the.  penalty  for  refusing  to  allow  such  deductions, 
and  that  such  penalty  has  been  paid  without  proceeding 
to  trial  Now  a  mortgage  deed  rarely,  if  ever,  reserves  a 
yearly  interest.  Most  mortgage  deeds  contain  only  a  cove- 
nant to  pay  the  principal,  with  interest  at  a  certain  rate 
per  annum,  on  a  day  certain.  After  that,  it  accrues  de  die 
in  diem,  and  the  interest^  without  any  particular  reserva- 
tion, ordinarily  is  received  half-yearly,  from  year  to  year. 
It  is  difficult  to  see  the  distinction  between  interest  so 
reserved  and  paid,  and  that  which  by  special  agreement 
accrues  on  purchase  money,  which  also  goes  on  from  day  to 
day,  and  may  run  on  for  a  year,  or  stop  at  any  time  on 
payment  of  the  purchase  money,  and  which,  in  some  shape 
or  other,  forms  a  lien  on  the  property. 

There  are  two  classes  of  cases  which  have  occurred  in 

(a)  35  Leg.  Obs.  260.  (d)  llJur. 984. 

(b)  1  De  G.  &  S.  125.  {€)  12  Beav.43. 

(c)  3  Id.  702. 
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practwe  bearing  on  the  question.    Fiist,  in  the  Master's      J^^^^ 

Offices,  I  find  that  the  tax  has  always  been  deducted  in  all 

cases  of  debt  bearing  interest^  including  even  bills  of  ex- 

dumga    Lord  Justice  Knight  Bruce,  in  DinmMig  v.  Hen- 

deT8m(a),  having  found  that  practice  to  be  settled  in 

respect  of  interest  on  bills  of  exchange,  declined  to  disturb 

it,  and  allowed  the  deduction,  although  doubting  the  prin- 

cipla    Secondly,  on  payment  of  purchase  money   into 

Court,  the  deduction  has  not  been  allowed,  and  for  the 

very  obvious  reason,  stated  by  Lord  Lcungdale  in  Duval  v. 

Mowntj  that  payment  into  Court  is  not  payment  to  the 

party,  as  against  whom  the  purchaser  is  entitled  to  deduct 

tbe  tax.    But  the  purchaser  must  apply  for  the  deduction 

when  the  moiiey  is  paid  out  of  Court ;  and,  of  course,  the 

Cmt  cannot   be  subject   to  the  penalty  mentioned  in 

section  40,  for  not  allowing  the  deduction.     In  that  case, 

i^TdLcmgdaXe  expressly  gave  leave  to  apply  when  the 

money  should  be   paid  out,  though  it  does  not  appear 

whether  the  purchaser  availed  himsqlf  of  such  liberty. 

The  whole  diflSculty  is  in  the  expression  "yearly"  in- 
terest of  money;  but  I  think  it  susceptible  of  this  view, 
that  it  is  interest  reserved,  at  a  given  rate  per  cent  per 
annum ;  or,  at  least,  in  the  construction  of  this  Act,  I  must 
hold,  that  any  interest  which  may  be  or  become  payable  de 
anno  in  annum,  though  accruing  de  die  in  diem,  is  within  the 
40th  section.  I  cannot  make  any  solid  distinction  between 
interest  on  mortgage  money  and  interest  on  purchase  money. 
The  case  has  been  very  well  argued,  and  it  was  chiefly  in 
reference  to  the  point  made  on  the  part  of  the  vendor  as 
regards  schedule  D,  that  I  referred  to  the  authorities  of 
the  Liland  Eevenue  Office,  who  say  that  this  schedule  was 
framed  more  particularly  in  reference  to  the  case  of  public 
bodies,  such  as  parochial  boards,  who  have  no  income  out 

(a)  3  De  G.  &  S.  702. 
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rr»tie,  ^^  *"®  ^^*  assessed  to  the 

oL  inif^  ^  ^"^^rest  on  bonds  or  the  like,  are 

^^  ^'^^  ^Jeotitled  to  deduct  the  tax  under 

1l*^^^^^  ^^^  **^  becomes  payable  by  the  re- 

J^^  ^'  ^terest  under  schedule  D.     I  consider  the 

^'t-er  ^.^uxlj  worded,  yearly  interest  being  used  ap- 

^ci  ^^,  ^  g^xae  sense  as  annual  payments ;  but  I  am 

P^'^    f  opidon  that  it  means  at  least  all  interest  at  a 

^\    TB^/^i  and  which  may  have  to  be  paid  de  anno  in 

/        .  gflch  as  interest  on  purchase  money,   as  well  as 

^\g%gb  interest;  and  that,  therefore,  the  purchaser  is  en- 

'fcied  ^  deduct  the  tax  in  this  case.     In  fact,  if  this  in- 

^rest  be  not  subject  to  such  deduction,  I  do  not  well  see 

Y^Q^  it  can  be  charged  with  the  tax  at  alL 


/fec2irf- 


In  the  Matier  of  THOMAS  SPOONER'S  ESTATE 
In  the  Mattee  of  AN  ACT  of  the  7th  &  8th  VICT., 

INTITULED    "AN    ACT    for   MAKING    A    RAILWAY 

from  COLCHESTER  to  IPSWICH,  and  for  in- 
corporating THE  EASTERN  UNION  RAILWAY 
COMPANY:"  and 

In  THE  Matter  of  THE  LANDS  CLAUSES   CON- 
SOLIDATION ACT,  1845. 

Cottt—h(Md%  -IN  1844  the  Eastern  Union  Railway  Company  took  lan4 
m!*80*821'  which,  under  the  will  of  Thxymaa  Spooner,  deceased,  be- 
si 

A  railway  company  took  land  belooging  to  a  devisee  for  life,  with  reversion  to  the  testa- 
tor's heirs,  aqd  paid  the  purchase  money  into  Court:— ^eM,  that  they  must  pay  the  coati 
of  two  petitions  by  two  co-heirs  who  claimed  the  fund  on  the  death  of  the  tenant  for  life,  and 
also  the  costs  of  investigating  the  title  of  other  persons  who  claimed  to  be  heirH,  in  answer 
to  the  advertisements  issued  by  order  of  the  Court,  except  such  costs  as  were  oocasioned  by  affi- 
davits of  the  petitioners,  in  opposition  to  such  claims,  which  were  "  occasioned  by  advers 
litigation,"  within  sect.  80  of  the  Lands  Clauses  Act. 

Costs  incurred  before  the  Conveyancing  Counsel  are  provided  for  by  ss.  82  &  88,  and,  being 
liable  to  taxation,  a  proper  bill  of  them  should  be  delivered  to  the  company. 
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\vA  widow  Mary  SpooTier  for  life,  and,  subject 

*4esoended,  as  undisposed  of,  to  the  heirs  of 

W,  who  had  left  no  issue.     The  purchase- 

^certained  and  paid  into  the  Bank,  and  in- 

«  Consols,  and  the  dividends  paid  to  the  widow 

.  an  order  of  the  Court 


1854. 

In  re 
Spoonkr'8 

Estate. 

Statement. 


On  the  Ist  of  February,  1853,  Mary  Spooner  the  widow 
died.     Two  persons,  claiming  to  be  co-heirs  of  Thomas 
Spooner,  (each  tracing  his  descent  from  one  of  two  co- 
parceners) thereupon  presented  two  several  petitions  for 
transfer  to  them  of  their  respective  portions  of  the  stock  in 
Court,  and  that  the  cosus  should  be  paid  by  the  Company. 
Upon  these  petitions  a  reference  to  Chambers  was  ordered, 
to  ascertain  who  was  or  were  the  heir  or  heirs  at  law  of 
ThoTruia  Spooner,  and  the  real  representatives  of  such  heir 
or  heirs,  if  dead    Advertisements  were  put  into  the  news- 
papers.    Several  claimants  appeared,  and  the  investigation 
proved  troublesoma    The  petitioners  supported  their  claim 
by  affidavits,  and  succeeded;    and  the  question  now  was, 
who  was  to  bear  the  expense  of  all  these  proceedings,  and 
of  the  costs  incurred  before  the  conveyancing  counsel  T 


Mr.  RoU,  Q.  C,  Mr.  Eddia,  and  Mr.  Bird  for  the  peti- 
tioners. 

Mr,  Selwyn,  for  the  company,  objected  that  the  com- 
pany ought  not  to  pay  the  costs  of  two  petitions,  nor  so 
much  of  the  other  costs  as  had  been  ''occasioned  by 
litigation  between  adverse  claimants,"  and  were  therefore 
within  the  exception  contained  in  the  80th  section  of  the 
Lands  Clauses  Act.  Then  the  costs  incurred  before  the 
conveyancing  counsel  were  provided  for  by  ss.  82  and  83, 
and  might  be  taxed ;  so  that  a  proper  bill  of  these  costs 
ought  to  be  delivered. 

VOL.  L  Q  K.  J. 
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1854. 

In  re 
Thb  Biboh 

TORB  AND 
VlTIF«R  Co. 

ExjpwrU 
Lawton. 
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were  so  worked  for  a  year  and  a  half  afterwards ;  and  that 
the  only  thing  which  the  petitioner  has  done  has  been  to 
refuse  to  pay  his  calls,  I  am  bound  to  hold  that  he  has  in  his 
hands  a  sufficient  indemnity  for  the  action  against  him; 
and  the  application  is,  in  fact>  that  the  company  should 
give  the  petitioner  an  indemnity  against  the  calls  made 
upon  him. 

It  seems  that  a  new  company  has  been  established.  Of 
course,  the  petitioner  cannot  be  compelled  to  take  shares  in 
the  new  company,  if  he  does  not  wish  to  do  so.  No  doubt^  he 
might  demand  to  have  such  shares  given  to  him  if  he  chose. 

The  new  company,  however,  has  been  started,  and  the 
old  one  only  exists  for  the  purpose  of  winding  up  its  affiurs. 
The  parties  who  oppose  the  petition  stated  in  their  balance 
sheet,  made  in  such  winding  up^  after  giving  credit  for  the 
SOOOi.  received  or  to  be  received,  that^  considering  the 
liabilities  on  the  other  side,  the  sum  of  918{.  had  then  to  be 
raised,  and  in  respect  of  that  sum  they  made  this  calL  A 
subsequent  account  was  presented  to  the  petitioner,  which 
he  annexes  to  his  affidavit,  and  from  which  it  appears  that 
4500i.  had  been  received,  (I  presume  that  must  be  the 
meaning,  as  credit  is  taken  for  that  sum),  but  that  large 
debts  were  still  outstanding.  I  see  that  an  averment  is  ex- 
pressly made  in  the  petition,  that  these  debts  are  outstand- 
ing; and  I  think  that  this  is  sufficient  to  require  an 
explanation  of  the  real  state  of  circumstances,  and  whether 
these  liabilities  were  actually  outstanding ;  but  no  such  ex- 
planation has  been  given.  Then  Mr.  Bailey,  one  of  the 
gentlemen  who  seem  to  have  taken  upon  themselves  to  he 
trustees  or  managers  of  the  affidrs  of  the  company,  appears 
to  be  a  de£stulter  in  respect  of  the  calls  upon  him  to  the 
amount  of  3782^  98. 

I  cannot  say,  under  this  state  of  circumstances,  although 
the  petitioner  alone  appears  to  desire  this  investigation, 
that  there  is  not  such  a  serious  risk  made  out,  as  to  the 


Lawton. 
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debts  of  the  old  company,  as  to  justify  him  in  applying  for         1864. 
a  ^winding-up  order.  "TTi^ 

Thjb  Birch 

If  all  the  liabilities  of  the  company  had  been  satisfied,  I     Tobb  ahd 

'     '^  ViTiFiB  Co. 

should  not  have  given  relief  merely  upon  the  ground  of 

what  has  occurred  with  reference  to  the  action  against  the 

petitioner. 

I  will  make  the  order  upon  the  footing  of  not  disturbing 
the  agreement  entered  into  in  July,  1851,  for  the  sale  of  the 
property  of  the  old  company. 

Mr.  RoacburgL — Your  Honour  does  not  affect  the  con- 
tracts or  obligations  in  any  way. 

The  Vice-Chancellor. — ^That  may  be  a  matter  of  con- 
strnction ;  it  binds  the  whole  company.    I  cannot  help  think- 
iiig,  from  the  nature  of  these  accounts,  that  there  has  been 
a  mixture  of  the  affairs  of  the  new  and  old  company. 


GWYON  V,  QWYON.  2^.  ^oth. 

IHE  evidence  in  this  cause  was  chiefly  by  affidavit  At  MoUmfwDt- 
the  hearing,  the  cause  was  ordered  to  stand  over  for  the  ZJS^J^  ^' 
Plaintiff  to  amend  by  adding  parties.  -4fii«ndm«ii«— 

The  bill  was  amended  by  adding  Ann  Davis,  widow,  as  where,  at  the 
a  Defendant    The  Plaintiff  thereupon,  in  order  to  avoid  ciSiMewM  or- 
the  necesssity  of  taking  all  the  evidence  over  again  against  dowd  to  rtand 
the  new  Defendant,  gave  notice  of  motion  for  a  decree  purpose  of 
against  her  upon  the  evidence  in  the  original  cause,  and  set  by  anw^u  * 
down  the  cause  to  be  heard  on  the  same  day  as  the  motion  '^®°*»»?d a 

•^  new  Defend- 

for  a  decree.     The  Clerk  of  Records  and  Writs,  however,  aat  was  subro- 

quentlyadded: 
—ffdd,  that 
the  Fkintiffmight  giye  notice  of  motion  for  a  decree  against  the  new  Defendant  only,  upon 
the  eridence  in  the  original  cause,  to  prevent  the  neoesaity  of  taking  the  evidence  over 
again  against  the  new  Defendant,  and  in  order  that  the  cause  might  bo  brought  en  for 
hearing  against  the  new  and  original  Defendants  together. 
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of  joint  stock  companies,  in  pursuance  of  the  directiona  of 
the  Act  7  &  8  Vict  c.   110;  and  has  caused  to  be  deli- 
vered into  the  oflSce  of  the  company  a  proposal  for  assurance 
The  London    .  r     j      r     r 

Indisputable  m  writing,  bearing  date  the  27th  day  of  March,  1850.    And 

^^^Co!*"^^  whereas  the  said  company  have  undertaken  the  proposed 
~ —  assurance  upon  the  terms  and  conditions  herein  and  hereon 
expressed.  And  whereas  the  assured  hath  paid  to  the 
company  the  sum  of  39Z.,  being  the  amount  payable  in  re- 
spect of  such  assurance,  for  twelve  calendar  months  from 
the  date  hereof  Now  this  policy  of  afisurance  witnesseth, 
that  the  company  do  hereby  admit  the  said  assured  as  a 
member  thereof  And  it  is  hereby  declared,  thai,  if  the 
said  ThoTtma  Dixon  Law  shall  die  before  the  terminer 
tion  of  twelve  calendar  months  from  the  date  hereof  or 
shall  live  beyond  that  period,  cmd  the  assured  ehaU  on  or 
before  that  period,  and  on  or  before  the  expiration  of  the 
next  succeedimg  twelve  calendar  months  during  the  conr 
tinvxiTice  of  this  assurance,  pay,  or  cause  to  be  paid,  to 
the  company  for  the  time  being  the  like  amount  of  pre- 
mium, then  and  in  such  case  the  stocks,  funds,  securities, 
and  property  of  the  company  shall  be  liable  to  pay  to  the 
eocecutors,  administrators,  or  assigns  of  the  assured, 
within  three  calendar  months  next  after  proof  shall  have 
been  given  to  the  satisfaction  of  the  directors  of  the  com- 
pany, of  the  death  of  the  said  Thomas  Dixon  Law,  during 
the  continuance  of  this  assurance,  the  full  sum  of  2999i.: 
Provided,  also,  that  no  member  or  members  of  the  said 
company  shall  in  their  individual  capacity  incur,  or  in  any 
sense  be  deemed  or  held  to  be  liable  to,  any  personal 
responsibility  for  any  sum  or  sums  which  shall  become  due  by 
virtue  of  this  or  smy  other  policy,  grant  of  annuity,  endow- 
.  ment»  or  other  grant  that  may  at  any  time  be  issued  by  the 
company;  and  all  persons  having  claims  against  the  com- 
pany in  virtue  of  any  such-  policy,  endowment,  or  grant» 
shall  only  be  entitled  to  make  such  claims  effectual  against 
the  proper  funds  of  the  company.     In  witness  whereof  the 


CASES  IN  CHANCERY. 


225 


Company  have  caused  their  common  seal  to  be  hereunto 
affixed,  and  we,  two  of  the  directors  thereof  and  the  mana- 
ger, have  hereunto  set  our  hands  this  9th  day  of  April,  in 
the  year  of  our  Lord  1 850.  I 

"  Examined,  John  Gregory^ 

**  Entered,  David  Alison. 

"Henry  A.  Beavan, 


"J.  T.  Bramweli^ 


Directors,  (i*  &) 


"  Alex.  Robertson,  Manager,  (l.  s.)" 

Previously  to  effecting  this  policy,  the  Plaintiff  informed 
the  secretary  of  the  company  of  the  nature  of  the  risk 
against  which  he  wished  to  insure;  and  the  secretary  told 
him  that  the  practice  of  the  company  was  to  make  such 
insurances  for  one  or  more  complete  years,  and  that,  there- 
for^ he  had  better  insure  for  two  years  certain.  The  pre- 
miums were  calculated  upon  the  ordinary  terms  for  the 
insurance  of  a  life  for  two  years,  and  without  any  reference 
to  the  particular  nature  of  the  risk. 

The  Plaintiff  paid  the  two  premiums.  After  the  pay- 
ment bf  the  second  premium,  the  Plaintiff's  said  son  at- 
tained the  age  of  thirty  years,  smd  the  Plaintiff  thereupon 
received  the  legacy  of  3000?.  Subsequently,  and  before 
the  expiration  of  the  two  years  for  which  his  life  was 
insured,  the  Plaintiff's  son  died.  The  company,  however, 
refused  to  pay  the  policy.  The  Plaintiff  thereupon  com- 
menced this  suit  against  the  company  and  their  secretary, 
praying  that  the  company  might  be  decreed  to  pay  out  of 
their  funds  the  amount  payable  to  the  Plaintiff  in  respect 
of  the  policy,  with  interest,  and  the  costs  of  the  suit 


V, 

Thb  London 

Indibputablb 

LiFK  Policy 

Co. 

Statement. 


Mr.  WiUcock,  Q.  C,  and  Mr.  Rogers  for  the  Plaintiff — 
The  policy  in  this  case  was  valid,  although  the  event  which 
determined  the  interest  of  the  PlaintifiT  in  the  life  of  the 


Argument. 
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assured  happened  before  the  end  of  the  two  years  for  which 

premituns  were  paid.    The  contract  entered  into  in  no  way 

Thi  i^kdon  '^^^"^  *^  ^^  depended  upon  the  happening  of  that  events 

Indibfutablb  and  was  nothing  like  a  contract  for  indemnity.    Suppose 

Co.         the  legacy  had  not  been  actually  paid  to  the  Plaintiff  could 

Armm0i4.     ^*  ^  doubted  that  he  might  recover  upon  the  policy  f 

But  the  statute  14  Geo.  3,  a  48,  was  passed,  as  the  pre- 
amble shews,  to  prevent  ''  a  mischievous  kind  of  gaming/' 
by  insuring  lives  or  events  in  which  the  person  insuring 
had  no  interest  at  the  time,  and  therefore  it  is  quite  suffi- 
cient that  the  Plaintiff  had  an  interest  in  his  son's  life  at 
the  date  of  the  policy,  even  if  the  Court  should  think  he 
had  none  at  the  death  of  his  son.  So  the  provision  in 
sect  3,  "  that  in  all  cases  where  the  insured  hath  interest 
in  such  life  or  lives,  event  or  events,  no  greater  sum  shall 
be  recovered  from  the  insurer  or  insurers  than  the  amount 
or  value  of  the  interest  of  the  insured  in  such  life  or  lives, 
or  other  event,"  refers  only  to  the  interest  at  the  time  of 
effecting  the  i/naura/nce.  These  points  have  been  so  de- 
cided by  the  Exchequer  Chamber  in  Dolby  v.  The  India 
amd  L(mdon  Life  Assurance  Compam,y(a),  in  which  the 
very  same  question  was  raised,  the  insurance  being  for  the 
whole  of  a  life,  during  which  the  Plaintiffs  int^^st  deter- 
mined, overruling  OodsaU  v.  Boldero(b), 

Mr.  Rolt,  Q.  C,  and  Mr.  Torria/no  for  the  company. 

The  extent  of  the  Plaintiffs  interest  in  this  suit^  in  any 
case,  is  not  more  than  the  amount  or  value  of  his  insurable 
interest  in  his  son's  life  at  the  date  of  the  policy.  Now,  this 
was  not  3000?.,  but  the  value  of  the  chance  of  the  Plaintiffs 
receiving  the  legacy  to  his  son,  contingent  on  his  attaining 
thirty.  But,  after  the  legacy  was  paid,  the  policy  was  a 
mere  gaming  insurance  within  the  14  Geo.  3,  a  48,  and 

(a)  18  Jur.  1024  /^ /^  J^b)  9  Bast,  72 ;  2  Smith.  L.  C.  4«Fr-?^^ 
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iheiefore  void.    If  this  interest  were  sufficient  to  support  lS66. 

it^  any  interest  for  a  day  or  an  hour  would  support  a  life  law 

polu^.     But,  in  truth,  this  was  simply  a  oontraot  of  indemr  ^^^  LoiriNw 

nity,  and  the  term  of  two  years  was  only  taken  because  that  i»i>isputabli 


was  the  most  convenient  way  of  covering  the  risk  according 
to  the  practice  of  this  office,  and  the  usual  form  of  their 
policies;  and  this  was  not  a  policy  for  the  whole  of  a  life,  as 
in  the  case  dl  Dolby  v.  The  Indian  Jte.  Co7npcuay(a). 

Then  this  claim  ought  to  have  been  made  at  law.  The  bill 
seeks  merely  the  payment  of  a  debt,  and  shews  no  ground 
for  equitable  jurisdiction. — ^They  cited  HaZkett  v.  Mercha/rU 
Traders  Ship  Loom  amd  Aaaurance  Campcmy(b),  and 
HaUett  V.  DoivdaU(c), 

Mr.  Sdwyn,  for  the  secretary,  was  not  heard. 

Mr.  WiUcoek  in  reply. 


Co. 


Yice-Chancellob  Sir  W.  Page  Wood: — 

I  have  come  to  a  conclusion  in  favour  of  the  Plaintiff  in 
this  case.  Looking  at  the  policy  itself  it  is  clear  that^ 
whatever  may  be  the  effect  at  law,  in  equity  it  creates  a 
charge  upon  the  stocks,  funds,  securities,  and  property  of 
the  ccHnpany.  These  are  to  be  liable  to  pay  a  certain  sum 
to  the  executors,  administrators,  and  assigns  of  the  insured 
three  months  after  proof  of  the  death  of  his  son;  so  that 
this  sum  became  a  charge  on  all  the  funds  of  the  company 
at  the  time.  Of  course,  at  law,  under  an  execution  upon  a 
judgment,  only  such  property  of  the  company  could  be 
taken  as  could  then  be  found,  and  tliat  would  not  give  the 
benefit  of  the  previous  charge  against  property  which  had 
been  alienated  before  the  judgment  or  executioit    In  this 


JitdgmeiU. 


(a)  18  Jar.  10S4.         (6)  13  Q.  B.  960.         (c)  16  Jnr.  462. 
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1865.  policy  there  are  words  effecting  a  charge,  and  no  purchaser 

Law  who  had  notice  of  the  charge  would  be  able  to  prevail 

The  Londow  ^'g^'-i"^^  ^^®  Plaintiff  in  equity,  and  therefore  the  matter  * 

iKDisPDTABLB  is  fit  to  bo  adjudicatcd  upon  in  these  Courts,  that  being  a 

Co.  remedy  which  the  Plaintiff  could  not  obtain  at  law. 

Judgment. 

I  should  be  sorry  to  hold,  that  a  proviso,  that  parties 
should  not  be  sued  as  members  in  their  individual  capacity, 
would  be  suflScient  to  bring  a  policy  or  other  instrument 
such  as  this  within  the  jurisdiction  of  the  Courts  of  Equity. 
The  proviso  is,  that  the  remedy  should  be  against  the 
goods  and  not  the  members  of  the  company  personally; 
but  beyond  this  the  goods  are  charged  with  the  payment 
of  a  fixed  sum,  I  therefore  think  that  the  question  is  fit 
for  the  ^decision  of  this  Court 

With  regard  to  the  main  point,  the  case  of  DaJhy  v.  Th^ 
India  cmd  London  Life  Assurance  Company  (a),  recently 
decided  in  the  Exchequer  Chamber,  is  no  doubt  contrary  to 
the  previous  decision  in  OodsaU  v.  Boldero(b),  which,  I  agree 
with  the  judges  in  saying,  was  not  a  decision  that  met  with 
universal  approval,  or  in  practice  with  acquiescence,  though 
no  doubt  it  was  considered  to  be  law.  The  decision  in  the 
Exchequer  Chamber,  independently  of  the  high  authority 
of  that  Court,  appears  to  me  to  rest  upon  a  right  footing 
as  to  policies  of  this  description.  Policies  of  insurance 
against  fire  or  marine  risk  are  contracts  to  recoupe  the 
loss  which  parties  may  sustain  from  particular  causes. 
When  such  loss  is  made  good  aliunde,  the  companies  are 
not  liable  for  a  loss  which  has  not  occurred;  but  in  a  life 
policy  there  is  no  such  provision.  The  policy  never  refers 
to  the  reason  for  effecting  it  It  is  simply  a  contract^  that^ 
in  consideration  of  a  certain  annual  payment,  the  company 

111  pay  at  a  future  time  a  fixed  sum,  calculated  by  them 

(a)  18  Jui\  1024.  (b)  0  Eaat,  72. 
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Co. 
JwdgmeiU* 


^b  referenoe  to  the  value  of  the  premiums  which  are  to      ^  I8<^'  ^ 
be  paid,  in  order  to  purchase  the  postponed  payment  What-         Law 
ever  event  may  happen  meanwhile,  is  a  matter  of  indiffer-    ^g,  lokdon 
ence  to  the  company.     They  do  not  found  their  calcula-   JJJJ^^q^" 
tions  upon  that,    but  simply  upon  the  pirobabilities  of 
human  life,  and  they  get  paid  the  fuU  value  of  that  calcular 
tion.     On  what  pnnciple  can  it  be  said,  that,  if  some  one 
else  satisfies  the  risk,  on  account  of  which  the  policy  may 
have  been  effected,  the  company  should  be  released  from 
their  contract?    The  company  would  be  in  the  same  posi- 
tion whether  the  object  of  the  insured  were  accomplished 
or  not;  whether  he  were  in  a  better  or  worse  position,  that 
could  have  no  effect  upon  the  contract  with  the  company, 
which  was  simply  calculated  upon  the  value  of  the  life 
which  they  had  to  insure.    The  Exchequer  Chamber  came 
U)  this  conclusion  in  the  case  of  an  insurance  upon  the 
whole  term  of  a  life,  where  the  person  insured  had  received 
the  amount,  to  provide  against  the  loss  of  which  his  insur- 
ance was  effected. 


Then  I  have  first  to  consider  the  particular  contract  in  this 
case.  It  was  distinctly,  that,  if  the  person  whose  life  was 
iBsared  should  die  within  two  years  from  the  date  of  the 
policy,  in  consideration  of  the  payment  meanwhile  of  two 
pr^niums,  the  company  would  pay  to  the  person  insuring  a 
fixed  sum  of  money.  I  cannot  import  into  that  contract  any 
other  consideration  than  what  would  be  the  value  of  insiuing 
the  life  against  the  contingency  there  mentioned.  If  there 
had  been  evidence  of  any  mistake  in  the  terms,  there  might 
have  been  a  case  for  reforming  the  contract;  but  the  state^ 
ment  is,  that  the  Plaintiff  lepresented  that  he  wished  to 
insure  against  the  risk  of  his  son  dying  within  twenty 
months,  and  that  the  answer  was,  that  the  company  made 
their  policies  annual  policies  in  point  of  form,  and  there- 
fore in  this  case  proposed  to  insure  against  the  risk  of  the 
son  dying  within  two  year&     If  they  had  said  they  would 
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1865.        charge  only  sach  {NPexniuinB  as  an  actoasy  flhould  ealcolafee 
l^^         lor  the  risk  of  his  dying  within  twenty  BMHiths,  then  the 
The  Lonsoh   P^^J  ought  to  be  refonned ;   but  all  that  was  said  was 
iHDiBPUTikBiJB  that  which  excludes  the  view  I  have  suggested,  namdy,— 
Co.         "  You  wish  to  be  safe  for  twenty  months,  and  therefore  yon 
jMdmimL     '^  better  insure  for  two  years  to  cover  it"    The  company 
therefore  got  the  full  value  in  premiums  for  that  iosuranoe 
for  two  years,  and  accordingly  I  cannot  in  the  least  doubt 
what  should  be  the  result    It  is  not  said  by  any  one  that 
the  company  calculated  the  premium  in  any  way  except 
for  an  insurance  for  two  years;  the  premiums  were  less  than 
the  premiums  for  an  insurance  on  the  whole  of  the  li£^  be- 
cause, of  course^  the  risk  of  the  insured  dying  within  two 
years  was  a  very  different  thing  from  the  general  risk  of 
his  deaths  and  therefore  the  premium  would  naturally  be 
lesa 

There  remains  only  the  question  upon  the  statute.  The 
contract  is  clear ;  and  according  to  the  judgment  of  theHzche- 
quer  Chamber,  the  Plaintiff  is  entitled  to  recover,  unless  I  find 
something  in  the  statute  which  makes  the  contract  void,  or 
prevents  his  claiming  the  full  amount  of  the  polu^.  The 
argument  was  chiefly  addressed  to  prove  the  contract  to  be 
void«  and  cases  were  put  which  might  lead  to  frauds  upon  the 
statute;  but  the  doctrine  which,  I  think,  I  am  authorised  to 
lay  down  here,  will  leave  untouched  all  possible  cases  of 
frauds  which  parties  may  seek  to  perpetrate.  This  Phis- 
tiff  had  insured  against  the  event  of  A.  dying  before  the 
end  of  two  years ;  he  had  not  an  interest  in  A.'s  life  afler 
the  first  twenty  months  of  that  period.  [Mr.  jRo2^— The 
argument  was,  that  only  such  a  fraction  of  time  was  lef);  that 
the  poliqy  could  not  be  VisAe  for  less  than  two  yeara]  I 
think  that  is  in  favour  of  the  policy..  The  statute  says;  that 
a  policy  is  void  unless  the  party  has  some  interest  in  the 
event  insured;  that  be  had  some  interest  in  this  case  no 
one  can  deny,  thou^  that  interest  was  not  for  the  whole 
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yetiod  insured    It  is  argaed,  tbat  it  is  atmilar  to  the  (Me        1866. 
KrlieKe  a  person  has  insured  himself  against  accident  on  a         ij^ 
laihvay  journey,    and  the  Railway  Insuianoe  Company    y„^[;>,fnoH 
thereupon  try  to  insure  the  whole  Ufe  of  such  a  person*:  or,   Ikimbfutabli 
where  a  man  havmg  an  mterest  m  one  day  of  a  life,  insures  Co. 

the  whole  life  or  one  year  of  it;  but  all  those  cases  must  be  fydgmmu, 
determined  by  leaving  it  to  a  jury  to  say,  whether  a  fraud 
upon  the  statute  was  intended  The  whole  of  this  case 
diewB  perfect  bona  fides  on  the  part  of  the  Plaintiff  One 
point  suggested  was,  that  the  insuianoe  was  in  this  form 
because  it  was  the  practice  of  the  office ;  but  if  so,  then  the 
case  being  that  the  Plaintiff  wished  to  insure  for  twenty 
months,  and  was  told.  No,  you  must  insure  for  two  years;  the 
L^islatiKre  assuredly  ne^er  meant  to  prevent  a  party  having 
the  benefit  of  such  insurance,  because  it  is  the  practice  of 
the  office  to  insure  in  that  way.  They  got  the  full  value 
for  the  two  years,  and,  as  between  them  and  the  insured,  I 
must  treat  the  matter  entirely  as  a  contract  Then  sitting 
here  to  administer  the  bw,  with  a  due  regard  to  the  policy 
of  the  statute,  the  question  is,  am  I  to  avoid  this  con- 
tract upon  any  ground  of  public  policy?  I  do  not  think 
I  can  say  that  the  Plaintiff  is  within  the  words  or  spirit  of 
the  enactment,  he  having  an  interest  in  the  life,  and  the 
insurance  having  been  effected  in  the-  manner  I  have  de- 
scribed 

However,  the  3rd  section  of  the  statute  provides  that  the 
Plaintiff  shall  not  recover  more  than  the  interest  which  he  has 
in  the  event  insured  I  cannot  accede  to  the  argument^ 
Ihat  such  an  interest  as  the  Plaintiff  here  had,  should  be 
discounted  dining  the  life  of  his  son,  and  valued  according 
to  the  chance  of  his  dying  within  the  two  years ;  and  that^  - 
taking  the  value  of  the  life,  and  the  present  worth  of  the 
money  on  that  caxculation,  the  interejst  of  the  penson  effect- 
ing the  insurance  means,  in  that  section  of  the  statute,  the 
value  of  what  would  be  coming  to  him  on  the  particular 
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• 

1855.        event  estimated  in  the  manner  I  have  mentioned;  aod 

I,^^         that,  if  the  event  happened  six  weeks  before  the  deter- 

Thb  I^KDoir   '^^**i^'^  of  ^^  policy,  there  might  be  a  question  whether 

ivDispuTABUB  tho  ponson  insuring  ought  not  to  lose  some  portion  of  the 

CJo.  money  secured  by  the  policy.     It  is,  however,  argued, 

Judgmeni.     ^^^^  coupling  the  provisions  of  the  statute,  and  the  mode  in 

which  it  points  out  that  the  insuring  party  is  to  recover  his 

interest,  with  the  form  of  this  policy,  which  is  limited,  and 

not  for  the  whole  period  of  the  life  of  the  insured;  construing 

this  contract  with  the  statute,  the  only  thing  which  the  parties 

could  have  had  in  view,  was  insuring  the  happening  of  the 

particular  event,  and  not  two  years  of  this  party's  lifa    The 

answer  to  that  is,  I  find  no  such  contract ;  and  I  must  look 

to  the  nature  of  the  contract,  as  it  is  said  in  DaJbyY. 

The  India  <£  London  Life  Assuromce  Company  (a)  \ 

and  then,  with  reference  to  the  question  of  public  policy, 

I  must  consider  first,  whether  or  not  the  contract  is  void; 

or,  secondly,  if  the  contract  be  good,  will  any  rule  of  public 

policy  cut  down  the  sum  secured  by  the  policy  ? 

I  do  not  think  that  the  contract  in  this  case  is  void ;  nor 
do  I  think  that  the  sum  should  be  cut  down,  by  any  calcu- 
lation of  value  made  on  the  principle  of  the  interest  insured 
being  reversionary  at  the  time  of  applying  for  the  insurance. 

The  Plaintiff  is,  therefore,  entitled  to  recover,  and  with 
costa  The  costs  of  the  secretary  to  be  paid  by  the  Plaintiff 
and  recovered  from  the  company. 

The  state  of  the  law  at  the  time  of  effecting  this  policy 
might  have  had  some  weight  as  to  the  question  of  costs; 
but  the  company's  rules  provide  that  "  a  party  having  had 
an  interest  in  the  life  assured  shall  not  lose  the  benefit  of 
the  policy,  although  his  interest  shall  have  terminated 
before  the  death  of  the  assured; ''  repudiating,  therefore,  the 
law  as  laid  down  in  Godaall  v.  Boldero  (6). 

(a)  18  Jur.  1024.  (6)  9  East,  7Sl 
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1854. 


B 


In  the  Matter  of  the  ACT  10  &  11  VICT.  c.  96, 

▲MD 

In  the  Matter  of  the  TRUST  OF  MARY  ANN 
FOZARD,  deceased. 

Y  indentures  of  lease  and  release,  dated  in  1767,  being  the 


DeclSth. 

1865. 
Jan,  17th. 


ReauUingTrMii 
— Married 
W<mmSet- 
tlement  on 
Marriage  of 
Female  IrfanU 
— Aeqwiie9- 


settlement  made  in  contemplation  of  the  marriage  between 

Richard  West  and  Sarah  his  wife,  the  parents  of  Mary 

Anm  Fozardy  certain  freehold  estates  were  conveyed  and 

assured  to  the  use  of  Richard  for  life,  with  remainder  to 

the  use  of  Sarah  for  life,  with  remainder  to  the  use  of  the  previoiMly  to 

children  of  Richard  and  Sarah,  equally,  as  tenants  in  com-  ^^  *"*  ™S[t, 

.         .    .  ri«go,  in  1790, 

man  in  tail,  with  cross  remainders  in  tail  if  there  should  be  J^.  A-  K  be- 
a  &ilure  of  issue  of  any  such  children.  Ma/ryAnn  Fozard,  iSLit,*tenant 
a  son,  and  three  other  daughters,  one  of  whom  died  without  ^f^^^^Jw 
issue  in  very  early  infency,  were  the  only  children  of  the  brother  and 

J  J  J'  J  two  sisters,  of 

mamage.  real  estates, 

under  a  setUe- 
ment  dated  in 

In  December,  1790,  Mary  Awa,  being  then  a  ijiinor,  I767,executed 
aged  seventeen  years,  married  John  Waghom,    Upon  her  dated  L 1790, 

purporting  to 
bean  agree- 
ment for  settling  her  share  upon  her  husband  for  life,  with  remainder  to  herself  for  life,  with 
remainder  to  the  issue  of  the  marriage.  In  1794,  M.  A.  F.,  then  a  widow  but  still  an  infant, 
married  C,  F.  In  1808,  the  real  estate  was  sold,  and  the  moner  arising  from  the  sale  invested 
in  Stock,  in  the  names  of  certain  persons,  who,  shortly  after  the  mvestment,  executed  an  inden- 
ture, dated  1808,  whereby  it  was  declared  that  they  should  stand  possessed  of  M.  A,  F.*$  share 
of  the  Slock,  upon  the  trusts  of  the  indenture  of  1790;  and,  by  an  indenture  dated  in  1842, 
the  Stock  was  vested  in  new  trustees,  upon  the  trusts  of  the  indenture  of  1808.  Neither 
M,A,F.  nor  (7.  Z'.  was  a  party  to  the  indenture  of  1808,  or  to  that  of  1842.  M.  A,  F.  died 
in  1845,  C,  F.  in  lSi9  i—Ifdd,  that  the  indenture  of  1790  had  no  effect  upon  Jf.  A.  F.'e 
interest»  she  being  under  age  when  it  was  executed;  that  the  indentures  of  1808  and  1842 
not  having  been  executed  by  if.  il.  F,,  and  it  not  appearing  that  anything  was  done  at  the 
time  of  t£b  sale,  except  that  her  share  of  the  purohase-mdney  got  into  the  hands  of  the 
trustees;  and  there  being  nothing  to  shew  that  she  acquiesced  in  that  arrangement,  the 
presumption  must  be,  that  the  property  remained  by  way  of  resulting  trust,  according  to 
the  trusts  of  the  settlement  of  1767;  and  that  M,  A.  r.*$  interest  in  the  Stock  was  the  same 
as  her  interest  in  the  real  estate,  i  e.  an  estate  tail;  and  the  Stock  was  ordered  to  be  paid 
to  her  personal  representative. . 

Whether,  if  M.A.F,  had  put  her  share  of  the  purchase-money  into  the  hands  of  her  trus- 
tees, it  might  not  have  been  held  that  their  declaration  of  trust  would  have  been  sufficient, 
and  consequently  that  the  representative  of  an  only  child  of  if.  J.  F,  by  her  first  marriage 
was  entitled— Q«a»ie. 


m 

1804. 

In  re 

Focabd's 

Trust. 
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marriage  ^an  indenture,  dated  1790,  was  executed,  pur- 
porting to  be  an  agreement  for  settling  all  such  part  of 
the  real  estate  to  which  Ma/f'y  Ann  would  be  entitled  after 
the  death  of  her  parents  under  the  settlement  of  1767, 
upon  trust  for  her  husband  for  life,  with  remainder  to 
herself  for  life,  with  remainder  to  their  children  absolutely. 
MaryAifm,  though  under  age,  was  a  party  to,  and  executed 
this  indenture. 


There  was  one  child  only  of  the  marriage,  a  daughter, 
who  married  the  respondent^  FrwnchB  Qa/m&r^  and  died 
without  issue. 

John  Waghom  died,  and  in  1794  his  widow,  being  still 
under  age,  married  Cha/rles  FozoprA. 

In  1808,  the  freehold  property  was  sold  by  Richard  West, 
with  the  concurrence  of  his  children  and  Gharlee  Fozard, 
and  was  conveyed  to  the  purchasers,  a  fine  being  duly  levied 
on  the  oocajsion  of  the  sale.  The  purchase  money  was  in- 
vested in  the  purchase  of  7400!.  42.  per  cent  Bank  Annuities, 
in  the  names  of  Richard  West  and  three  other  persons,  who 
shortly  after  the  investment  executed  an  indenture,  dated 
1808,  whereby  it  was  declared,  that>  after  the  decease  of 
Richard  West,  the  trustees  should  stand  possessed  of  three 
fourth  parts  of  the  74002.  Bank  Anntdties  upon  the  trusts 
of  the  indenture  of  1767,  and  of  the  other  remaining  fourth 
part  upon  the  trusts  of  the  indenture  of  1790. 

Charlee  Fozard  and  Mary  Ann  w^e  named  as  parties 
to  the  indenture  of  1808;  but  that  indenture  was  not  exe- 
cuted by  either  of  them. 


Richard  West  died  in  1 824,  and  shortly  afterwards  three 
fourth  parts  of  the  74002.  Bank  Annuities  were  transferred 
in  equal  third  shares  to  the  brother  and  two  surviving  sistezs 
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d  Mary  A'wn,  Foeard.  The  remaining  fourth  part,  amountr  ^  1854. 
ing  tt>  18602. 3^  per  cent  Beduoed  Anniuties  (being  the  stock 
forming  the  snbject  of  the  present  petition),  was  retained  by 
the  trustees.  By  an  indenture,  dated  1 842,  to  which  neither 
Charles  Fomrd  nor  Mary  Atwi  was  a  party,  the  1850L 
Beduced  Annuities  became  vested  in  new  trostees,  upoa 
the  trusts  of  the  indenture  of  1808. 

Mary  Awn  Fozard  died  in  1845.  Charles  Fozard  died 
in  1849^  having  appointed  his  daughter,  Hele^  Rosina 
Fozard,  sole  executrix  of  his  will;  and  letters  of  administiar* 
tion  with  the  will  annexed,  until  Helen  Rosma  should  ob* 
tain  probate,  were  granted  to  the  petitioner.  Charles 
Fozard  died  without  having  administered  to  the  estate  of 
his  wife^  and  letters  of  administration  of  her  estate  and 
eSdCta  for  the  use  of  Helen  Rosma,  and  until  she  should 
obtain  probate  of  her  fitther's  will,  were  granted  to  the 
petitioner. 

The  surviving  trustee  under  the  indenture  of  1842,  hav^ 
ing;  imder  tiie  authority  of  the  statute  10  &  11  Vict  a  96, 
tnmsfened  the  18502.  stock  into  the  name  of  the  Ao- 
ooantant-Gteneral  of  the  Court  of  Chanceiy  in  the  matter  of 
tibe  above-mentioned  trusts,  and  paid  2082.,  the  cash  balance 
of  dividends  payable  on  the  stock,  into  the  Bank  of  Eng'" 
land  to  the  account  of  the  Accountant-Qeneral  in  the  mat- 
ter of  the  same  trust,  the  petitioner  now  presented  his 
petition,  stating  the  &cts  above  mentioned,  and  submitting 
that  if  any  such  agreement  as  the  agreement  alleged  to 
have  been  entered  into  by  the  indenture  of  1790,  was  in 
fiurt  entered  into  upon  the  occasion  of  the  first  marriage  of 
Mary  Awn  Fozard,  the  same  was  not  binding  upon  her  by 
reason  of  her  being  then  under  age.  The  petition  averred 
that  the  indenture  of  1842  was  executed  without  the  consent^ 
express  or  implied,  of  Charles  Fozard,  and  Mary  Awn,  or 
either  oi  than ;  and  that  Charles  Fozard  and  Mary  Awn 
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Fozard,  or  either  of  them,  never  (save  as  to  Mury  Ann 
Fozard,  by  her  executing  the  indenture  of  1790,  when 
she  was  under  age,)  assented  to  an  abridgment  or  altera- 
tion of  her  rights  and  interests  under  the  settlement 
of  1767,  and  submitted  that  such  rights  and  interests 
remained  unaffected  by  the  deeds  of  subsequent  date,  and 
were  not  prejudiced  by  the  declarations  of  trust  therein 
contained ;  and  that,  as  a  necessaiy  consequence,  Mary  Ann 
Fozard,  or  Charlea  Fozard  in  her  right,  was  absolutely  en- 
titled to  the  stock  as  part  of  her  or  his  personal  estate,  and 
prayed  for  a  transfer  of  the  stock  and  payment  of  the  cash 
and  dividends  to  the  petitioner. 


Argvmad.         Mr.  JZoZt,  Q.  Q,  and  Mr.  BroweU,  in  support  of  the 
"  petition. 

Mary  Ann  Fozard  was  a  minor  at  the  date  of  the  set- 
•  tlement  of  1790,  and  did  not  execute  the  declaration  of 

trust  of  1808,  or  the  deed  appointing  new  trustees  in  1842. 
The  trusts,  therefore,  of  the  settlement  of  1790  were  not 
binding  upon  her,  and  are  not  binding  upon  her  repre- 
sentative; and  there  being  nothing  else  to  modify  her  in- 
terest in  the  money  arising  from  the  sale  of  the  estate  in 
1808,  that  interest  remained  at  her  death  the  same  as  her 
interest  in  the  real  estate  was  previously  to  the  settlement  of 
]  790.  As  to  one  fourth  part  of  such  purchase  money  she 
was  tenant  in  tail  In  other  words,  the  conversion  being 
complete,  her  interest,  as  to  such  fourth  part,  was  absolute, 
and  the  petitioner,  as  her  personal  representative,  is  entitled 
to  the  stock,  cash,  and  dividends  by  which  her  share  is  now 
represented. 

Mr.  WUcock,  Q.  C,  and  Mr.  W,  2).  Lewis,  for  Francis 
Gamer. 

The  settlement  of  1790  was  executed  by  Mrai  Fozard^ 
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^d  her  &ther  was  a  paxty  to  and  executed  that  instrument 
The  utmoet  that  can  be  said  against  it  is,  that,  before  the 
fine  was  levied,  it  was  a  voidable  contract;  and  the  effect  of 
the  fine  is  to  confirm  that  contract,  the  fine  and  the  settle- 
ment making  but  one  assurance:   King  v.  Edward6(a). 
The  fine  binds  her  without  any  writing  proving  her  assent: 
Beckwith'sca8e(b),    [The  Vice-Chancellor. — The  ques- 
tion here  is  not  as  to  the  uses  of  the  land,  but  as  to  the 
trusts  of  the  purchase  money.]    At  any  rate  the  subsequent 
^transactions,  the  transfer  of  the  stock  into  the  names  of 
trustees,  the  contemporaneous  declaration  of  trust,  the  ap- 
pointment of  new  trustees  in  1842,  and  the  recognition  of 
the  trustees  for  the  time  being  by  Mrs.  Foza/rd  during  her 
life,  and  subsequently  by  her  husband,  who,  though  he  sur- 
vived his  wife  from  1845  to  1849,  made  fio  claim  to  the 
stock,  shew  acquiescence  on  their  part;  and  having  acqui- 
esced, they  were  bound.   SaviU  v.  Savill  (c),  Harvey  v.  Ash- 
ley {d),    Dumford  v.  Lane(e),  MUrier  v.  'Lord   Hare- 
wood{f),  Stratford  Y.PoweU(jsD^  smdArdeaoife  Y,Bemi€t(k\ 
shew  that  slight  circumstances  are  sufficient  to  raise  a  pre- 
sumption in  fSetvour  of  acquiescence  and  election,  and  that^ 
having  elected,  the  parties  are  bound. 
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The  trusts,  therefore,  of  ^e  deed  of  1790  are  in  full  force; 
and  imder  those  trusts  the  respondent  as  representative  of 
his  deceased  wife,  the  only  child  of  the  first  marriage,  is 
entitled  absolutely. 

They  cited  also  Cheney  v.  HaU(i)y  and  Zotich  v.  Par- 


(a)  Cro.Oar.  3S0. 

(b)  2Bep.57b. 
(4j)2CoU.  721. 
{d)  3  Atk.  607. 

(e)  1  firo.  C.  a  106, 116. 

rouh 


if)  18  Ves.  269. 
(gr)  1  Ball  &  B.  1,  26. 
(A)2DicL463,467. 
(t)  Amb.  626. 
{k)  Burr.  1794 
R  K.  J. 
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Mr.  Buchanan  for  the  surviving  trustee  under  the  m- 
dentureof  1842. 


Mr.  RoU,  Q.  C,  in  reply. — ^The  first  point  for  which  the 
respondent  contends,  that  an  infant  can  be  bound  by  a 
settlement  executed  by  her  before  she  comes  of  age,  would 
overturn  the  whole  law  relative  to  married  women.  In 
SaviU  ▼.  SaviU,  the  only  case  cited  in  point,  nothing  would 
have  been  done  against  the  heir  if  he  had  not  taken  the 
personal  estate  as  well  as  the  realty. 


In  regard  to  the  second  point  contended  for  by  the  re- 
spondents, no  one  doubts  the  power  of  a  feme  covert  to  do 
what  she  pleases  with  her  real  estate,  and,  if  such  estate  be 
sold,  to  settle  the  proceeds  as  she  pleases.  The  question  is, 
have  the  proceeds  been  so  settled?  Mrs.  Fozard  dies  in 
1845  without  having  executed  a  deed  which  had  been 
prepared  in  1808.  The  conclusion  is  inevitable,  that  the 
question  was  kept  open  at  the  time  of  her  death — ^a  conclu- 
sion fatal  to  the  presumption  of  acquiescence  and  election, 
for  which  the  respondent  contends. 

[The  Vice-Chancellor. — How  do  you  account  for  the 
circumstance,  that^  immediately  upon  the  sale,  the  money  is 
found  in  the  hands  of  trustees,  and  for  the  appointment  of 
new  trustees?] 


Mrs.  Fozard  was  no  party  either  to  the  deed  of  appoint- 
ment of  such  new  trustees,  or  to  the  declaration  of  the  trusU 
upon  which  they  are  alleged  to  have  held  the  stock. 
At  the  most^  all  she  agreed  to  was,  that  certain  persons 
should  be  trustees,  but  not  of  that  settlement  That  trus- 
tees were  neoessaiy,  at  least  previous  to  her  father  s  death 
in  1824,  it  was  natural  for  her  to  imagine,  the  fund  being 
one  in  which  her  &ther  was  interested  for  life,  and  henelf 
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in  remainder.     That  she  knew  or  guspected  such  trustees        1854. 

were  to  hold  the  trust  fluids  upon  the  trusts  of  the  settle-      ""TT^ 

Hient  of  1808.  there  is  nothing  to  shew.  Fozard'b 

°  Tbust. 

The  Yicb-Chakcellob  reserved  judgment^  in  order  ♦is^^"*^ 
that  seardi  might  be  made  for  the  deed  executed  upon  the 
sale  of  the  real  estate,  contemporaneously  with  the  fine,  with 
the  view  of  ascertaining,  whether,  from  the  mode  in  which 
the  purchase  money  was  expressed  to  be  paid,  any  presump- 
tkn  could  be  drawn  in  fevour  of  the  contention  of  the  re- 
spondent, viz.  that  Mr&  Fozard  had  acquiesced  in  the 
tewteof'the  settlement  of  1790.  Search  was  accordingly 
made,  but  the  deed  could  not  be  discovered. 


Yice-ChangsIiLOR  Sm  W.  Page  Wood  now  delivered       1855. 
judgment  as  foUows :—  Jan.mh. 


•  In  this  case  I  should  have  been  very  glad  to  see  the 
deed,  if  it  could  have  been  found ;  but,  as  it  cannot  be  founds 
I  cannot  make  any  presumption  about  it,  except  that  it 
would  not  prove  anything  either  way.  I  can  assume 
nothing  against  the  petitioner  in  its  absence. 

Under  an  indenture,  da4^  in  the  year  1767»  a  lady, 
whose  administrator  is  now  seeking  to  recover  this  pro- 
perty, was  tenant  in  common  in  tail  with  her  brother  and 
sisters  of  the  real  estate,  by  which  the  property  was  then 
represented,  with  cross  remainders  in  tail,  if  there  should 
be  a  Cailure  of  their  issue.  The  lady  married,  being  at  the 
time  of  her  marriage  an  infEUit  Previously  to  her  marriage 
with  her  first  husband,  a  settlement  was  executed,  dated  in 
1790,  which  purported  to  settle  her  property  upon  her 
husband  for  life,  with  remainder  to  herself  for  life,  with  re- 
mainder to  the  issue  of  the  marriage.    That  settlement,  of 

r2 
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1856,  course^  had  no  effect  upon  her  interest,  she  bdng  under 

^'^     ^  age  when  it  was  executed.    Then,  in  1808,  the  real  estate 

Fozard's  was  sold,  and  the  only  evidence  of  what  took  place — ^which 

'  is  not  evidence  against  the  present  claimant — ^is  a  declara- 

Judgment.  ^j^^  ^^  ^^^.^^  ^£  *j^qqi^  purporting  to  be  the  amount  of  the 

purchase  money,  which  declaration  of  trust  was  not  exe- 
cuted by  the  lady,  or  by  her  husband  Unless  something 
were  done  contemporaneously  with  the  fine  levied  on  the 
sale  of  the  property,  unless  the  lady  handed  the  money  to 
her  husband,  or  took  some  step  of  that  kind,  the  presump 
tion  must  be,  that  the  property  remains  by  way  of  result- 
ing trust  according  to  the  trusts  of  the  original  settlement 
of  1767. 

That  this  is  so  with  regard  to  this  case,  I  have  never  had 
'  any  doubt ;  but  the  point  was  expressly  decided  by  Sir  W, 
Orcmt  in  Sccmen  v.  BhirU  (a).  In  that  case  there  was  a 
devise  of  real  estate  to  Louisa  Scawen  for  life,  in  case 
she  should  so  long  continue  unmarried;  in  case  of  her 
marriage,  to  her  heirs  and  assigns  for  ever;  but,  in  case 
of  her  decease  unmarried,  then,  upon  her  decease,  the  es- 
tate was  devised  to  Wmifred  BVwnt,  her  heirs  and  assigna 
In  1788,  Louisa  Scawen  and  Winifred  Blurit  came  to 
an  agreement  to  sell  the  estate ;  and  accordingly,  by  in- 
dentures of  lease  and  release,  and  a  fine,  Louisa  Scawen, 
and  Samuel  Blunt  the  husband  of  Winifred,  and  Wini- 
fred, conveyed  the  estate,  and  their  seversd  rights  and  in* 
terests  therein,  to  John  Arnold,  for  21002.  There  was 
no  covenant  in  the  indentures  respecting  the  appUcation 
of  the  purchase  money,  nor  any  deed  of  trust  made  in 
relation  to  it,  nor  any  notice  taken  or  claim  set  up  by  Bhird 
or  his  wife.  Upon  the  execution  of  the  deeds^  Arnold 
paid  the  purchase  money  to  the  Plaintiff,  and  the  whole  of 
that  sum,  except  1002.,  was  afterwards  invested  in  stock, 

(a)  7  Ves.  294. 
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in  the  names  of  trustees.  Blwfit  died;  his  wife  survived. 
She  never  did  any  act  with  respect  to  the  stock  She  died, 
having  bequeathed  to  the  Plaintifif  all  her  personal  estate, 
and  appointed  the  Defendant  her  executor.  The  bill  was 
filed  by  Louisa  Scawen,  who  was  still  unmarried,  against 
the  executor  of  Wi/aifredf  and  the  representative  of  the 
surviving  trustee,  stating  these  circumstances,  and  praying 
that  the  Plaintiff  might  be  declared  absolutely  entitled,  and 
for  a  transfer.  The  Defendant,  the  executor,  by  his  answer, 
stated  that  he  did  not  know  whether  the  money  was  paid 
to  or  by  the  Plaintiff  in  the  presence  of  Samuel  and  his 
wife,  or  either  of  them.  He  admitted  that  Sa/muel  did  no 
act  in  respect  of  the  premises,  or  the  consideration  for  the 
sale,  or  the  slock,  other  than  as  above  mentioned,  at  the 
time  of  the  sale ;  and  he  submitted  whether,  under  the 
circumstances,  the  interest  in  his  stock,  in  the  event  of  the 
Plaintiff's  death  unmarried,  passed  under  the  will  erf 
Samuel  or  under  thai  of  Winifred,  The  question  being, 
in  truth,  whether  Sam,ud  Blunt  had  such  an  interest  in 
the  property  that  he  had  passed  it  invested  as  it  was  in 
stock.  The  Master  of  the  Rolls  said :  "  If  it  was  necessary 
to  decide  this  cause  upon  the  question  as  to  an  implied 
gift  or  abandonment  by  Mr.  Blunt  of  whatever  interest  he 
might  have  had,  some  inquiry  would  be  necessary  as  to  the 
circumstances  of  the  tmnsaction.  But  it  is  not  necessary 
for  the  Plaintiff  to  resort  to  that  groimd  of  claim.  All 
the  parties  interested  in  the  estate  concurred  in  a  sale,  but 
without  any  declaration  or  agreement  as  to  the  manner  in 
which  the  produce  should  be  divided,  employed,  or  secured." 
That  is  the  actual  case  here  as  regards  this  lady  and  her 
husband.  "  The  consequence  is,"  Sir  W.  Grant  continued, 
**  there  resulted  to  all  the  same  interest  in  the  produce  of 
the  real  estate  that  they  had  in  the  real  estate  itself  The 
Plamtiff,  if  she  had  married,  would  have  been  entitled  to 
the  whole."  The  money  in  fact  Was  the  estate,  and  the 
same  rule  must  apply  to  both 
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Here  nothing  was  done  at  the  time  of  the  sale,  bat  the 
lady's,  or  her  husband's,  money  got  into  the  hands  of  trns- 
tees,  and  there  was  nothing  to  shew  that  she  acquiesced  in 
that;  though,  if  she  had  put  the  money  into  die  hands  of 
the  trustees,  it  might  have  been  said,  that  their  declaration 
of  trust  would  have  been  su£Eicient 


Therefore,  of  course,  her  interest  in  the  fund  is  the  same 
as  in  the  real  estate — an  estate  tail 

I  cannot  give  any  costs  to  the  respondent 


Minute  of         Order  according  to  the  prayer  of  the  petition.     The  re- 
_! *        spondent  to  pay  his  own  costs. 


27th. 
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CLARKE  V.  BATTERS. 

In  1853,  Messrs.  Nicolson  &  Morrison,  shipbuilders  in 
Nova  Scotia,  contracted  with  the  Defendant  Batters  to 
build  for  him  the  hull  and  spars  of  a  ship,  afterwards 
called  the  Omar  Pacha,  to  be  paid  for  partly  by  a  pay- 
ment of  400Z.,   to  be  made  during  the  building  of  the 


jieate^IfUwno-  ^^^f*  ^^^*  ^  ^  *^®  balance,  by  approved  bills,   at 


90 


tton  restrain- 
inff  Proceed- 
ings under 
sect.  SO. 


days  after  sight,  on  delivery  up  or  laimching  of  the  ship; 
the  ship  to  be  delivered  up  to  Batters  complete,  launched 
and  afloat  in  the  harbour  of  WaUace,  in  Nova  Scotia. 

The  Ship  Re- 
gistry Act, 

stat.  8  &  9  Vict.  o.  89,  does  not  prevent  a  lien  being  created  on  certificate  of  original  regis- 
try, deposited  by  unregistered  owner  to  secnre  adyances  for  the  use  of  the  shipi. 

Upon  motion  by  Plaintiff  claiming  such  a  lien,  a  party  who,  without  a  lawful  title,  had 
procured  himself  to  be  registered  as  owner  of  a  ship,  was  restrained  by  injunction  .from  prose* 
cuting  a  complaint  made  under  sect.  30  against  Plaintiff,  for  wilfully  detaining  and  re- 
fusing to  deliver  up  the  certificate  of  the  ship's  registry,  and  from  instituting  any  other  pro- 
ceeding against  Plaintiff  to  compel  him  to  deliver  up  the  certificate. 
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The  4002.  was  paid  durixig  the  building  of  the  ship ;  and 
in  July  and  August,  1858,  when  the  hull  and  spars  of  the 
flhip  were  nearly  completed,  Nicolaon  &  Marriaofi  drew 
bOls  of  exchange  for  the  balance,  whidi  were  accepted  by 
Batters,  and  delivered  by*  him  to  Nieolson  <fe  Morrison. 

Five  of  the  bills  were  discounted  for  the  builders  by  the 
Defendant  Purvis^  a  merchant  residing  at  Pidou,  in  Nova 
Scotia,  who  thereupon  procured  the  ship  to  be  registered  at 
the  port  of  Pictou  in  his  name  as  owner ;  and  by  a  deed 
poll,  dated  the  3rd  of  August,  1854,  appointed  the  De- 
fendant MiUer,  a  merchant  at  Liverpool,  his  attorney  to 
sell  the  ship.  The  ship  was  freighted  to  the  port  of  LoncUyii 
by  and  on  account  of  BoMera,  and  the  certificate  of  registry 
was  transmitted  to  him. 

Previously  to  the  arrival  of  the  ship  in  the  port  of  Lon- 
don, and  in  the  early  part  of  August,  1854,  Batters  applied 
to  the  Plaintiff;  and  after  informing  him  that  the  ship 
belonged  to  him,  and  was  shortly  to  arrive  from  Nova  Scotia 
in  freight  on  his  account,  requested  the  Plaintiff  to  clear 
the  ship,  and  to  make  the  necessary  advances  of  money  for 
that  purpose,  and  intrusted  the  Plaintiff  with  the  general 
management  of  the  ship.  Batters  at  the  same  time  in- 
formed the  Plaintiff  that  he  wanted  850?.,  being  the  amount 
which,  as  he  stated,  was  then  due  for  the  cost  of  the  ship. 
The  Plaintiff  consented  to  lend  Batters  the  850!.,  and  to 
make  the  advances  necessary  for  clearing  the  ship  on  her 
arrival  Batters  then  instructed  the  Plaintiff  to  advertise 
the  ship  for  sale,  and  represented  to  him,  that,  on  the  sale  of 
the  ship,  he  would  repay  all  the  money  which  might  be  ad- 
vanced and  paid  on  his  account  by  the  Plaintiff  Under 
these  circumstances,  the  Plaintiff  accepted  and  delivered  to 
Batters  two  bills  of  exchange,  one  for  250?.,  the  other  for 
263t  15«.,  which  became  payable  respectively  in  November 
and  December,  1854,  and,  when  due,  were  paid  by  the 
Plaintiff 
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In  the  early  part  of  October,  after  the  last-mentioiied 
bills  had  been  accepted  by  the  Plaintiff,  but  before  they  were 
paid,  the  certificate  of  registry  of  the  ship  was  deliveied  to 
the  Plaintiff  by  Batters  to  enable  him  to  enter  the  ship  in- 
wards at  the  port  oi  London.  The  Plaintiff  had  then  paid 
for  insuring  the  ship  against  loss,  and  for  other  disbuiBe- 
ments  on  account  of  the  ship,  sums  amoimting  altogether  to 
23Z.  6&  lOcZ.;  and  Batters  was  otherwise  indebted  to  the  Plain- 
tiff Batters  agreed  with  the  Plaintiff  that  he  was  to  hold 
the  certificate  of  registry  as  security  for  the  debt  due  to  him 
fix>m  Batters,  and  the  liabilities  he  had  incurred  on  thebiUs 
of  exchange.  The  Plaintiff  cleared  the  ship,  and  the  amount 
of  the  freight  was  received  by  Batters  or  his  assigns,  in  the 
character  of  owner  of  the  said  ship.  The  ship  arrived  in 
the  port  of  London,  and  fix>m  the  time  of  her  arrival  was 
in  the  possession  of  Batters  as  reputed  and  ostensible  owner, 
and  in  the  management  of  the  Plaintiff,  without  any  master 
in  command. 


About  this  time,  Batters  became  embarrassed  in  his  cir- 
cumstances, and,  it  being  apprehended  that  he  would  not  be 
able  to  meet  his  engagements,  it  was  proposed  by  Miller 
as  the  attorney  of  Pwrvis,  and  agreed  to  by  Batters,  that 
the  ship  should  be  sold,  and  the  proceeds  applied  in  pay- 
ment^ inter  alia,  of  the  bills  which  had  been  discounted  by 
Purvis.  With  a  view  to  the  sale,  BaMers,  and  Miller 
as  the  attorney  of  Pv/rvis,  applied  to  the  Plaintiff  to  de- 
liver up  the  certificata  The  Plaintiff  declined  to  deliver  up 
the  certificate.  The  bills,  which  had  been  accepted  by  Bat- 
ters and  discounted  by  Purvis,  were  dishonoured ;  and  in 
December,  1854,  Batters  was  adjudged  a  bankrupt^  and  the 
usual  assignees  appointed  On  the  15th  of  December,  1854, 
the  Plaintiff,  who  still  retained  the  certificate,  was  sum- 
moned by  a  justice  of  the  peace,  upon  a  complaint  made  by 
Purvis,  by  Miller  his  attorney,  as  the  alleged  ostensible 
and  reputed  owner  of  the  ship,  and  as  having  the  possession 
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sad  maoAgement  of  the  ship,  for  wilfully  detaining  in  the 
City  of  London  and  refusing  to  deliver  to  Purvis  the  cer- 
tificate of  r^istry ;  and  the  hearing  of  the  summons  having 
been  adjourned  in  consequence  of  the  Plaintiff's  absence 
from  illness,  a  warrant  to  compel  his  attendance  was  ap- 
plied for  by  Miller,  as  the  attorney  of  Purvis. 

The  Plaintiff  then  filed  his  bill  against  Batters,  Miller, 
Purvis,  and  the  assignees  of  Batters,  praying  (inter  alia), 
that  it  might  be  declared  that  he  was  entitled  to  a  lien 
upon  the  certificate  for  2782.  38.  6d.,  which  he  allied  to 
be  due  from  BaMers,  and  also  for  the  said  stuns  of  2502.  and 
2631.  IBs.,  the  amount  of  the  biUs  of  exchange ;  and  that  the 
Defendantfi,  Baiters,  Purvis,  and  Miller,  might  be  re- 
strained by  injunction  fix>m  prosecutmg  the  complaint 
above  mentioned,  and  from  making  complaint  to  any  justice 
of  the  peace,  and  for  applying  for  or  prosecuting  any  sum- 
mons, warranty  or  other  process  to  cause  the  Plaintiff  to  be 
brought  before  any  justice  for  wilfuUy  detaining  and  refill- 
ing to  deliver  up  the  certificate,  and  from  instituting,  taking, 
or  prosecuting  any  other  suit^  process,  or  proceeding  against 
the  Plaintifl^  to  compel  him  to  deliver  up  the  certificate. 


1855. 


SUUement, 


Mr.  Darnel,  Q.  C,  and  Mr.  Wdford  now  moved  for  an 
injunction  in  the  terms  of  the  prayer  of  the  bilL  [The 
Vice  Chanceljx)R. — Is  there  not  a  difficulty  in  the  way  of 
the  Court  interfering  by  injunction  to  restrain  a  criminal 
proceeding  ?]  This  proceeding,  if  criminal  in  form,  is  civil 
in  its  nature.  The  injimction,  so  far  as  it  is  sought  for  with 
a  view  of  restraining  the  Defendants  from  instituting  pro- 
ceedings for  compelling  the  Plaintiff  to  deliver  up  the  cer- 
tificate, is  essential  to  the  Plaintiff;  for,  if  the  certificate  is 
delivered  up,  his  lien  is  gone.  This  might,  or  it  might  not, 
be  deemed  by  the  justice  of  the  peace  sufficient  ground  to 
•prevent  his  interference. 


Argument. 
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ArgmnttU, 
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The  Flaintiff  is  entitled  to  the  injunction  if  he  oaa  estar 
bliah  his  lien;  and  his  lien  is  deaf  unless  the  Defendants  can 
shew  that,  by  virtue  of  the  Act  for  the  Bepetrj  of  firitidi 
vessels,  (stat  8  &  9  Vict  &  89),  the  circumstance  that  the 
registry  in  this  case  is  in  the  name  of  Purvis  is  oondusiye 
against  the  Plaintiff's  daiuL  And  this  cannot  be  sheim. 
For, 


First,  having  r^ard  to  the  2nd  and  13th  sections  of  die 
Act,  it  would  appear,  that,  in  the  case  of  this  ship,  there 
has  never  been  any  valid  r^istry  at  alL  In  order  to 
acquire  a  valid  registry,  the  2nd  section  requires,  that 
registration  should  be  effected  by  "the  person  claiming 
property  "  in  the  ship ;  and  the  13th  section  enacts,  that 
no  r^stry  shall  be  made  or  certificate  granted,  \mtil  the 
owner  shall  have  made  and  subscribed  a  declaration  in  the 
form  prescribed  by  the  Act  By  **  claiming  property,"  the 
Act  must  have  intended  a  lawful  claim,  which  Purvis  never 
had;  and  the  declaration  required  by  the  Act  has  never 
been  made  by  the  owner  of  the  ship:  consequentiy  no  valid 
registry  has  been  made  or  certificate  granted.  The  so- 
called  ship  is  merely  a  collection  of  spars  and  timber,  which 
the  Act  does  not  recognise  as  a  British  vessel.     But, 


Secondly,  admitting  that  there  has  been  a  registry,  the 
Defendant  Purvis  has  no  titie  to,  or  interest  in,  the  oertifi' 
cate  of  registry.  The  registry,  if  registry  it  be,  can  only 
have  been  obtained  by  means  of  a  declaration,  that  Purvis 
was  ''  the  sole  owner,  and  that  no  other  person  whatever 
had  any  rights  tiUe,  interest,  share,  or  property  in  the 
ship;"  (8  &  9  Vict.  c.  89,  a  13)— a  declaration  which  Purvis 
could  not  make  except  by  falsehood  and  fraud.  And  hav- 
ing, by  a  fiedse  and  firaudulent  declaration,  procured  the  ship 
to  be  registered  in  his  name,  he  has  no  titie  to  the  certifi- 
cate of  registry.  He  is  in  the  position  of  a  mere  pirate; 
and  although  the  authorities  have  gone  &r,  no  case  has- 
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gone  so  fisur  as  to  establish  that  an  origmal  r^^istiy,  made 
apon  a  wrongful  title,  fiJsely  and  fraudtdently  declared,  is  to 
protect  the  wrongdoer.    The  88th  section  of  the  Act — ^the 
strongest  in  the  Defendant's  fayour — applies  rather  to  the 
r^istry  of  transfers  than  to  original  registry,  and  cannot 
give  Purvi8f  by  virtae  of  this  certificate,  which  is  of  original 
registry,  a  conclnsiye  title  ''  against  all  and  every  person  and 
persons  whatsoever/'    CSrcumstanoes  of  fraud  may  furnish 
ground  for  relief  even  in  cases  fiedling  within  the  38th  sec- 
tion: M'Calmont  v.  Ecmhm(a);  and  in  a  recent  case  at 
the  Bolls,  Armstrong  v.  ArmatroTiff  (b),  in  which  fraud  was 
not  proved,  but  the  registration  had  been  obtained  without 
authocity,  and  by  disobeying  instructions,  the  registered 
own^  was  restrained  from  transferring  shares  or  parting 
with  the  certificate,  upon  the  principle,  equally  applicable 
here,  that,  if  the  Court  did  not  interfere  in  such  a  case,  any 
species  of  fraud  might  be  carried  out,  and  any  one  deprived 
of  his  rights,  merely  because  the  statute  requires  that  the 
clear  legal  title  should  appear  on  the  registry. 


1856w 


ArgwmeiU. 


Thirdly,  even  if  Purvis  has  some  title  to,  or  interest  in, 
tins  certificate,  his  interest  is  subject  to  the  lien  of  the 
FlaintiS  It  has  been  held,  that  the  Ship  Registry  Acts  do 
not  prevent  a  person  having  a  lien  on  papers  deposited 
with  him  of  a  ship  which  he  is  commissioned  to  sell:  Mes- 
layer  v.  Alky7h8(c)\  and  in  Bowen  v.  Fox{d),  the  circimi- 
stance,  that  the  certificate  of  a  ship's  register  had  been  de- 
posited as  a  security  for  advances  for  the  use  of  the  ship, 
was  held  to  give  the  holder  a  lien  sufficient  to  defeat  an 
action  of  trover  for  the  certificate. 

Mr.  RoU,  Q.  C,  and  Mr.  Dnice  for  the  Defendant  MiUer 
the  attorney  of  Purvis,  who  was  out  of  the  jurisdiction. 


(a)  2  Be  G.  Mac.  &  G.  40.3. 
(6)  Bolls,  3rd  August^  1854 


(c)  6  Taunt.  381. 
((/)  10  B.  &  C.  41. 
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4'^WWMflCi 


The  Plaintiff  cannot  make  out  a  case  of  fraud  against  thd 
Defendant  Purvis,  who,  as  holder  of  the  dishonoured  bills 
of  exchange,  had  the  same  rights  over  the  ship  as  tke 
builders  had  possessed  before  the  bills  were  disooimted.  As 
regards  the  ship,  the  builders  were  in  the  position  of  unpaid 
vendors,  for,  by  the  "approved  bills"  mentioned  in  the  con- 
tract, the  parties  meant  something  more  than  the  mere 
a^)ceptances  of  the  purchaser.  As  unpaid  vendors,  the 
builders  had  a  right  to  r^'ster  the  ship  in  their  names,  and 
that  right  passed  with  the  bills  to  Purvis,  The  bills  have 
not  been  paid ;  the  time,  therefore,  has  not  arrived  for  regis- 
tering  the  ship  in  the  name  of  the  purchaser;  and  that  being 
so,  the  vendor  is  not  chargeable  with  fraud  for  retaining  it  in 
his  own.  It  has  been  well  stopped  in  transitu^  by  the  effect 
of  the  certificate. 


But,  assuming  that  there  has  been  fraud,  which  as  a  fact 
we  deny,  the  ship  is  registered  in  the  name  of  Purvis  ;  and 
all  the  cases  shew,  that^  under  no  circumstances,  however 
fraudulent,  will  the  Court  interfere  with  the  title  of  a  regis- 
tered ovmer.  A  stronger  case  of  fraud  used  in  obtaining  a 
certificate  than  that  charged  in  FoUett  v.  Ddany  (a),  it  is 
impossible  to  imagine ;  yet,  there,  a  demurrer  was  allowed  to 
a  bill  by  the  rightful  ovmer ;  and  with  that  decision,  the  judg- 
ment in  M'Galmont  v.  Rankm  (6),  notwithstanding  the  mar- 
ginal note,  is  perfectly  consistent  The  policy  of  the  Act  is 
expressed  in  the  preamble  to  the  30th  section :  ''  It  is  not 
proper  that  any  person,  under  any  pretence  whatever,  should 
detain  the  certificate  of  registry  of  any  ship  or  vessel,  or 
hold  the  same  for  any  purpose  other  than  the  lawful  use  and 
navigation  of  the  ship  or  vessel  for  which  it  was  granted" 
The  Plaintiff  does  not  pretend  to  hold  it  for  this  purpose. 
The  effect  of  this  injunction  vdll  be  to  defeat  the  very 
object  of  the  Act,  and  will  prevent  the  navigation  of  the 
ship    Bowen  v.  Fox  is  an  authority  against  the  injunc- 


(a)  2  De  G.  &  S.  235. 


(b)  2  De  G.  Mac  N.  &  G.  416. 
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ttoQ,  the  Court  there  having  abstamed  from  determinmg 
whether  a  person  holding  a  certificate  upon  the  ground  of 
lien,  and  refusing  to  deliver  it  up  when  demanded,  is  guilty 
of  wilful  detention.  We  might  also  insist  on  the  objection 
taken  by  the  Courts  that  equity  will  not  grant  an  injunction 
to  restrain  criminal  proceedings. 

Mr.  Martineau,  for  the  assignees  of  Batters,  contended 
that  there  had  never  been  such  registration  as  to  comply 
with  the  requisitions  of  the  Act ;  and  that  the  Plaintiff,  not 
being  a  roistered  mortgagee,  had  no  interest  in  the  ship  or 
the  certificata 
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Argument, 


A  tepLj  was  not  heard 


Yick-Chancellor  Sm  W.  Page  Wood:— 

There  may  be  considerable  difficulties  in  the  Plaintiff's 
way  as  regards  the  assignees  of  Mr.  Batters;  but  I  think 
there  is  a  question  to  be  tried,  and  that,  in  the  meantimoi 
the  Plaintiff  is  entitled  to  the  injunction  which  he  seeka 

The  questions  he  has  raised  are :  first,  whether  Pum^  can 
be  treated  as  the  owner  of  the  ship  for  all  purposes ;  and 
secondly,  whether,  under  the  circumstanqes,  the  Plaintiff 
has  not^  in  respect  of  the  money  he  has  advanced)  a  lien  to 
some  extent  upon  the  certificate. 

With  reference  to  the  first  question,  Purvis,  claiming,  as 
lie  did,  not  as  purchaser  upon  a  sale  of  the  ship,  but^  at 
best,  as  representing  the  builders,  and  as  for  work  and  labour 
done,  and  in  part  paid  for,  had  no  right  to  procure  registry 
of  the  ship  in  his  own  name  as  owner. 

In  reference  to  the  second  question,  it  has  been  argued, 
that  it  is  impossible,  consistently  with  the  provisions  of  the 
Ship  Registry  Act,  for  a  lien  to  be  created  upon  a  certificate 


Jan.  27M. 
JudgmmU, 


iSO 


IBM. 
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of  registry  of  a  Bhipi  But  the  case  in  trover,  which  has  been 
cited  (a),  sufficiently  recognises  such  a  lien,  and  establisheB 
that  such  a  species  of  property  may  be  conferred  in  a  certifi- 
cate of  a  ship's  registry,  deposited  by  way  of  security  for  ad- 
vances of  money  for  the  use  of  the  ship,  as  to  prevent  the 
owner  of  the  ship  from  demanding  back  the  certificate  until 
the  money  is  repaid.  Such  a  lien  is  not  inconsistent  with 
the  policy  of  the  Ship  Registry  Act. 


Here  Ptirvia  is  not  shewn  to  be  the  owner  of  the  ship 
for  all  purposes ;  and  the  Plaintiff  has  shewn  that  he  ha& 
advanced  moneys  for  the  use  of  the  ship  upon  the  security 
of  the  certificate  of  registry.  He  has,  therefore,  made  out 
such  a  case  as  to  entitle  him  to  the  injunction  sought  by 
the  bill  imtil  the  questions  can  be  tried. 

In  granting  the  injunction,  I  shall  give  liberty  to  any 
party  to  apply,  which  will  enable  the  Defendants  to  bring 
before  the  Court  any  question  as  to  the  navigation  of  the 
^hip,  so  as  to  meet  the  objection  which  was  urged,  that  the 
inji^nction  would  have  the  effect  of  preventing  the  ship  from 
being  used.  The  Plaintiff  must  imdertake  to  abide  by  aoy 
order  the  Ck>urt  may  make  as  to  damages  occasioned  by  this 
order,  and  not  to  part  with  the  certificate. 


3ttntU€  0/ 
Order, 


Injunction  in  terms  of  notice  of  motion,  the  Plaintiff  un- 
dertaking as  above  mentioned — liberty  to  any  party  to 
apply. 


(a)  Bowen  v.  Fox,  10  B.  &  C.  41. 
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COX  u  COX  j^^  20tk  <fc 

T  an  indenture,  dated  1814,  the  manor  of  Tv/rvey,  in  Vendan  and 
the  oonnty  of  Bedford,  and  other  hereditaments  at  Turvey,  p^^^^^'^gaie 
irare  limited  to  the  use  of  Boberi  KHhye  Cox,  for  life,  and  *J  «  ^*^ 

Power  of  gtv- 

after  his  deoease  to  the  use  of  his  daughters,  Alicia  Mcury  ing  jReceipt§-- 
Cox  and  Mary  Awii  Cox,  their  heirs  and  assigns,  as  tenante  j^ct,  lo  a  ii 


m  common. 


Vict,  c,  96. 


Testatrix,  by 

B/Aert  KUbye  Cox  died  in  1829.  clared,  tfiat 

eveiy  person 
thereby  made 

Alicia  Mwry,  by  her  will,  dated  1886,  devised  her  undi-  tenant  for  life 

,  .  ,  should  have 

vided  moiety  in  the  premises  to  her  sister  Mary  Ann  for  such  and  the 

life,  with  divers  remainders  over,  nnder  which  Bichard  \q^i^^. 

Snead  Cox  and  Charge  Cox,  smoe  deoeased,  became  entitled  ^^^^  ^y 

eadi  to  an  estate  for  life  in  the  premises ;  and  she  declared  part  of  the 

that  Biduird  SiMod  Cox  and  Oecrge  Cox,  and  all  and  Jwei«by 

every  the  person  and  persons  made  t^ants  for  life  or  in  ^[i  ^^e^to 

&il  by  that  her  will  should  have  such  and  the  like  powers  ^^^  tenants 

for  life  and  in 

of  leasing,  sellings  and  exchanging  any  part  of  her  said  tail  mentioned 
estate  as  were  by  her  fether's  wiU  given  to  the  tenants  for  ^  ^^  trus-^' 
life  and  in  tail  mentioned  in  his  said  will,  or  to  the  trustees  ^  thereo£ 

It  appeared 
ihereoC  that  the  &- 

theirs  will  did 
not  give  a 

The  will  oiBchert  KUbye  Cox,  the&ther  of  the  testatrix,  did  tenant  for  Ufe 
not  give  to  any  tenant  for  life  or  in  tail  a  power  of  leasing,  sell--  •powerofloe- 
ling,  or  exchanging  the  property  thereby  devised ;  but  it  con*  ^^^^^Sng. 
tained  a  declaration  that  it  should  be  lawful  for  tlie  trustees  ^^  J?y,®  *"rus. 

tees  full  pow* 

therein  named,  at  the  request  and  by  the  direction  in  writing  er  to  seU  and 

exchange 
the  hereditar 
ments  therein  compriaed*  and  to  give  receipts  for  the  purchase  money: — Held,  that  tenant 
Ibr  Ufe  in  poseeesion  of  the  estate  devised  by  the  testatrix  had  the  same  powers  of  selling 
and  exchanging  that  estate  as  were  by  tiie  Other's  will  given  to  the  trustees,  but  that  such 
powers  did  not  extend  to  giving  receipts. 

'  Semhie,  that  the  difficulties  which  might  be  met  with  in  exercising  sueh  power  of  sale  in 
the  absence  of  a  power  to  give  receipts,  might  be  removed  by  paying  the  money  into  Court 
under  the  Tnsitee  Relief  Act,  stat  10  &  11  Vict.  c.  96;  and  that,  upon  such  payment,  the 
purchaser  might  safely  complete. 


StaUmetd. 
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18M.^  of  the  person  who,  by  virtue  of  the  limitation  therein  con- 
tained, should,  for  the  time  being,  be  entitled  to  the  actual 
freehold  of  the  testator's  estates,  to  dispose  of  and  convey, 
either  by  way  of  absolute  sale  or  in  exchange,  as  therein 
mentioned,  any  part  of  the  hereditaa^ients,  to  the  iEustual 
freehold  or  possession  of  which  the  person  making  such  re* 
quest  or  giving  snch  direction  should  be  so  entitled ;  and 
after  empowering  his  trustees  in  the  usual  form  to  revoke 
the  uses  thereby  limited,  and  to  limit  new  uses,  and  to  give 
or  receive  any  money  by  way  of  equality  of  exchange,  the 
testator,  by  his  will,  declared  that,  upon  payment  of  the 
money  arising  by  the  sale  of  the  hereditaments,  or  any  part 
thereof,  or  so  to  be  paid  for  equality  of  exchange,  it  should 
be  lawful  for  the  trustees  to  sign  and  give  any  receipt  or 
receipts  for  the  money  for  which  the  same  should  be  sold 
or  which  should  be  received  for  equality  of  exchange ;  and 
then  proceeded  to  declare,  in  the  usual  form,  that  such  re- 
ceipts should  be  sufficient  discharge&  The  purchase  money 
was  directed  to  be  applied  in  the  purchase  of  other  lands,  to 
be  settled  to  the  same  uses. 

Richard  Snead  Cox  was  the  tenant  for  life  in  possesdon 
of  the  estates  devised  by  the  testator. 

The  bill  was  filed  by  Richard  Snead  Cox  and  the  other 
persons  entitled  in  remainder  expectant  on  the  life  estate 
of  Ma/ry  Ann  Cox,  including  several  infants,  against  Mwry 
Ami  Gox^  praying  that  it  might  be  declared,  that^  accord- 
ing to  the  true  construction  of  the  will  of  Alicia  Mafj/t 
regard  being  had  to  the  reference  therein  contained  to  the 
power  of  sale  contained  in  the  will  of  her  fEither,  a  power  of 
sale  and  exchange  over  the  moiety  of  the  manor  and  here- 
ditaments at  Turvey,  devised  by  the  will  of  Alicia  Mcury, 
was  created  by  her  will,  and  vested  in  Mary  An/a  as  tenant 
for  life  in  possession  of  the  last-mentioned  moiety,  and  that 
the  power  of  sale  and  exchange  was  oo-extensive  with  the 
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power  of  sale  and  exchange  created  by  the  will  of  Robert 
KUbye  Cox, 


Mr.  Bdgahawe,  Q.  C,  for  the  Plainti&  Argumau, 

Mr.  W.H.  O.Bagahawe  for  the  Defendant — ^The  Defendant 
is  willing  to  concur  in  the  sale,  provided  she  has  the  author- 
ity of  the  Court  for  her  protection.  '  But,  in  order  to  enable 
the  parties  to  efiect  a  sale,  it  will  be  necessary  for  the  Court  to 
dedaie,  not  only  that,  as  to  the  moiety  in  question,  the  De- 
fendant^ although  only  tenant  for  life,  has  po\^er  to  sell  the 
fee,  but  also  that  such  power  comprises  the  power  of  giving 
receipts ;  for  no  purchaser  will  be  willing  to  complete  his 
purchase,  untU  there  is  a  person  competent  to  give  him  a 
valid  dischaige  for  his  money. 

The  Yice-Chancellor  observed,  that  it  was  unusual  to 
give  a  tenant  for  life  a  power  of  sale  over  the  fee;  but  if  the 
testatrix  had  used  words  giving  a  power  so  extensive,  it  was 
not  for  the  Court  to  restrict  it  ^ 

Judgment  reserved. 


ViCfE-CHANCELLOR  SiR  W.  PaGE  WoOD: —  ,       „^  . 

t/an.  97th, 

The  question  in  this  cause  arises. upon  the  construction  of  j^JiZZmi 
a  clause  in  the  will  of  Alicia  Mary  Cox,  by  which  the  tes- 
tatrix declares  that  certain  persons,  by  her  will  made  » 
tenants  for  life,  and  all  and  every  other  the  person  and 
persons  made  tenants  for  life  or  in  tail  by  that  her  will, 
8hou|d  have  such>)r  the  like  powers  of  leasing,  selling,  and 
exchanging  any  part  of  the  said  estate,  as  were  by  her 
Gather's  will  given  to  the  tenants  for  life  and  in  tail  men- 
tioned in  his  said  will,  or  to  the  trustees  thereof;  and  the 
only  material  question  is,  whether,  in  construing  this  clause, 
the  Court  can  imply  a  power  of  giving  receipts. 

VOL.  L  S  K.  J. 
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1855.  That  the  effect  of  the  clause  is  to  give  the  Defendant 

powers  of  sale  and  exchange  is  clear ;  for,  although  the  will 
of  Robert  KUbye  Cox  does  not  give  a  power  of  leasing,  sell- 
ing, or  exchanging  to  any  tenant  for  life  or  in  tail,  it  does 
'"^^'"*^'  give  full  powers  of  sale  and  exchange  to  the  trustees;  and  as 
the  testatrix  has  used  the  words,  "  or  to  the  trustees,"  there 
can  be  no  doubt  that  a  power  of  sale  and  exchange  over  the 
moiety  devised  by  her  will  is  created  by  that  will,  and 
vested  in  the  Defendant  as  tenant  for  life  in  possession. 

The  material  question  is,  whether  the  Court  will  be  jffi- 
tified  in  holding  that  the  Defendant  has,  under  the  clause 
in  question,  a  power  of  giving  receipts ;  and,  looking  to  all 
the  circumstances  of  the  csuse,  I  do  not  think  it  would  be 
right  to  hold  that  she  has  such  a  power.  The  power  of 
giving  receipts  is  a  power  separate  from  powers  of  sale  and 
exchanga  It  is  a  power  which  is  by  no  means  inserted  as 
of  course  in  legal  instruments,  it  is  often  excluded,  and, 
where  excluded,  it  has  never,  so  far  as  I  am  aware,  except 
^der  very  special  circumstances,  been  held  to  be  capable  of 
being  implied. 

With  regard  to  the  difBculties  which  have  been  suggested 
as  likely  to  be  met  with  in  exercising  such  a  power  of  saleas 
the  present,  in  the  absence  of  a  power  to  give  a  valid  dis- 
charge for  the  purchase  money,  all  difficulties  of  that  kind 
might,  I  conceive,  be  removed  by  resorting  to  the  provisioiB 
of  the  Act  for  better  securing  trust  funds  and  for  the  relirf 
of  trustees  (stat  10  &  11  Vict  a  96),  which  seems  precisely 
to  meet  such  a  case  as  the  present  It  appears  to  me,  that 
if,  upon  the  sale  of  this  property,  the  purchase  money  were 
paid  into  Court  pursuant  to  the  provisions  of  the  Adt,  the 
Defendant  would  be  able  to  make  a  good  title,  and  the  pur- 
chaser might  safely  complete  his  purchasa 


Mimoe  of         Declare  that  the  Defendant,  as  first  tenant  for  life,  has 
'       such  and  the  like  powers  of  selling  and  exchanging  any  part  of 
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the  estate  devised  by  the  will  of  Uie  testatrix  as  were  by  her 
&ther's  will  given  to  the  trustees  thereof  but  that  such 
powers  do  not  extend  to  giving  receipts. 


JJCCT€6» 


HOPWOOD  AND  Another  v.  THE  EABL  OF  DERBY     jan.  SML 

AND  OTHEB& 

IHIS  was  a  suit  by  Edward  John  Oregge  Hopwood  and  /twi^-Vura- 

the  Eev.  George  Heron,  the  executors  of  a  will  and  three  ^^^H^^f^ 

codidla  of  Robert  Gregge  Hopwood,  the  testator  in  the  cause,  eery  Cowrt— 

seeking  to  establish  that  will  and  codicils  againt  the  De-         

fendaats,  who  claimed  under  a  subsequent  will  or  a  subse-  ^^  wiU*^d  ^ 

quent    codicil  of   the   same  testator.      The    first-named  tJ«»codioU«, 
2.  the  last  of 

Plaintiff  was  also  the  eldest  son  and  heir  of  the  testator ;  which  was 

the  other  was  his  co-executor  and  the  surviving  trustee  of  a  devised^and  ' 

tenn  of  1000  years  under  the  first-mentioned  will  and  Ju^^Jind 

codidla  penonal  es- 

tate in  &vour 
of  his  eldest 

The  will  and  three  codicils  imder  which  the  Flainti£EB  ^bj^  to^i^ 

claimed  were  dated  respectively— will,  29th  of  April,  1829 ;  J^^^J'^'g***® 

firet  codicil,  7th  of  July,  1834 ;  second  codicil,  19th  of  younger  chil- 

February,  1850 ;  and  third  codicil,  16th  of  April,  1851 ;  and  point^his  ~ 

their  effect  was  to  give  the  testator's  real  and  personal  estate  ^o'^eT^^^^ 

to  the  Plaintiflt  the  eldest  son,  absolutely,  subject  to  a  term  son  executors. 

of  1000  years  in  the  real  estate  vested  in  the  other  Plaintiff  codid?,  dated 

in  April,  1868, 
he  substituted 
■noiiher  person  as  executor  in  the  place  of  his  son.  And,  by  a  will,  dated  in  May,  1858,  he 
altered  the  disposition  of  his  property,  modifying  considerably  the  benefit  formerly  given 
to  hie  eldest  son,  and  giving  hie  voimger  children  interests  in  remainder.  At  the  suit  of  the 
younger  children  against  ^e  heir,  an  issue  was  directed  by  the  Palatine  Court  of  Lane€uler, 
to  try  the  validity  of  the  will  of  1853.  Thereupon,  the  eldest  son  and  heir  filed  his  bill  in 
ths  High  Court  of  Chancery,  to  set  aside  the  will  of  1858,  and  also  the  codicil  of  that  year, 
sod  to  establish  the  preceding  will  and  codicils.  Upon  an  interlocutory  motion  in  this  suit 
before  tiie  issue  in  the  former  suit  had  come  on  for  trial,  another  issue  was  directed  to  tiy 
the  validity  both  of  the  will  and  the  codicil  of  1853. 

It  is  not  a  sufficient  reason  to  change  the  venue  of  such  an  issue,  that  one  of  the  parties 
interested,  and  whose  conduct  is  impeached,  is  lord-lieutenant  of  the  county  where  the  ac- 
tios is  to  be  tried. 

S2 
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1865.  upon  trust  to  raise  money  in  aid  of  the  personal  estate,  to 
pay  the  testator's  debts,  and  also  to  raise  portions  for 
yoimger  children. 

Statement^  ^6  Defendants  claimed  under  a  will,  dated  the  14*th  of 
May,  1853,  which  considerably  altered  the  disposition  of  the 
testator's  property,  giving  limited  interests  to  the  first  Plain- 
tiff and  his  children,  and  interests  in  remainder  to  the  testa- 
tor's younger  children,  and  appointed  Lord  Sefton  (who  haJ 
married  the  testator's  daughter)  and  Lord  Derby,  executoR. 
If  that  will  were  set  aside,  the  Defendants  were  interested 
to  support  the  validity  of  a  fourth  codicil  to  the  first  will, 
dated  the  I2th  of  April,  1853,  which  appointed  Lord  S^ton 
executor  in  the  place  of  the  Plaintiff  Edward  Hopwood, 
and  made  him  also  one  of  the  trustees  of  the  term  of 
1000  years. 

These  two  instruments  the  Plaintiflfe  impeached,  on  the 
ground  that  the  testator,  at  the  time  of  executing  them,  was» 
by  reason  of  old  age  and  infirmity,  incapable  of  executing  a 
valid  legal  docimient^  and  also  that  he  was  at  the  time  under 
undue  influence  and  control 

The  testator  died  on  the  19th  of  July,  1854. 

The  principal  Defendants  had  filed  their  bill  in  the 
Chancery  Court  of  the  County  Palatine  of  Lancaster,  seek- 
ing to  establish  only  the  ivill  of  the  14th  of  May,  1853;  and 
an  issue  had  been  directed  in  that  suit  to  try  the  validity  of 
that  will,  and  notice  of  trial  had  been  given  for  the  Liver- 
pool Assizes. 

The  bill  in  this  suit  prayed :  1st.  That  the  codicil  of  the 
12th  of  April,  1853,  and  the  will  of  May,  1853,  might  be 
declared  void,  and  delivei'ed  up  to  be  cancelled ;  or  that  an 
issue  or  issues  might  be  directed  to  try  the  validity 
of  both. 
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2ndly.  That  the  will  of  the  29th  of  April,  1829,  and  its        1856. 
first  three  codicils  might  be  established.  Hofwood 

V. 

Earl  of 
Srdly.  For  delivery  up  of  the  said  will  and  codicils  and       DBraY. 

pretended  codicil  and  will  and  title  deeds.  suuemmi. 


The  SoU(dtor'Omerdl  {Sir  R  BelMJ),  Mr.  RcUy  Q.  G, 
Mr.  Karslake,  and  Mr.  Cowling  for  the  Flaintiffi. 

The  issue  directed  by  the  Palatine  Court  is  not  so  large 
as  what  is  now  asked,  for  it  does  not  touch  the  validity  of 
the  codicil  of  April,  1853;  but^  if  it  were,  the  jurisdiction  of 
tins  Court  is  not  excluded:  Boyae  v.  Rossborough  (a), 
Boffse  V.  ColcUmgh  (6). 

Then  the  trial  should  be  in  London,  for  Lord  Sefton  is 
Lord  Lieutenant  of  Lcmcaahire,  and  Lord  Derby  has  great 
possessions  there,  and  the  matter  already  excites  consider- 
able remark  in  that  county. 

Sir  F.  Thesiger,  Mr.  WiUcock,  Q.  G,  and  Mr.  Little  for 
the  Defendants. — ^The  issue  asked  for  by  the  FlaintifiGs  can- 
not be  granted  upon  an  interlocutory  application.  More- 
over, the  proceedings  in  the  Palatine  Court  are  a  bar  to 
what  the  PlaintiflFs  now  ask  ;  the  Plaintiff  are  suing  here 
merely  as  devisees,  not  as  heirs  of  the  testator,  and  therefore 
are  not  entitled,  of  strict  right,  to  what  they  ask  ;  but  it  is 
a  matter  of  discretion  with  this  Coiu-t:  Boyse  v.  Roaa- 
boTOugh  (a),  Boyae  v.  Colclough  (6).  As  between  devisees 
under  different  instruments,  the  Court  has  never  done  what 
is  asked  in  this  case  :  Devonaher  v.  Nevmham  (c).  [Vice- 
Chancellob. — ^The  whole  proceeding  against  the  heir  was 
against  a  stranger  to  the  trusts  of  the  will,  and  there  are 


Afffummt. 


(a)  KAy,  71.        (6)  Ante,  124.        (c)  2  Sch.  &  Lef.  199. 
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18fi5.  old  cases  in  which  references  were  directed  to  the  Master, 
to  inquire  which  of  two  wills  was  the  last  will  of  the  testator, 
the  parties  interested  under  both  wills  being  before  the 
Court]  Many  difficulties  may  occur  in  practice  in  working 
Argument,  out  Orders  made  by  this  Court  and  the  Palatine  Court,  and 
this  Courts  in  its  discretion,  will  refuse  this  application. 
[Vice-Chancellor. — ^The  discretion  spoken  of  in  these 
cases  is  to  determine  whether  or  not  the  Court  thinks  there 
is  a  case  to  be  tried,  and  may  think  fit  to  grant  or  refuse 
the  issue,  not  whether  it  should  be  tried  in  one  Court  or 
another.  All  parties  in  this  case  agree  that  the  issue  must 
be  tried,  and  therefore  that  species  of  discretion  is  at  an  end 
It  is  just  like  the  case  of  the  Exchequer  Court,  when  that 
Court  had  an  equitable  jurisdiction,  and  an  issue  having 
been  directed  there,  another  party  sued  in  this  Court] 


Mr.  Prendergdst  for  Lord  Derby. 

[Vice-Chancellor. — ^The  Plaintiflfe  are  entitled,  if  I 
refuse  the  motion,  .to  have  it  entered  in  the  order  that  the 
Defendants,  by  their  counsel,  declined  to  assert  the  validity 
of  the  fourth  codicil  to  the  first  wilL  My  doubt  is,  whether 
the  rest  of  the  motion  ought  not  to  stand  over  until  after 
the  trial  which  has  been  directed  by  the  Palatine  Court] 

This  was  declined  on  the  partoftheDefendants, offers  being 
made  by  their  counsel  which  are  noticed  in  the  judgment 

The  SMovtoT-Oenemtm  reply. 


Judgment, 


Vice-Chancellob  Sir  W.  Page  Wood  : — 

In  granting  this  application,  I  wish  it  to  be  understood 
that  I  do  not  proceed  on  the  groimd  that  the  allegations  in 
this  bill,  which  considerably  and  seriously  affect  the  chaiac- 
ter  of  the  parties  concerned,  have  been  admitied  to  be 
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Inie  on  the  hearing  of  this  motion  before  me.     What 
has  been  done  is  this — cJlegations  of  a  very  serious  kind 
have  been  made    The  parties  opposing  the  motion  are 
amdoQs  not  to  bring  their  case  before  the  Court  at  this 
stage  of  the  proceedings,  when  it  would  be  of  no  use,  and     judgmenL 
would  only  incumber  the  records  of  the  Court,  knowing 
that  they  will  hereafter  haye  the  proper  opportunity  of  hav- 
ing all  tiie  facts  and  circumstances  examined     I  quite  ap- 
prove of  the  course  which  they  have  taken,  and  understand 
that  they  have  not  admitted  any  of  the  £EM;ts  alleged  by  the 
Plaintiflh     The  only  admission  that  they  have  made  is :  by 
the  proceedings  in  the  other  jurisdiction  they  admit  this  is 
a  case  to  be  tried  by  a  jury;  and  having  made  that  admis- 
fflon,  th^  have  displaced  many  of  the  arguments  which  I 
have  heard  as  to  its  being  a  matter  of  discretion  to  grant 
this  application,  because  in  most  cases,  with  reference  to  an 
application  by  a  devisee  and  not  an  heir  to  have  the  will 
established,  the  Court  has  to  consider  whether  there  is  such 
a  prim&  teude  case  made  out  on  the  part  of  the  devisee  as 
would  justify  the  Court  in  directing  an  issue    The  heir 
has  a  right  to  demand  an  issue    Parties  who  set  up  some 
other  document  as  a  will  are  not  entitled  as  of  right  to 
have  that  question  tried — ^they  may  make  so  feeble  a  case 
on  their  evidence  that  the  Court  may  dismiss  the  bill. 
Here  the  parties  before  the  Palatine  Court  have  admitted, 
independently  of  the  question  of  revocation,  the  validity  of 
the  documents  under  which  the  Plaintiffi  claim,  and  only 
seek  to  dispossess  the  Plaintifib  and  to  displace  the  effect 
of  these  instruments  by  alleging  a  subsequent  will,  the 
validity  of  which  they  admit  must  be  tried  by  a  jury ;  there- 
fore, that  argument  as  to  discretion  is  wholly  out  of  place  in 
the  present  question.    The  only  way  in  which  the  proceed- 
ing in  the  other  Court  can  be  used  is  this:  if  this  case  were 
now  at  the  hearing  instead  of  being  merely  upon  an  inter- 
locutory application,  and  it  appeared  that  in  the  other  Court 
an  issue  had  been  directed  and  a  v^dict  found  in  favour  of 
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1855.  the  will  of  1853,  the  Court  might  regard  that  evidence  as 
so  conclusive  that  it  would  say — ^the  matter  having  been 
fairly  tried,  we  shall  not  now  direct  an  issue  at  the  hearing; 
but  that  seems  to  assume  that  necessarily  in  a  cause  of  this 
JudgmmL  description  the  determination  of  this  question  must  be  de- 
ferred to  the  hearing;  and  the  course  of  the  Court  of  late 
has  been,  where  plainly  there  is  one  simple  issue  to  be 
tried,  not  to  abide  the  hearing  of  the  cause;  but  it  is  the 
duty  of  the  Court,  unless  there  is  some  sound  reason  to  the 
contrary,  to  put  the  matter  at  once  in  a  course  to  be  tried, 
in  order  that  the  suitors  may  be  delayed  as  little  as  pos- 
sible. I  further  wish  it  to  be  understood,  that  I  do  not  pro- 
ceed upon  the  ground  of  the  Palatine  Court  not  having  am- 
ple jurisdiction.  The  real  point  is,  whether  or  not  there  is 
a  matter  to  be  adjudicated  upon,  which  will  not  be  satis- 
factorily disposed  of  by  the  issue  in  the  Palatine  Court  In 
this  case  no  one  can  doubt  that  the  validity  of  the  4th 
codicil  must  be  determined;  and  I  was  anxious  to  see  whe- 
ther I  could  in  any  way  avail  myself  of  the  proceedings 
directed  in  the  Palatine  Coiui;,  so  as  to  postpone  any  direc- 
tion now  to  be  made  until  the  result  of  those  proceedings 
should  be  known ;  or  whether,  by  so  doing,  I  should  be  do- 
ing injustice  to  the  Plaintiffs  in  this  suit. 

I  confess  it  appears  to  me  difiScult  to  frame  any  mode  of 
proceeding  in  which  I  should  not  be  doing  injustice,  if  I 
prevented  them  from  trying  the  question.  One  mode  which 
suggested  itself  to  me  was,  by  calling  on  the  Defendants  to 
state  that  they  dedined  to  assert  the  validity  of  the  codicil 
of  April,  1853,  The  counsel  for  Lord  Derby  foresaw  con- 
clusions to  which  that  might  lead,  to  whidi  he  could  not 
assent;  and  Mr.  WiUcock,  for  the  Defendants,  stated  that 
he  could  not  accede  to  any  admission,  except  by  making 
the  £a.te  of  the  codicil  depend  on  the  taXe  of  the  will,  which 
would  not  touch  the  question  between  the  parties  as  to  the 
sanity  of  the  testatof  at  the  date  of  the  codicil. 
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Another  suggestion  of  Mr.  WiUcock  was,  that  he  would        1855. 
not  object  to  agree,  that,  in  the  event  of  the  will  of  1853 
being  overthrown,  his  clients  should  not  set  up  the  validity 
of  the  4th  codicil;  bat  I  cannot  compel  the  Plaintife  to  ac- 
cept that)  because  a  proceeding  of  that  kind,  an  agreement      j$idgmeiu, 
that,  whichever  way  the  issue  on  the  will  should  be  decided,* 
the  codicil  should  not  be  called  in  question,  would  have  the 
effect  of  withdrawing  the  codicil  from  the  consideration  of 
the  jury  altogether. 


By  making  Lord  Sefton  the  sole  Plaintiff  in  the  issues, 
the  question  of  the  validity  both  of  the  codicil  and  the 
will  oauld  be  brought  before  the  juiy  at  the  same  trial,  and 
the  examination  of  witnesses  might  be  upon  both  issues  at 
once;  and  the  Plaintiff  Hopwood  would  have  the  advan- 
tage, to  which  he  has  a  rights  of  having  the  attention  of  the 
jury  directed  to  the  question  of  the  sanity  of  the  testator  at 
the  two  epochs,  and  they  could  determine  whether  at  either 
of  those  two  epochs  the  testator  was  of  soimd  mind  and  im- 
derstanding.  This  is  a  different  issue  frx)m  one  in  which  the 
making  of  the  codicil  is  brought  in  collaterally,  and  as  lead- 
ing to  the  conclusion  that  there  was  an  improper  purpose, 
and  that  advantages  were  taken  by  those  who  it  is  alleged 
procured  the  will  of  185S  to  be  made.  The  truth  is,  that 
the  Plaintiff  is  entitied  in  this  suit  to  have  both  matters 
tried  positively,  and  that  is  the  real  difficulty  in  taking  any 
other  course  than  that  which  I  think  I  must  taka  The 
Plaintiff  has  a  right  to  say,  "  the  question  as  to  the  codicil 
is  one  of  the  points  which  I  wish  to  have  determined,  and 
the  only  mode  in  which  the  Defendants  can  exclude  me 
from  trying  it^  is  by  admitting  that  I  am  right  in  my  asser- 
tion, and  that  the  cause  is  ripe  for  a  decree  to  have  the  will 
of  1853  set  aside."  I  do  not  follow  the  argument  as  to  the 
necessity  of  the  Court  arriving  at  a  conclusion  on  this  ques- 
tion by  the  verdict  of  a  jury.     If  the  Defendants  made  that 
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Earl  or 

DiRBT. 


admission,  there  is  no  particular  reason  for  having  this  docu- 
ment established;  and  the  course  is  very  dear  as  to  real 
estate,  whatever  may  be  the  di£Sculties  in  the  Ecclesiastical 
Court  However,  it  being  impossible  to  make  that  admis- 
sion unconditionally,  I  know  no  mode  in  whidi  I  can  do  jus- 
•tice  to  the  Plaintiff  Uopwood,  except  by  giving  him  the 
issue  for  which  he  asks.  The  cause  may  be  brought  to  a 
hearing  before  the  final  decree  in  the  Palatine  Court;  and 
whenever  this  cause  may  come  to  a  hearing,  it  would  be  the 
duty  of  this  Court  to  put  this  codicil  in  the  way  of  being 
tried.  Difficulties  may  arise,  as  in  all  cases  of  concurrent 
jurisdiction.  If  different  courses  should  be  taken  here  and 
in  the  Palatine  Court,  I  must  deal  with  that  difficulty  as  I 
can.  I  cannot  think,  although  the  Plaintiff  Hopwood  ac- 
quiesced to  a  certain  extent  in  the  proceedings  in  the  Pala- 
tine Court,  without  filing  his  bill  here,  that  he  ought  now  to 
be  refiised  this  relief;  for  he  could  not  resist  the  jurisdiction 
of  the  Palatine  Court,  and  the  delay  does  not  seem  to  me  to 
be  such  that  he  ought  to  be  thereby  prejudiced  I  think  that 
he  has  a  right  to  sustain  this  suit^  notwithstanding  the 
power  of  appeal  now  given  to  suitors  in  the  Palatine  Court 
That  appeal  is  only  to  the  Lords  Justices  From  this  Courts 
it  lies  to  the  Lords  Justices  or  Lord  Chancellor;  and  the 
Plaintiff  may  have  his  case  investigated  by  a  Court  of  am- 
pler, though  of  concurrent^  jurisdiction.  A  question  may 
also  arise  as  to  a  change  of  venue,  although,  at  present^  I 
have  not  heard  any  sufficient  reason  assigned  for  that;  bat, 
considering  the  right  which  every  person  has  of  selecting 
his  tribunal,  and  also  that  the  issue  directed  by  the  Pala- 
tine Court  does  not  exhaust  the  whole  subject  matter,  I 
think  that  I  ought  to  direct  an  issue  in  this  case. 


Order. 


The  order  directed  two  issues. — 1.  Devisavit  vel  non  as 
to  the  will  of  1853.     2.  A  like  issue  as  to  the  codicil  of 
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April,  1853;  the  two  issues  to  be  one  record,  and  to  be      J^^^ 
tried  by  juiy  at  the  next  Assizes  at  Liverpool.    The  form 
of  the  order  was  the  same  as  that  given  in  Seton'a  Forms, 
2nd  edit,  p.  509. 

Order, 


HILL  V.  AUDITS  and  Others.  Jan.3i«t 

IHE  Plaintiff  in  this  suit  was  the  sole  owner  of  the  brig  fj^  Merekmu 
Clara,  registered  at  Swnderla/nd,  between  which  and  a  i8^%4  9* 
ship  called  the  EUza  of  SeVby  a  collision  took  place  at  the  — Xfo^ldy— 

Jwr%tdtetu)%> 

mouth  of  the  river  ThrnneSy  on  the  23rd  of  September,  ~ — 
1854  The  EUza  was  laden  with  iron  belonging  to  the  ^nder  the  pro- 
South  Eastern  Eailway  Company;  and  the  result  of  such  J|^,^^J*^® 
collision  was,  that  the  EUza  and  her  cargo  were  totally  Shipping  Act, 
loflt^  and  the  wife  and  two  children  of  the  Defendant  Robert  actions  in  ^ 
Pearson^  the  master  oiUheEUza,  who  were  on  board  at  the  ?^*i^^^ 
time,  were  unhappily  drowned,  and  certain  money,  clothes,  oocamoned 

by  a  coUiaon 

and  private  effects,  belonging  partly  to  him  and  partly  to  withthePlun- 

oihers  of  the  crew  of  the  EUza,  were  lost,  and  some  personal  ^  ^^^^  ^^ 

injury  was  also  sustained  by  the  said  master.  aUeged  dam- 

^     J  ^  age  asoertain- 

ed,  the  Plain- 

Theactualvalueof  the  C72ara  at  the  time  of  such  collision  thathehasin- 
was  12502.,  and  there  was  no  freight  due  or  to  grow  due  ^^^^^ 
or  contracted  for  in  respect  of  the  dara  during  her  voyage,  of  some*  dam- 


age. 


The  Defendants  Jamsa  Avdus  and  George  Skvrrow 
Beeerofty  the  owners  of  the  EUza  at  the  time  of  the  colli- 
sion, on  behalf  of  themselves  and  of  the  master  and  the  rest 
of  the  crew  of  the  EUzd,  on  the  30th  of  September  last, 
commenced  an  action  in  the  High  Court  of  Admiralty  in 
Englamd,  against  the  Plaintiff  in  a  cause  dvil  and  mari- 
time, founded  on  the  alleged  improper  navigation  of  the 
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Clara,  for  the  purpoee  of  reoovering  the  value  of  the  vessel 
Eliza,  and  of  the  said  clothes  and  private  effects  of  her 
master  and  crew. 

^'^''**"'*^'  The  Clara  was,  on  the  9th  day  of  October  last,  seized 

under  a  warrant  from  the  High  Court  of  Admiralty  in  tliat 
action.  Bail  was  thereupon  given  by  the  Plaintiff,  and  the 
vessel  was  released  from  arrest,  the  bail  bond  being  still  in 

force. 

«  • 

The  owner  of  the  Clara  filed  his  bill  in  this  suit  against 
James  Avdus  and  Oeorge  Skirrow  Beecrofty  Robert  Pear- 
son, and  the  South  Eastern  Railway  Company,  stating 
these  facts,  and  also  stating  as  follows: — 

"  The  said  action  is  founded  upon  the  alleged  improper 
navigation  of  the  vessel  or  brig  Clara,  and  which  improper 
navigation  the  Plaintiff  does  not  by  any  means  admit 
Liability  is  alleged  to  have  been  incurred  by  the  Plaintift 
as  owner  of  the  said  brig  Clara;  in  respect  of  the  loss  of  the 
lives  aforesaid,  by  reason  of  the  alleged  improper  navigation 
of  the  said  brig  Clara;  and  claims  by  the  said  Robert 
Pearson  in  respect  of  such  allied  liability  are  apprehend- 
ed by  the  Plaintiff^  but  the  Plaintiff  does  not  admit  any 
such  liability.  Liability  is  alleged  to  have  been  incurred 
by  the  Plaintiff  as  owner  of  the  said  brig  Clara  in  respect 
of  personal  injury  alleged  to  have  been  suffered  by  the  said 
Robert  Pearson,  by  reason  of  the  alleged  improper  naviga- 
tion of  the  said  brig  Clara,  but  the  Plaintiff  does  not  admit 
any  such  liability. 

"  Liability  is  alleged  by  the  Defendants,  the  South  Eastern 
Railway  Company,  to  have  been  incurred  by  the  Plaintiff 
as  owner  of  the  said  brig  Clara,  for  the  loss  of  the  iron 
which  was  on  board  the  said  vessel  or  schooner  Eliza  at 
the  time  of  the  said  collision;  and  a  suit  has  been  com- 
menced by  the  said  SoiUh  Eastern  Railway  Company  in 
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the  said   Court  of  Admiralty  in  respect  of  such  alleged        1865. 
liability,  but  the  Plaintiff  does  not  admit  any  such  liability.  hill 

V. 

"  The  Plaintiff  is  at  present  unable  to  discover  the  names       Audus. 
of  any  of  the  crew  of  the  said  brig  or  vessel  EUza,  so  as  to      Statmetu, 
loake  them  parties  to  this  suit 

'*  If  the  said  claims  and  several  apprehended  claims  are 
established,  the  amount  of  liability  in  respect  thereof  may 
exceed  the  value  of  the  said  brig  Cflara  at  the  time  of  the 
happening  of  the  said  collision." 

The  bill  prayed, — 1.  That^  if  necessary,  the  question 
of  the  Plaintiff's  liability  as  owner  of  the  Cflara  at  the 
time  of  the  collision,  on  account  of  such  collision,  might 
be  determined  2.  That  the  amount  of  such  liability, 
if  any,  in  respect  of  the  loss  of  life  or  personal  injury,  or 
loss  or  damage  to  the  Eliza,  or  to  the  goods,  merchandise, 
or  other  things  on  board  thereof  sustained  by  the  said 
collision,  might  be  determined.  3.  That  the  amount  of 
sach  liability,  if  any,  might  be  distributed  rateably  among 
the  several  claimants  who  had  made,  or  should,  within  such 
reasonable  time  as  the  Court  should  direct,^make  and  estar 
hiish  any  claim  in  respect  of  such  liability.  4.  That  the 
claims  of  all  parties  who  should  not  come  in  and  establish 
their  claims  within  such  reasonable  time  as  aforesaid  might 
be  excluded;  and  for  an  injunction  to  restrain  the  De- 
fendants, and  also  the  crew  of  the  EUza,  when  discovered 
and  made  parties  to  this  suit,  from  prosecuting  the  actions 
commenced  in  the  Court  of  Admiralty,  and  from  commenc- 
ing or  prosecuting  any  other  proceedings  in  that  Court  or 
at  law  against  the  Plaintiff  in  respect  of  any  liability  or  al- 
leged liability  arising  out  of  the  said  collision  or  losa 

The  bill  was  filed  under  ''The  Merchant  Shipping  Act^ 
1854,''  Part  9,  which,  by  "The  Merchant  Shipping  Repeal 
Act,  1854,"  sect.  14,  came  into  operation  immediately  after 
the  1 1th  of  August,  1854. 
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This  was  a  motion  for  an  injunction  against  the  De- 
fendanta 


Argument.         Mr.  BoU,  Q.  C,  and  Mr.  Martindale,  for  the  Plaintil^ 
referred  to  53  Geo.  3,  a  159,  a  7,  and  Dobree  y.  Schroder  {a). 

Mr.  WiUcodc,  Q.  C,  and  Mr.  PiggoU,  for  the  first  De- 
fendants, objected  that  there  was  no  admission  of  liability 
in  the  bill. 

Mr.  Marti/ndale  in  reply  upon  this  point 

Mr.  Jamea,  Q.  Q,  and  Mr.  G.  T.  Simpson,  for  the  Sovih 
Eastern  Bailway  Company,  were  not  heard 


Jwigmtni       ViCE>-ChANCELLOR  SiI?  W.   PAGE  WoOD: — 

This  is  a  question  of  some  importance  arising  under  the 
recent  Act  concerning  merchant  shipping.    The  first  words 
in  the  Act  relied  upon  by  the  Plaintiffs  create  the  difiiculty. 
Its  object  appears  to  be  to  protect  ship  owners  from  lia- 
bilities occasioned  by  unfortunate  collisions;  and  sect  504 
limits  their  liabilities  in  such  cases  to  the  value  of  the  ship 
and  freight,  and  provides,  that  where  there  is  a  liability  in 
respect  of  loss  of  life  or  personal  injury  to  any  passenger, 
the  minimum  value  of  the  ship  and  freight  shall  be  15L 
per  registered  ton.    That  requires  some  calculation,  and  is 
open  to  evidence  as  to  the  value  of  the  ship ;  and  it  is  in- 
trusted to  this  Courts  by  sect  514,  where  several  claims 
are  made  or  apprehended,  to  entertain  proceedings  at  the 
suit  of  the  owner,  for  the  purpose  of  determining  the  amount 
of  the  liability;  and  when  ascertained  the  amoimt  is  to  be 
a  common  frmd  to  answer  all  damages  sustained:  because  it 
would  be  unjust  to  allow  one  person  recovering  his  claim 

(a)  6  Sim.  291;  &  C,  2  My.  &  Cr.  489. 
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by  a  prior  execution,  to  realise  the  fall  amount  and  leave      ^  1855. 
the  ship  owner  to  plead  against  other  claimants  that  the 
whole  extent  of  his  liability  had  been  thus  exhausted.     It 
would  be  inconvenient  also  to  allow  such  claims  to  be  raised 
by  several  proceedings,  and  therefore  the  Act  gives  power 
to  apply  to  this  Court  to  have^them  all  ascertained  together, 
and  tiie  fand  brought  here  to  be  distributed.    The  owner, 
then,  is  entitled  to  say,  "  My  liability  being  limited,  I  wish 
io  bring  the  fand  into  Court  and  to  be  protected  against  a 
multitude  of  actions."    But  he  must  admit  some  liability 
on  bringing  the  matter  into  this  Court;  and  the  only  ques- 
tion to  be  tried  by  this  Court  is  the  amount  of  damage 
which  each  claimant  has  suffered.    The  terms  of  the  Act 
are,  "  in  cases  where  any  liability  has  been,  or  is  alleged  to 
have  been,  incurred  by  any  owner  in  respect  of  loss  of  life, 
personal  injury,  or  loss  of  or  damage  to  ships,  boats,  or 
goods,  and  several  claims  are  made  or  apprehended  in 
respect  of  such  liability,"  then,  subject  to  the  power  before 
given  to  the  Board  of  Trade  to  make  a  first  charge  upon 
the  fund  in  case  of  loss  of  life  or  personal  injury,  this 
Court  is  empowered  to  entertain  proceedings  at  the  suit  of 
any  owner,  to  determine  "  the  amoimt  of  such  liability,  sub- 
ject as  aforesaid,  and  for  the  distribution  of  such  amount 
rateably  amongst  the  several  claimant&"    Therefore,  this 
Court  is  to  ascertain  the  amount  of  liability  according  to 
&  504,  and,  having  done  so,  is  to  apportion  that  sum  rate- 
ably  among  the  several  claimants;   and  if  a  bill  may  be 
filed,  in  which  no  liability  is  admitted,  all  tiiese  proceed- 
ings might  be  taken,  the  fund  brought  into  Court  or  security 
given  pending  the  inquiry;  and  after  all  it  might  be  found 
that  there  was  not  anything  to  secure  or  divide,  and  that  the 
whole  proceeding  had  been  about  nothing.   It  is  not  reason- 
able to  suppose  that  this  was  the  intention  of  the  Legislature, 
and  I  cannot  do  so  unless  I  am  driven  to  that  conclusion. 
The  words  "  alleged  "  liability  in  s.  514,  seem  to  me  capable 
of  this  explanation,  namely,  that  the  owner  of  the  ship  is  not 
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1855.  to  be  obliged  to  prove  his  liability  if  any  person  brought 
Hill  h^re  as  a  Defendant  raises  a  doubt  upon  it,  or  to  enable  a 
AuDUB.  P*"^  owner  to  file  a  bill  without  proof  of  his  liability,  so 
long  as  he  alleges  on  the  fetoe  of  his  bill,  that  he  lias  in- 
curred liability  in  respect  either  of  loss  of  life,  personal  in- 
jury,  or  loss  or  damage  of  goods.  That  is  to  be  allied  by 
the  person  filing  the  bill,  and  then  the  Court  will  ascertain 
the  amoimt,  and  have  it  paid  into  Court 

A  considerable  advantage  is  thus  given  to  the  persons 
who  have  brought  actions  against  the  ship  owner.  Thai 
actions  may  be  stayed  by  this  Court  undertaking  to  ascer- 
tain the  amount  of  the  damage  sustained  by  them;  but 
that  will  only  be  because  the  liability  of  the  owner  in  re- 
spect of  some  damage  has  been  adnutted,  and  they  may 
come  to  this  Court  as  claimants  on  account  of  damage  sus- 
tained by  them  imder  that  admission  of  the  ship  owner. 

I  have  referred  to  the  case  of  The  Queen  v.  The  Lan- 
cashire ,  amd  Preston  Junction  Bcdlway  Gomp<my(a)t 
where,  by  a  precept  to  a  jury,  they  were  directed  to  assess 
the  damage,  if  any,  done  to  a  certain  person,  and  they  found 
that  no  damage  was  done,  and  it  was  argued,  that  the  war- 
rant was  wrong;  and  secondly,  that  the  verdict  of  the  jury 
was  wrong,  because  they  were  only  allowed  to  act  where 
some  damage  was  done:  but  it  was  considered  to  be  clear 
that  the  jury  had  a  perfect  right  to  find  that  there  was 
no  damage.  ' 

That  may  also  arise  in  proceedings  of  this  kind  under 
this  Act.  The  Plaintiff  admits  his  liability,  or  chooses  to 
all^  that  he  has  incurred  it  in  order  thereby  to  give  juris- 
diction to  this  Court  to  proceed  to  Ascertain  the  amount, 
and  then  impound  it>  to  answer  all  claims.  It  is  possi- 
ble  that  this  Court  may  find  that  the  damage  was  nil 

(a)  6  Q.  R  759. 
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to  some  particular  persons  claiming;  but  that  would  only 
arise  from  the  amoiint  of  injury  being  such  as  not  to  re- 
quire compensation.  Unless  driven  to  that  condufiion  by 
force  of  the  words  of  the  Act, '  I  cannot^  however,  hold  that 
the  Legislatinre  intended  anything  so  futile  as  that  the  ^''"^^^'^^^ 
owner  should  come  here  to  have  the  whole  amount  of  his 
liability  ascertained,  before  there  is  any  constat  of  that  liar 
bility  by  his  admission. 

I  am  bound,  therefore,  to  refuse  this  motion  with  costa 


In  the  Matter  of  THE  ACT  10  &  11  VICT.  c.  96:       Fd>.  loth. 

AND 

In  the  Matter  of  the  TRUSTS  of  the  WILL  op 
ABRAHAM  SHEPPARD,  Deceased. 

Abraham  SHEPPAED,  by  his  wiU,  dated  the  19th  of  HW-Cb*- 
September,  1836,  bequeathed  to  his  executors  and  trustees  j^aOure  o7 
the  sum  of  15,000Z.  3  per  cent  Consolidated  Bank  Aimuities,  ^^J^^^ 
upon  trust,  to  pay  the  interest  and  dividends  of  the  sum  of  GiftofwiM 
5000Z.  Bank  Annuities  (part  of  the  15,000L  like  Annuities),  ^^*^ 
to  the  petitioner  Arvn^  the  wife  of  the  petitioner  Edward  ]^k*^^t 
Birch,  by  her  then  name  oiAnm,  McAllister,  during  her  life,  ^®'  ^^^  P®*^ 
and  after  her  decease,  upon  trust,  as  follows,  viz.  "Upon  trust,  Hm,  in  equal 
to  pay,  transfer,  and  divide  the  capital  of  the  said  sum  of  tnmsferred  to 
5000Z.  Bank  Annuities  unto  and  among  Ann  M'AUister,  ^^^^^^ 
David  M'AlUster,  and  EUen  McAllister,  the  three  children  tain  twenty- 
of  the  said  first-named  Ami  M'AIUeiter,  in  equal  proper-  if  any  of  them 
tions,  or  to  their  respective  executors,  administrators,  or  Jhif  itfe^^er 
assigna     And  as  to  the  sum  of  10,000Z.  Bank  Aimuities,  ^^ "««  ^^ 

,  ,  twenty'One 

residue  of  the  sum  of  15,000Z.  like  Annuities,  in  trust  for  and  unmai^ 

ried,  then  his 
afaare,  original  and  accruing,  to  go  to  the  aurviTon.    And  if  all  of  them  shall  die  under 
twen^-one  and  unmarried,  then  the  stock  to  sink  into  the  residue.     One  of  the  three  died 
some  months  prior  to  the  making  of  the  will :  ^Jldd,  that  the  suryivors  were  entitled  to  the 
share  which  the  testator  attempted  to  bequeath  to  the  deceased. 


270 


CASES  IN  CHANCERY. 


1855. 

In  re 
Sheppard's 

TllUST. 

Statemeni. 


the  said  Ann  M'AUieter  (the  daughter),  David  M'AUis- 
ter  and  EUen  M'AUister,  in  equal  shares  and  proportions, 
and  to  be  transferred  to  them  respectively  as  and  ^ben 
they  shall  respectively  attain  the  age  of  twenty-one  years; 
but  if  any  or  either  of  them  the  said  Ann  McAllister  (tiie 
daughter),  David  M'AUister,  and  EUen  M'AUister  shall 
depart  this  life  under  the  age  of  twenty-one  years  and  un- 
married, then  I  will  and  direct  that  the  part»  share,  and  pro- 
portion, or  parts,  shares,  and  proportions,  original  and  ac- 
cruing, of  him,  her,  or  them  so  dying,  as  well  of  and  in  the 
said  sum  of  10,000{.  Bank  Annuities  as  of  and  in  the  said 
sum  of  5000{.  like  Annuities,  shall  go  and  be  transferred 
and  assigned  to  the  survivors  or  survivor  of  them  the  said 
Ann  McAllister  (the  daughter),  David  M'AUister,  and 
Ellen  McAllister,  in  equal  proportions,  if  more  than  one, 
and  if  there  shall  be  but  one  of  them  who  shall  live  to  at- 
tain the  said  age  of  twenty-one  years  or  be  married,  then 
the  whole  shall  go  and  be  transferred  and  assigned  to  such 
one,  his  or  her  executors  or  administrators :  but  if  all  of 
them  the  said  Ann  M'AIUster  (the  daughter),  David 
McAllister,  and  EUen  McAllister,  shall  depart  this  life 
imder  the  age  of  twenty-one  years  and  immairied,  then  I 
will  that  the  said  sum  of  10,0002.  Bank  Aimuities,  and  also 
the  said  sum  of  50002.  like  Annuities,  subject  to  the  life 
interest  of  the  said  Ann  McAllister  (the  mother)  in  the 
said  lajst-mentioned  sum,  shall  sink  into  and  become  part 
of  the  residue  of  my  personal  estate." 

Previously  to  the  date  of  the  will,  and  some  time  in  the 
month  of  June,  1836,  David  McAllister  died  an  infant 
and  unmarried. 

The  testator  died  in  1841.  Awn  McAllister  (the  daugh- 
ter) married  the  petitioner  Garmey;  her  sister  EUen  mar- 
ried the  respondent  Powell,  and  died. 


The   surviving  trustees   transferred   into   the  name  of 
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the  Acoountant-Qeneral,  pursuant  to  the  Act  10  &  11 
Vict  c  96,  a  sum  of  89072.  15«.  9(2.  Consols,  consisting 
partly  of  45002.  Consols  (the  amount  of  the  legacy  of  50002. 
after  deducting  the  legacy  duty),  partly  of  30002.  Consols 
(the  amount  which  they  had  retained  to  answer  the  share 
of  the  10,0002.  attempted  to  be  bequeathed  to  David,  after 
making  the  like  deduction),  and  partly  of  accumulations  of 
the  dividends  of  the  last-mentioned  share,  inyested  from 
time  to  time  by  the  trustees. 

A  petition  was  now  presented  by  Birch  and  Ann  his 
wife,  and  Cawney  and  An/n  his  wife,  praying  that  the  in- 
terests of  all  parties  in  the  89072.  158.  9d  Bank  Annuities, 
subject  to  the  life  interest  of  Ann  Birch  in  the  45002. 
Bank  Annuities^  might  be  declared;  that  the  dividends  of 
the  45002.  might  he  paid  to  the  petitioner  Birch  during 
the  joint  lives  of  himself  and  his  wife;  and  that  the  30002. 
Bank  Annuities  and  the  accumulations  might  be  transferred, 
as  to  one  moiety  to  the  trustees  of  a  settlement  executed 
shortly  after  the  marriage  of  the  petitioners  Canney  and 
Ann  his  wife,  and  as  to  the  other  moiety  to  the  respondent 
PoweU. 


1856. 

In  re 

Shxppabd'b 

Tbubt. 

Statmeni, 


Mr.  Druce  for  the  petitioners. — David  M'AUieter  died 
under  age  and  unmarried ;  and,  although  his  death  occurred 
before  the  date  of  the  wiU,  and  the  testator  uses  words  of 
futurity — ^"  shall  depart  this  life,"  yet  the  share  which  the 
testator  by  his  will  attempted  to  give  to  David,  as  well  of 
the  10,0002.  Bank  Annuities  as  of  the  50002.  like  Annuities, 
must  be  held  to  be  included  in  the  gift  over  to  his  surviving 
sisters  An/n  and  EUen^ 

Firsts  it  is  clear  from  the  authorities  that  words  of 
fatuiity,  in  such  context  as  the  present^  will  be  construed 
80  as  to  include  a  past  event    In  Hewet  v.  Irda/nd  (a),  the 


Arffumeni. 


(a)  1  P.  Wma.  426. 
t2 
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Sbifpard's 

Tbust. 

Arffwmeni, 


words  ''  as  shall  be  begotten,"  used  not  in  a  will,  but  in  a 
deed,  were  held  to  include  a  child  ten  years  of  age  at  the 
date  when  the  deed  was  executed.  In  WUhiTisim  v. 
Ada/m  (a),  under  a  devise  "  to  the  children  which  I  may 
have  by  Ann  Lewis  and  living  at  my  decease/'  natural 
children,  who  had  acquired  the  reputation  of  being  the  tes- 
tator's children  by  her  before  the  date  of  the  will,  were  held 
entitled,  as  upon  the  whole  will  intended  and  sufficiently 
described :  Lord  ElcUxn,  C,  observing,  ''  With  regard  to 
the  expression  *  which  I  may  have,'  though  obviously  future, 
yet,  upon  the  whole,  it  is  clear,  that  by  those  words  the 
testator  meant  to  describe  persons  then,  at  the  date  of  the 
will,  in  existence."  And  in  Manning  v.  Chamhera  (6), 
where  trust  funds  were  settled  upon  trust  to  pay  the  income 
to  one  for  life,  "  or  until  he  shall  become  bankrupt^"  "  and 
upon  his  becoming  bankrupt"  then  to  pay  the  income  to 
his  wife  for  her  separate  use,  KniglU  Bruce,  V.  C,  held, 
that^  although  the  husband  was  at  the  time  of  the  execu- 
tion of  the  deed  an  imcertificated  bankrupt,  yet  the  income 
of  his  share  belonged  to  his  wife.     But 

Secondly,  independently  of  that  class  of  authorities,  it  is  a 
settled  rule  of  construction,  that^  where  an  executory  gift  is 
made  to  take  effect  in  defeazance  of  a  prior  gift,  i.e.  to  arise 
on  an  event  which  determines  the  interest  of  the  prior  legatee, 
and  it  happens  that  the  prior  gift  fails  ab  initio, — either  by 
reason  of  its  object^  if  not  existing  at  the  date  of  the  will, 
never  coming  into  existence ;  or  by  reason  of  such  object^  if 
aperson  in  existence,  dying  in  the  testator's  lifetime, — ^thecon- 
clusion  that  the  testator,  although  he  has  not  in  terms  pro- 
vided for  the  event  which  has  happened,  intended,  in  case  of 
the  prior  gift  falling  altogether  for  want  of  an  object,  that  the 
ulterior  gift  should  take  effect,  is  held  to  amount  to  a  neces- 
sary implication :  Jones  v.  Weetcomb  (c),  Aveh/n  v.  Ward(d)^ 
Murray  v.  Jones  (e).     In  conformity  with  this  rule,  in 


(a)  1  V.  &  B.  422,  468. 
(6)  1  De  G.  &  S.  282. 
(c)  Prec.  Chanc.  316;   S.  C,  1 
Ep.  Ca.  Ab.  245,  pi.  U». 


(d)  1  Yes.  sen.  420. 

(e)  2  v.  &  R  313;  and  see  2 
Jarm.  on  Wills,  p.  702. 
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Jarvis  v.  PoTid  (a),  where  the  testatrix  directed  that  her        1855. 

residuary  property  should,  after  the  death  of  a  daughter,  be         /^re 

equally  divided  among  such  of  her  (the  testatrix's)  sons  and     ^^xbuot^'* 

daughters  as  might  be  living  at  the  daughter's  decease,  ''and 

in  case  of  the  decase  of  any  of  my  said  sons  or  daughters, 

the  surviving  children  of  any  of  my  said  sons  or  daughters 

to  have  their  father's  or  mother's  part,  Sir  L.  ShadtM, 

y.  C.  E.,  held,  that  the  children  of  a  son  and  daughter,  both 

of  whom  were  dead  at  the  date  of  the  will,  were  entitled  to 

shares  of  the  residua 

In  the  present  case  the  intention  of  the  testator  is  still 
more  clearly  implied.  The  events  and  the  only  event,  in 
which  he  directs  the  shares  which  he  intended  for  David, 
Ann,  and  EUen,  to  fall  into  the  residue,  being  the  event  of 
all  the  three  dying  under  age  and  unmarried. 

Mr.  H.  Cadman  Jones,  for  the  trustees  of  a  settlement 
executed  shortly  after  the  marriage  of  the  petitioners  Can- 
ney  and  Arvn  his  wife,  supported  the  case  of  the  petitioners, 
citing  Ive  v.  Ki/n/g  (6),  as  being  a  case  inore  precisely  in 
point  There,  the  bequest  being  to  Ann  Smith  and  her 
four  brothers  nominatim,  "  and  in  the  case  of  the  death  of 
any  of  them,  then  their  respective  shares  to  their  children : " 
Sir  J.  RomUly,  M.  R,  held,  that^  although  Ann  died  prior 
to  the  date  of  the  will,  her  children  took  by  substitution ;  his 
Honour  observing,  that  he  was  unable  to  draw  any  distinc- 
tion between  the  case  of  a  gift  to  a  person  known  by  the 
testator  to  be  alive,  and  in  the  event  of  his  death  to  his 
children,  and  a  gift  to  a  person  whom  the  testator  mxiy 
suppose  or  believe  to  be  Uvimg,  but  who  is  vn  fact  dead. 
with  a  gift  over  to  his  children  in  case  of  his  death;  and 
that  the  principles  which  gave  effect  to  the  gift  over  in  the 
former  case,  applied  equally  to  the  latter. 

a)  9  Sim.  549.  (6)  16  Be^y.  46,  55. 
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Upon  the  question,  what  constniction  is  to  be  put  upon 
words  of  futurity,  the  case  of  Christopherson  v.  Naylor  (a), 
though  decided  upon  another  pointy  shews  the  opinion  of 
Sir  W,  Orcmt,  M.  R,  to  have  been  in  favour  of  the  peti- 
tionera  There,  in  reference  to  the  words,  *'  if  any  child 
shall  happen  to  die  in  my  lifetime,''  Sir  W.  Qramt  re- 
marked, that^  though  according  to  strict  construction  those 
words  imputed  futurity,  they  might  have  been  understood 
as  speaking  of  the  event  at  whatever  time  it  might  happen. 

It  is  impossible  to  contend  that  there  is  any  difference 
between  the  words  "  m  case  of  the  decease  of  any  *'  of  cer- 
tain persons^  and  the  words  used  in  this  will: — "if  any''  of 
such  persons  "  ehaU  die." 

Mr.  Ja/mes  Dickinaan,  for  Powell  (who  had  married 
EHenn  M'AlUeter,  since  deceased),  also  supported  the  case  of 
the  petitioners. 

Mr.  Oordon  Whiibread  for  the  residuary  legateea — I 
ask  the  Court  to  adhere  strictly  to  the  terms  of  the  will: 
"if  any"  of  these  three  children  "eJiaU  depart  this  life" 
under  age  and  unmarried,  then  "  the  part,  share,  and  pro- 
portion, or  parts,  shares,  and  proportions,  original  and  ac- 
cruing, of  his,  her,  or  them  so  dying  "  shall  go  to  the  sur- 
vivors. This  proviso  is  only  to  take  effect  in  a  future 
event;  and  David,  who  died  some  months  previously, 
never  took  any  ^  original  share  "  at  alL  In  no  one  of  the 
cases  cited,  which  in  other  respects  might  seem  in  pointy 
are  words  employed  so  clearly  and  indisputably  pointing 
to  a  future  event  [The  Vice-Chancelloil — ^The  terms 
in  Ma/n/n/mg  v.  Cha/mhera  are  very  strong  in  that  respect: 
"\mtil  he  ahobll  become  bankrupt;'^  and  there  the  instru- 
ment was  a  deed,  not  a  will.]  [Mr.  Druce. — In  Hewet  v. 
Irela/nd,  also,  where  the  words  were  "  as  ahaU  be  begotten," 


(a)  1  Mer.  320,  326. 
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the  instnimeDt  was  a  deed.]    All  I  ask  the  Court  is,  to 
construe  this  will  as  it  stands,  and  not  make  a  new  will  for       ^inre 
the  testator.  ^^'d'S^'"' 

Mr.  Kent  for  the  surviving  trustees  of  the  wilL  Argument, 

A  r»ply  was  not  heard 


Vicb>-Chancelix)b  Sib  W.  Page  Wood: — 

I  think  the  construction  to  be  put  upon  this  will  is  very      Judgmetu. 
clear. 

Upon  the  face  of  the  will  it  is  manifest  that  the  testator 
entertained  two  intentions:  firsts  to  give  to  David  M'AUi^ 
ter,  whom  he  supposed  to  be  alive  at  the  date  of  the  will, 
a  share  in  both  the  funds;  secondly,  in  the  event  of  the  gift 
to  David  being  out  of  the  caae — ^that  gift  failing  by  what- 
ever means — ^then  to  give  the  shares  he  had  intended  for 
David  to  his  sisters  Ann  and  Ellen 

The  testator  must  be  presumed  to  have  believed  David 
to  be  alive  at  the  date  of  the  will  Had  Da/vid  been 
then  alive,  the  testator's  intention  as  to  the  benefit  he 
was  to  take  is  clear;  but  it  is  equally  clear,  that^  if  asked 
what  he  intended  to  be  done  if  David  were  then,  at  the 
date  of  the  will,  dead,  the  testator's  answer  would  have 
been,  "  his  sisters  are  to  take  his  share.  The  consequence 
of  a  death  of  any  of  the  three  imder  twenty-one  and  im- 
married,  I  intedd  to  be,  that  the  survivors  shall  take  the 
share  of  the  deceased.'' 

That  intention  being  clearly  implied  upon  the  face  of 
the  will,  the  decision  in  this  case  must  be  governed  by  the 
principle  of  that  of  Avelyn  v.  Fiowd,  which  appears  to 
me  directly  applicable.  There  Lord  Hardwicke  said,  the 
question  resolved  itself  into  this — ^whether  it  was  necessary 
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In  re 

SnBPPARD'S 

Trust. 
JndgmetU. 


that  every  particular  fact  mentioned  by  the  testator  should 
take  place;  or  whether  the  will  was  not  to  be  construed 
according  to  the  sense  and  intention  of  the  testator — ^that 
intention  being,  that  if,  in  any  event,  the  first  limitation 
could  not  take  place,  the  subsequent  one  should?  And, 
referring  to  Jones  v.  Westcomb  as  an  authority  in  point, 
the  Court  determined  that  the  will  was  to  be  so  con- 
strued: the  rule  being,  in  the  case  of  a  conditional  limit- 
ation such  as  that  before  it,  that  ''if  the  precedent 
limitation,  by  what  means  soever,  is  out  of  the  case,  the 
subsequent  limitation  takes  place:"" 


So  here,  the  limitation  to  David  being  out  of  the  case, 
the  limitation  to  his  sisters  takes  place. 


Minui€  of 
Order. 


Declare  the  rights  of  the  parties,  and  let  the  funds  be 
paid  and  transferred  according  to  the  prayer  of  the  pe- 
tition, except  that  the  share  of  JEUen  Powell  is  to  be 
paid  to  the  respondent  Powell,  on  his  producing  letters  of 
administration  to  his  late  wife,  and  the  usual  evidence 
of  their  marriage  and  her  death,  and  an  affidavit  that  there 
has  not  been  any  settlement  affecting  her  share. 
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RICCARD  V.  PRICHARD.  /V6.2l#r. 

J.  HE  Flamtiff  in  this  suit,  being  a  judgment  creditor  of  ^vAuMe 

the  Defendant^  caused  him  to  be  taken  in  execution  and  ^oSnmm^ 

imprisoned ;  and  he  now  filed  this  bill  against  the  judgment  f^~^»- 

debtor,  stating  these  facts,  and  statmg,  in  paragraph  4»         

ihat»  in  Januaiy,  1852,  "  various  representations  were  made  thatao^tain 

to  Mr.  WhUaker,  the  Plaintiffs  soUcitor,  by  Mr.  PhiUips,  giS^d'm- 

the  Defendant's  solicitor,  as  to  the  consequences  which  terert  thereon, 

Bhoold  be  paid 

would  ensue  on  the  continued  imprisonment  of  the  De-  to  the  plaintiff 

fendant^  as  to  certain  claims  which  he  was  prosecuting  moneyTwhich 

against  the  official  manager  of  the  London  and  Warwick  ™^*^i5l'*rk 

Bailway  Company  and  other  parties,  and  in  which  the  Defendant  in 

said  Mr.  PkHUps  was  acting  as  his  solicitor ;  and  it  was  ulndaimB 

ultimately  agreed  between  the  said  Mr.  Whitaker,  as  the  J^^^^^ 

Plaintiffs  solicitor,  and  the  said  Mr.  PhiUipa,  as  the  De-  ^^S^'^ 

fendant's  solicitor,  vdth  the  full  knowledge  cmd  cmthorUy  a  vaUd  eqnit- 

of  thei/r  respective  cUenta,  that  the  Defendant  should  be  upon'th!^ 

discharged  firom  custody  imder  the  said  execution,  and  nioneyawhen 

should  give  the  Plaintiff  a  new  judgment  for  5482.  lOa.,      The  Defend- 

being  the  amotmt  of  the  debt  and  agreed  costs ;  cmd  that  ^vered  the  ' 

the  Plai/ntiffdiovld  be  paid  the  amount  of  his  said  judg-  S  wS'iTi^'''' 

ment  debt  and  interest  thereon  out  of  any  moneys  which  action,  and  the 

,  flame  haying 

might  be  recovered  by  the  Defendant  in.  respect  of  his  been  paid  into 

aforesaid  chiima''  '   S)^:^"' 

Pleas,  the 
Court  of  Chan- 

The  bill  then  stated  that  the  Defendant  was  accordingly  oery,  in  a  suit 

discharged,  and  the  judgment  given  as  agreed,  and  that  mentrcreditor 

the  Defendant's  solicitor,  with  his  written  authority,  had  i2s*^2Sie 

given  an  undertaking  in  writing  to  the  Plaintiffs  solicitor,  2**^  ®°  ?*; 

-  ,  fund,  granted 

"  to  pay  the  whole  amount  due  at  the  time  of  such  pay-  an  iigunotion 

ment  upon  the  judgment  in  the  second  action,  or  so  much  Defendant 

from  receiving 
it  until  he 
■hould  have  paid  the  judgment  debt  and  interest,  and  the  costB  of  the  suit. 
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thereof  as  the  funds  then  in  oar  hands  may  be  sufficient  to 
satisfy,  out  of  any  moneys  which  may  be  received  by  us 
fix)m  the  claims  pending  on  behalf  of  Mr.  PruJiurd,  and 
which  may  remain  in  our  hands  after  payment  and  full 
satisfaction  of  any  costs  or  lien  which  may  be  due  to  u&" 
The  bill  stated,  that  the  Plaintiff  had  ever  since  forborne  to 
enforce  his  judgment^  and  thai,  in  January,  1854,  the  De- 
fendant recovered  judgment  against  the  official  manager 
of  the  London  and  Wai'wick  BaUway  Company  for 
35382.  48.  4d ;  and  certain  canal  companies  being  found 
indebted  to  the  said  official  manager  in  a  larger  sum,  the 
Defendant^  by  his  said  solicitor,  applied  to  a  Judge  at 
Chambers,  imder  the  17  &  18  Vict  c.  125,  a  61,  to  attach 
such  debt  to  answer  the  Defendant's  judgment  against  the 
official  manager ;  and,  under  an  order  made  by  the  Judge, 
the  canal  companies  paid  the  amount  of  the  Defendant's 
judgment  debt  into  the  Court  of  Common  Fleas.  The  bill 
further  stated,  that  the  Defendant  had  since  changed  his 
attorney,  and,  on  Messrs.  PhiUipe  &  Sons  applying  to 
the  Court  for  payment  to  them  of  the  money  so  paid  in, 
he  opposed  them  successfully.  And  the  bill  prayed,  that 
the  Plaintiff  might  be  declared  to  have  a  valid  charge  for 
his  said  judgment  debt>  and  interest  thereon,  upon  the  said 
fund  in  the  Court  of  Common  Fleas;  and  for  an  injunction 
to  restrain  the  Defendant,  his  attorneys  or  agents,  from  re- 
ceiving or  attempting  to  receive  such  sum  until  he  should 
have  paid  such  judgment  debt  and  interest^  and  the  costs 
of  this  suit 


The  principal  fiicts  above  stated  were  admitted  to  be 
true  by  the  Defendant's  answer,  as  appears  in  the  judgment 

An  injunction  was  obtained  ex  parte,  in  the  terms  of 
the  prayer. 


Argvmeiu,         Mr.  Daniel,  Q.  C,  and  Mr.  Eenaftaw  now  moved  to  dLs- 
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solve  the  injunction,  relying  on  Rodick  v.  Oandell(a), 
where  a  man,  being  indebted  to  his  banker,  and  having  a 
large  debt  owing  to  him  from  a  railway  company,  wrote  to 
the  solicitors  of  the  company,  authorising  them  to  receive 
the  money  due  to  him  from  the  company,  and  requesting 
them  to  pay  it  to  the  banker,  which  they,  by  letter  to  the 
banker,  promised  to  do ;  and  this  was  held  not  to  amount 
to  an  equitable  assignment,  because  it  was  not  directed  to 
the  nulway  company,  nor  was  notice  of  it  given  to  them ; 
it  was  a  mere  authority  to  receive  money,  which  might  or 
might  not  be  acted  upon. 

Mr.  Rolt,  Q.  C,  and  Mr.  SoviJigoUe,  contra^  were  not 
heard 
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Vicb-Chancellob  Sir  W.  Page  Wood:— 

There  can  be  no  doubt  that  it  is  necessary  to  continue     Judgmeni, 
this  injunction. 

The  bill  contains  an  averment,  which  is  not  denied,  of  a 
distinct  agreement^  which  takes  this  case  out  of  the  deci- 
sion in  Rodidc  v.  Oandell  (a),  or  rather  places  it  in  exact 
accordance  with  what  Lord  Truro,  in  that  case,  considered 
to  be  the  result  of  all  the  authoritiea  [His  Honour  read 
the  4ih  paragraph  of  the  bill  as  above  stated,  and  con- 
tinued:] I  apprehend,  that,  if  ^.  teUs  B.  that  he  expects 
that  10,000{.  are  coming  to  him  by  a  given  day,  and  agrees 
out  of  that  to  pay  B.  6,0002.,  that  is  a  good  agreement  to 
constitute  a  charge  upon  the  fund.  That  is  substantially 
the  agreement  in  this  case.  In  Rodick  v.  CkmdeU  (a).  Lord 
Tru/ro  collects  the  result  of  numerous  authorities,  sum- 
ming them  up  by  saying  that  two  things  were  established: 
"The  extent  of  the  principle  to  be  deduced,*'  he  says,  "is, 
that  an  agreement  between  a  debtor  and  a  creditor  that 


(a)  lDeQ.,Mac.&G.763. 


JudgmetU. 
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1856.  the  debt  owing  shall  be  paid  out  of  a  specific  fund  coming 
RxocARo  to  the  debtor,  or  an  order  given  by  a  debtor  to  his  creditor 
Pbiohabd  ^P^^  ^  person  owing  money  or  holding  funds  belonging  to 
the  giver  of  the  order,  directing  such  person  to  pay  such 
funds  to  the  creditor,  will  create  a  vaUd  equitable  charge 
upon  such  fund,  in  other  words,  will  operate  as  an  equita- 
ble assignment  of  the  debts  or  fund  to  which  the  order 
refers,'' 

This  case  is  brought  exactly  within  the  former  of  those 
rules.  It  is  an  agreement  between  debtor  and  creditor 
that  the  debt  should  be  paid  out  of  a  specified  fund  coming 
to  the  debtor.  That  averment  which  I  have  read  is  not 
denied  The  first  part  of  it^  concerning  the  representations 
made  by  Mr.  PhUUpe,  is  ignored  by  the  Defendant  in  his 
answer.  It  is  admitted  that  Mr.  PAiUip^  was  the  Defendant's 
solicitor;  and  all  that  is  said  in  answer  to  the  rest  of  that 
paragraph  is — that,  save  as  therein  appears,  the  Defendant 
does  not  know  whether  such  agreement  was  made,  or  whe- 
ther or  not  with  his  knowledga  And  there  is  nothing  in 
the  answer  to  which  that  word  *'  save  "  can  apply,  amount- 
ing to  a  denial  that  this  agreement  was  made  with  his 
knowledga  Of  course,  therefore,  that  is  equivalent  to  an 
admission  of  the  averment  for  the  purpose  of  this  motion; 
and,  that  being  admitted,  the  case  seems  to  be  at  an  end. 
The  injunction  must  be  continued,  and  with  costs. 
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1856. 

SCOTT  V,  BENTLEY.  Feb.  I4ih  cfc 

20M. 

Timothy  BENTLEY  wm  entitled  to  an  annuity  of  J^mMetum-- 

13001.  a  year  for  his  life,  by  virtue  of  an  indenture,  dated  —Auigmu^— 

in  1837,  whereby,  in  consideration  of  his  having,  by  a  deed  paroiTi^iof 

of  even  date,  conveyed  to  his  brother  Henry  BenUey  all  PeratmaUy. 

the  real  and  personal  estate  of  him  the  said  Timothy  Bent-  A  curator 

ley,  the  said  Henry  BenUey  granted  to  the  said  Timothy  appSited^n 

BerUley,  for  his  life,  an  annuity  or  rent-charge  of  1300^.  ^'^'^j^f^^ 

charged  upon  certain  real  estate  therein  mentioned,  and  lunatic  there, 

payable  on  the  3rd  day  of  April  in  every  year;  and  by  the  and  give  a 

same  indenture  Henry  BenUey  covenanted  for  himself,  his  ^J^^nlj^^ 

heirs,  executors,  and  administrators,  well  and  truly  to  pay  property  of  the 

this  annuity,  which  was  further  secured  by  his  bond  of  even  country. 

date  and  by  his  warrant  of  attorney,  and  a  judgment  after-  of^bankro^t* 

wards  entered  up  thereon.  <»n  recover 

property  of 
the  bankrupt 

In  1849  Timothy  BenOey  was  residing  at  Edinburgh,  out  of  the  ju- 
and  there  became  of  unsound  mind,  and  a  curator  bonis      Executors 
to  him  was  appointed,  according  to  the  Scotch  law,  with  Slktore  haST 
the  following  ceremonies: — A  certificate  of  his  lunacy  upon  °ot  this  right, 
the  soul  and  conscience  of  two  properly  qualified  medical  jurisdiction  of 
men  was  obtained,  and  was  then  set  forth  in  a  petition,  ^*e  c^uri^ 
which  was  presented  by  his  wife  to  the  sheriflF  of  the  county  ^^  ?°*  «*; 

tend  beyond 

in  which  Timothy  Bentley  resided,  praying  that  the  sheriff  their  respect- 
would  grant  a  warrant  to  the  managers  of  the  Boyal  Edirir  *^  ^^^I^^ 
hurgh  Asylum  to  receive  and  detain  the  lunatia     The  ntyofguar- 

.  ^    ,  ,   ,  t        ^    .       ^  1  diansinthia 

warrant  was  granted,  and  he  was  placed  m  the  asylum;  respect  is 
and  then  the  Lords  of  Council  and  Session,  on  the  further    ®^^^* 

Where  the 

petition  of  the  lunatic's  wife,  appointed  the  Plaintiff  ^co^^  owner  of  an 
by  their  act  and  decreet,  to  be  curator  bonis  to  the  said  with  an  uonu- 
Tim^hy  BenUey,  with  the  usual  powers,  he  finding  caution  oftheluinaSo 
before  extract     The  Plaintiff  having  found  caution  under  ^^  acknow- 

°  ledged  that 

she  had  in 
hand  certain  arrears  of  the  annuity,  which  she  was  ready  to  pay  to  any  person  on  his  behalf 
who  could  give  a  good  receipt  for  it : — ffeldt  that  this  was  a  declaration  of  trust  which  enti- 
tled the  curator  to  sue  iu  equity  for  those  arreiuv. 
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Statement. 
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the  12  &  13  Vict  c.  51,  subsequently,  iu  January,  1850, 
obtained  the  decreet  to  be  extracted.  The  Plaintiff  then 
applied  to  the  Defendant,  who  was  the  executrix  and  de- 
visee upon  trust  of  aU  the  real  estate  of  Henry  BerMey* 
who  had  died  in  18418,  for  payment  of  the  annuity,  which 
was  in  arrear  since  April,  18418.  The  defendant  objected 
that  the  Plaintiff  could  not  give  a  good  dischaige  for  the  an- 
niuty;  and  the  Plaintiff  therefore  filed  this  bill  to  recover 
the  arrears,  with  interest^  and  to  obtain  an  order  for  the 
future  payment  of  it  to  him  as  such  curator  bonis. 


The  bill  set  forth  an  opinion  of  eminent  Scotch  counsel, 
as  follows: — "Although  secured  upon  real  estate,  the  ar- 
rears or  past  due  payments  of  the  annuity  would,  in  Scoir 
land,  be  regarded  as  personal  estate.  The  appointment  of 
the  memorialist  as  curator  implies  a  general  power  to  uplift 
the  personal  means  and  estate  of  the  lunatic,  subject  to  an 
obligation  on  the  part  of  the  curator  (for  which  his  cautioner 
is  answerable)  to  apply  the  same  property  for  the  lunatic's 
behoof" 


AfffumeftL         Mr.  RoU,  Q.  C,  and  Mr.  Evans,  for  the  Plainti£^  cited 
Newton  v.  Mcmnvng  (a)  and  Re  Elias  (6). 

Mr.  Daniel,  Q.  C,  and  Mr.  0.  L.  Ruasell,  for  the  De- 
fendant^ cited  Re  Dawaon  (c). 

Judgment  reserved. 


Feb,  20th,     Vice-Chancellor  Sir  W.  Page  Wood  : — 
Judgment,         The  principal  question  is,  whether  or  not  the  curator 
bonis  appointed  in  Scotland  is  entitled  to  sue  here  for 
the  personal  estate  of  the  lunatic.     It  is  singular  that  there 


(a)  1  Mac  &  G.  362. 


(6)  3  Id.  234. 


(e)  2  S.  AG.  199. 
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should  be  so  little  authority  upon  the  point  There  is 
one  case^  a  decision  in  the  House  of  Lords,  which  is  referred 
to  as  an  existing  authority  in  several  cases,  and,  among 
the  rest^  in  Johnstone  y.  Beattie  (a),  and  which,  in  principle, 
seems  to  cover  this  case ;  and  there  are  several  dicta  to  the 
same  effect  as  that  decision.  The  case  I  refer  to  is  Ae 
Morisan'e  Lv/nacy.  It  seems  not  to  have  been  reported. 
The  facts  were,  that  the  committee  appointed  in  England 
sued  in  Scoth/iid  to  recover  the  personal  estate  of  the 
lunatic,  and  the  Scotch  Court  decided  against  his  right  to 
sue ;  but  that  decision  was  appealed  from  to  the  House  of 
Lords,  where  it  seems  that  the  judgment  was  reversed. 
Lord  Hardwicke,  in  Thome  v.  Waikma  (6),  commenting 
on  the  law  as  to  personal  property  having  no  locality,  says 
that  it  was  decided  that  the  rule  would  be  the  same  in 
ScoUcmd,  "  in  the  House  of  Lords  lately,  in  a  case  arising 
on  the  lunacy  of  Mr.  M orison."  Then,  in  a  case  of  8iU  v. 
Woretmdc  (c),  Morieon'a  caee  is  stated,  and  the  facts  appear 
to  have  been,  that  the  committee  of  a  lunatic's  estate  ap- 
pointed in  Englcmd  sued  in  Sootkmd  for  his  personal 
estate,  and  that  suit  was  held  by  the  Scotch  Courts  inca- 
pable of  being  sustained,  and  from  that  decision  there  was 
an  appeal  to  the  House  of  Lorda  The  report  in  Blackstone 
does  not  state  the  result  of  the  appeal ;  but^  from  both 
those  notices  of  the  case  put  together,  it  appears  that  the 
House  of  Lords  decided  in  favour  of  the  appeal ;  and  that 
case  is,  therefore,  an  authority  that  a  committee  may  sue 
for  personal  estate  of  the  lunatic  in  ScoUcmd,  which  goes 
£Eur  to  shew  that  a  curator  bonis  ought  to  have  a  similar 
light  to  sue  for  personal  estate  of  a  lunatic  here. 

Jxk  SeUerig  v.  Daviea^d),  the  right  of  assignees  of  a 
bankrupt  in  this  country  to  sue  in  ScoUand  concerning  the 
estate  of  the  bankrupt  is  completely  established ;   and  I 

(a)  10  CI.  &  F.  42.  (c)  1  H.  BL  677. 

(b)  2  Ves.  sen.  36.  (d)  2  Bose,  97. 
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think  that  the  observations  of  Lord  Eldon  suppcnrt  my 
view  in  this  case.  In  Newton  v.  Mwmvmg  (a),  Lord  Cirf- 
Umhjo/m,  is  reported  to  have  said,  that,  if  a  person  invest 
himself  abroad  with  full  right  to  receive  the  property  of  a 
person  found  lunatic  there,  when  he  applies  to  the  jurisdic- 
tion of  this  country,  he  may  obtain  the  lunatic's  property. 
As  a  party  abroad  can  assign  his  rights,  I  do  not  see  why  a 
Court  of  competent  jurisdiction  should  not  transfer  them 
when  he  becomes  lunatia  The  only  case  which  seems 
contrary  to  this  rule  is  that  of  executors,  who  cannot  exer- 
cise such  rights  in  another  country;  and  it  was  said,  in 
argument,  that  guardians  cannot  As  to  guardians^  how- 
ever, I  think  that  has  not  been  so  decided  It  was  dis- 
cussed in  JohnstOTie  v.  Beattie  (b),  where  mere  dicta  oc- 
curred, and  there  was  considerable  difference  between  the 
Lords  who  were  present  upon  the  subject ;  but  the  main 
point  decided  was  the  right  over  the  in£Euit  when  within 
the  jurisdiction.  Lord  LyndJiuret  carefully  avoided  say- 
ing that  the  guardians  had  any  such  right  Lord  Cci- 
tenha/m  says,  they  have  no  right  of  using  the  in&nt's  pro- 
perty in  this  country.  That  applies  to  the  case  where  an 
in£emt  is  residing  here  and  a  guardian  appointed  abroad  is 
trying  to  exert  his  rights  over  property  in  this  country. 
The  case  of  executors  and  administrators  is  different  It 
depends  upon  the  jurisdiction  of  the  spiritual  Courts.  A 
grant  of  administration  in  one  province  in  this  country  does 
not  affect  property  in  another.  The  case  is  more  analogous 
_to  the  law  in  bankruptcy,  where  the  Acts  of  Parliament 
vest  the  right  to  the  bankrupt's  property  in  the  assignee, 
and  he  is  allowed  to  sue  in  the  Scotch  Courts  to  recover 
property  of  the  bankrupt  in  that  country.  I  do  not  see 
why  the  order  of  a  Court  of  competent  jurisdiction  should 
not  have  the  same  effect  as  the  Bankrupt  Acts  for  this  pur- 
pose.  It,  therefore,  seems  to  me,  that  the  curator  is  compe- 

(a)  1  Mac.  &  O.     %  {h)  10  CI.  &  F.  42. 
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tent  to  give  a  good  dischaige  for  this  annuity,  if  paid  to 
him. 


SOOTT 


9. 
BiNtLBT. 


Then  there  is  a  question  about  the  form  of  the  suit   [Mr. 
HoU,  Q.  C— We  have  ascertained  that  in  ScoUand  the     -My^*^. 
curator  can  sue  alone.]    That  seems  to  have  been  the  form 
in  Moriaon'a  case. 

There  was  also  a  question  whether  this  claim  should  not 
have  been  enforced  by  a  proceeding  at  law  rather  than  in 
equity;  but  there  is  a  fund  which  seems  to  have  been  set 
aparty  and  the  bill  claims  an  account  of  that  fund,  with  in- 
terest Moreover,  there  has  been,  I  think,  a  declaration  of 
trust  by  these  Defendants.  They  admit  that  they  hold  a 
sum  of  money,  which  they  say  they  have  set  apart^  and 
only  do  not  pay  over  because  they  fear  that  the  Plaintiff 
cannot  give  a  proper  receipt  forit;  and  that  is,  I  think,  a 
clear  declaration  of  trust  Therefore  the  curator  has  a  right 
to  sue  for  the  recovery  of  this  money  in  this  Court 

I  do  not  think  that  any  dedaration  will  be  necessary. 
The  order  will  be  to  pay  the  arrears  of  the  annuity  to  the 
Plaintiff  on  his  receipt  The  Defendants  cannot  resist 
mAln'ng  the  future  payments  to  him.  All  parties  must 
have  their  costs  out  of  the  fund. 


Y6L.  L  tr  TLS. 
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1855. 

Jan.  5KM,  M'CULLOCH  v.  GREGORY. 

Vmd^APw-  UNDER  an  Older  in  this  suit,  dated  the  llih  of  Jiily,  1852, 

take  in  Ah-  certain  real  estate  was  offered  for  sale  by  the  Court,  in  lots, 

^^^f^.  subject  to  conditions: — 1.  That  a  deposit  of  61.  per  cent 

tra^l>^^  should  be  paid  on  the  purchase  money  to  the  auctioneer, 

Co9t8,  who  was  immediately  to  pay  it  to  the  Aocountant-General, 

A  purdiaMr  to  the  credit  of  the  causa     2.  That,  on  or  before  the  lOth 

ha^e  acw^  ^®^*"""T>  1®^*»  ®*^  purchaser  should  pay  the  balance  of 

ed  the  title  his  purchase-money  into  Court,  or  in  de&ult  should  pay  in- 

purohaae-  terest  theieon  bom  that  day  at  SI.  per  cent,  and  on  pay- 

Court^^SiBco-  ^^loi  should  be  entitled  to  a  proportionate  part  of  the 

''^^^''  raits  as  from  the  25th  of  December,  185a    8.  That  the 

wiU  had  been 

miBstated  in  vendor  should,  within  nine  days  firom  the  day  of  sale,  do- 
in^sudha^-  ^^^  to  each  purchaser  an  abstract  of  the  title;  and  any 
oaa  MiYmpor-  '©qi^tions  or  objections  as  to  the  title  or  conveyance 
tant  defect  hi    should  be  made  within  twenty-one  days  from  the  day  of 

the  title.  Up-  .       .  .  .  . 

on  petition,      delivering  the  abstract,  and  every  requisition  or  objection 

mo^hbWBM^   not  made  and  delivered  within  such  period  was  to  be  deem- 

frT^^^T^       ed  waived    And  if  any  purchaser  should  make  any  objec- 

ohaae^andhia   tion  or  requisition  which  the  vendor  should  be  unable  or 

m^eywaa       unwilHng  to  remove,  it  should  be  lawful  for  the  vendor,  if 

^^  but^   ^®  should  think  fit,  by  writing,  to  rescind  the  contract;  and 

M  hJB  solidtop  in  that  case,  the  purchaser  should  be  entitled  to  a  return  of 

had  neglected 

toexamhiethe  his  deposit  without  interest,  but  should  not  be  entitiedtd 

2tt[^h^e     ^J  costs  or  damagea 
abstntct«hew- 
ed  that  it  waa 
of  a  very  pecu- 
liar nature,  and  although  reminded  of  the  neceBsity  of  doing  so  by  the  counsel  who  advised 
upon  the  abstract:— ^eldi  that  he  was  not  entitled  to  interest;  and  that  he  must  pay  the 
costs  of  aU  parties  except  of  the  person  who  had  the  conduct  of  the  sale. 

A  purchaser  is  not  conclusively  bound  by  the  acceptance  of  the  title  by  his  counsel;  hat 
if  he  pays  his  purchsse  money  into  Court,  he  is  bound.  This  rule,  however,  does  not  apply 
to  a  case  where  the  counsel  is  misled  by  the  abstract  of  title. 

A  condition,  that,  if  any  objection  or  requisition  should  be  made  which  the  vendor  should 
be  unable  or  unwilling  to  remove,  it  should  be  lawful  for  him  to  rescind  the  contract;  snd 
that,  in  that  case,  the  purchaser  should  be  entitled  to  a  return  of  his  deposit,  without  inter 
est,  but  should  not  be  entitled  to  any  costs  or  damages,  does  not  entitle  the  vendor,  after 
making  numerous  fruitless  attempts  to  remove  an  objection  made  by  a  purahaaer  dednnu 
of  being  discharged^  to  return  him  his  deposit  only,  but  the  vendor  must  then  pay  interest 
upon  the  deposit  and  the  costs  of  the  purchaser. 
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On  the  11th  of  January,  1864p,  Mr.  DaAJ09on  became  the 
purchaser  of  Lot  12,  subject  to  the  above  conditions,  at  the 
price  of  25002.  The  abstract  of  title  was  subsequently  de- 
liyered  to  him.  Requisitions  on  the  title  were  made  and  an- 
swered, the  report*  of  the  purchase  was  subsequently  con- 
firmed absolutely,  and  the  order  was  served  on  Mr.  Dotewon; 
and  on  the  20th  of  June,  he  paid  his  purchase  money  into 
Court 


««7 
18M. 

M<Ct7LL0<» 
V. 

Qrmobt. 


On  the  23rd  of  June^  Mr.  Danvwm'a  solicitors  received  in- 
formation aliunde  of  a  defect  of  title,  arising  upon  the  con- 
struction of  the  will  of  a  Mr.  Tliompaon,  which,  upon  in- 
vestigation, they  discovered  had  been  mis-stated  in  the 
abstract  delivered  to  them. 

The  will  was  stated  in  the  abstract  as  though  it  had 
been  exactly  copied  from  the  original,  with  certain  altera- 
tions and  corrections  imitated  in  the  copy,  and  the  material 
part  of  it  was  stated  as  follows: — 


'^  I  divide  my  estate  in  eight  parts,  in  the  following  pro- 
portions:— I  give,  demise*,  and  bequeath  to  my  great  grand 
nejdiewa^  Frmuyis,  James,  and  John  M*OvUoch,  to  Frwnr 
cis  five  eighths,  to  Ja/mea  one  and  a  half  eighths,  and  to 
John  one  and  a  half  eighths,  and  on  the  exact  same  terms 
and  condition  I  give,  devise  and  bequeath  to  all  ihem;  but 
diould  it  so  happen  that  they  grant  any  post  obits  by  way 
of  anticipation,  or  do  any  act  or  deed  unbecoming  their 
situation,  such  nephew  to  lose  all  rights  title,  and  interest 
in  such  share,  and  go  to  the  other  two  shareholders  and  the 
like  and  to  their  childr^  as  aforesaid;  but»  that  no  advan- 
tage may  be  taken  of  them,  a  case  may  be  prepared  and 
submitted  to  some  gentleman,  whose  award  shall  be  bind- 
ii^  on  all  parties^  and  may  be  made  a  rale  of  Ooort  at 
WeahnviMl&r." 

02 


aie. 
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M'CULLOOH 
V. 

'  Oreoobt. 
J^aiemaU. 


The  error  was  the  word  "  them,"  which  was  inserted  in 
the  abstract  instead  of  the  words  ''  their  children,''  which 
stood  in  its  place  in  the  original  wilL  The  abstract  next 
stated  certain  articles  of  agreement  which  recited  the  will 
correctly,  and  the  particulars  of  the  litigation  existing  in 
this  Court  concerning  the  will  in  this  suit^  in  which  the 
said  Jcumes  M*CuUoch,  who  was  an  infant^  was  Plaintiff; 
and  by  such  articles  the  said  Jwmee  M'CvUoch,  by  his 
next  friend,  subject  to  the  approbation  of  this  Courts  so  bx 
as  he  could  do  so,  agreed  to  a  compromise  of  such  liti- 
gation, on  the  terms,  amongst  other  things,  that  15,0001. 
should  be  taken  by  the  said  Ja/raes  M*CuUoch  in  full  of 
all  his  claims  under  the  said  wiH  And  the  abstract  then 
stated  an  order  referring  it  to  the  Master  to  inquire  whether 
the  proposed  compromise  would  be  beneficial  to  the  in&nt 
Plaintifl^  Ja/mes  M'CuUoch, — ^his  report  in  favour  of  the 
compromise, — ^the  confirmation  thereof,  and  then  the  order 
of  the  10th  of  July,  1852,  by  which  it  was  ordered,  that  so 
much  of  the  real  and  personal  estates  of  the  testator  as 
would  be  sufiSdent  to  raise  such  sum  of  money  as  would  be 
necessary  for  the  payment  of  the  said  sum  of  15,0002.  and 
interest,  and  the  costs  of  all  parties  to  the  suit^  and  the 
costs,  charges,  and  expenses  properly  incurred  in  endeavour- 
ing to  carry  the  compromise  into  effect^  should  be  sold,  with 
the  usual  directiona 

Mr.  Dawson  now  presented  his  petition,  praying  to  be 
discharged  firom  his  purchase,  and  that  the  Accountant- 
Qeneral  might  be  directed,  out  of  the  moneys  standing  in 
his  name  to  the  credit  of  the  cause,  to  pay  to  the  petitioner 
his  purchase  money  and  interest^  and  also  for  payment  of 
the  petitioner's  costs  of  investigating  the  title,  and  of  and 
incident  to  this  petition. 

There  was  also  a  motion,  which  came  on  at  the  same  time, 
on  the  part  of  Mr.  Clark,  another  purchaser,  whose  contract 
had  been  rescinded,  to  have  his  deposit  repaid  with  interest^ 
and  costs,  under  the  circumstances  stated  in  the  judgment 
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Mr.  Cha/ndUas,  Q.  C,  and  Mr.  Ha/rdy  for  the  petitioiier. 
— ^This  contract  should  be  rescinded  with  costs,  and  the 
purchase  money  repaid  with  interest  Purchases  have  been 
set  aside  on  the  ground  of  mistake,  even  after  completion, 
and  the  purchase  money  ordered  to  be  repaid  with  interest^ 
and  costs:  Bvngha/m  v.  Bi7igha/m(a),  Earriaon  v.  Cop- 
j>ard(b).  So,  where  a  deed  was  discovered  after  the  pur- 
chaser had  paid  his  purchase  money  into  Court,  which 
shewed  that  the  vendors  could  only  make  a  title  to  one 
half  the  estate,  the  purchase  was  rescinded  with  costs: 
Ward  V.  Tr<ithen(c).  So  the  deposit  was  returned  without 
interest  where  there  was  a  mis-description  in  the  particulars 
on  a  sale  by  the  Court:  LacJdan  v.  Reyn6ld8(d).  And  the 
Ck)urt  will  never  force  a  purchaser  to  accept  a  defective 
title:  Wa/rrenfi  v.  Richard8on(e).  The  Court  will  not  force 
upon  a  purchaser  even  a  doubtful  title,  although  the 
opinion  of  the  Court  may  be  in  its  &vour:  Pyrke  v.  Wad- 
dmgha/m(^f). 


1855. 

M'CUU.OOH 

Qbioobt. 


But  here  the  title  is  bad,  for  the  effect  of  the  will  is  to 
give  an  estate  for  life  to  the  great  grand  nephews,  the 
M^CvMochs,  with  remainder  to  their  children,  as  in  Jeffrey 
V.  Honywood(g),  Bowen  v.  Scowcroft(h),  Parker  v. 
Birk8(i). 


Mr.  RoU,  Q.  C,  and  Mr.  Murray,  Mr.  WUlcock,  Q.  C, 
and  Mr.  Horsey,  Mr.  DamM,  Q.  C,  and  Mr.  W.  Jf  .  James, 
Q.  G,  Mr.  Battm,  Mr.  Toller,  Mr.  Foster,  Mr.  Terrell,  Mr. 
J.  V.  Prior,  Mr.  Eddis,  and  Mr.  Ooldjmch  for  other 
parties. 

Mr.  Bird  for  the  other  purchaser. 


(a)  1  Yes.  sen.  126. 

(b)  2  Cox,  318. 
(e)  14  Sim.  82. 
(d)  Kay,  52. 
(#)  Totmgey  1. 


(/)10Hare,l. 

(ff)  4Madd.398. 

(A)  2  Y.  &  C,  Exch.,  640. 

(0  Ante,  p.  156. 
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yiCB-CHANCEiix)B  Sib  W.  Pagb  Woob: — 

The  first  difficuliy  in  this  case  oocnrs  upon  the  petition 
ci  Mr.  ChomdU88*8  client,  who  seeks  to  be  relieved  firom  his 
purchase  of  a  certsdn  lot  of  this  property  at  the  jHice  of 
25002.     It  appears  that  the  tj^tle  depends  npon  a  will  of  a 
very  uncertain  character,  and  the  Court  seems  to  have 
thoi^ht  it  right  to  compromise  the  claims  of  infants  under 
it,  by  allowing  them  to  take  less  than  was  given  to  them  by 
the  will ;  and,  in  order  to  carry  that  compromise  into  effect, 
directed  15,0002.  to  be  raised  by  sale  of  the  property.     The 
Judge,  before  whom  the  suit  was  pending,  was  so  extremely 
careful,  that,  in  ordering  the  sale,  he  only  undertook  to  sell 
that  which  the  Court  could  dispose  of,  namely,  the  interest 
of  the  parties  to  the  suit ;  but  the  wording  of  the  decree 
would  lead  to  the  inference,  that  the  whole  was  capable  of 
being  disposed  o£     That,  however,  might  be  provided  for 
by  the  conditions  of  sale.     AH  that  could  be  sold  would  be 
the  interests  of  the  M'CuUochs  and  the  testator's  heir, 
supposing  that  any  futiure  tribunal  should  decide  that  the 
will  could  not  stand.     The  parties  went  to  market  with  the 
title,  such  as  it  was ;  and  if  the  matter  had  been  submitted 
by  the  Master  to  counsel  in  the  ordinary  course,  no  doubt 
such  conditions  of  sale  would  have  been  prepared  as  would 
have  obviated  the  whole  difficulty  with  respect  to  the  pos- 
sible claim  of  the  children  of  the  M^CuUocha,    However, 
imfortunately,  the  property  was  put  up  for  sale  as  an  estate 
in  fee  simple;  and,  having  l)een  sold,  au  abstract  of  the 
title  was  submitted  to  the  purchaser,  and  that  abstract 
stated  the  will  in  such  a  manner  that  any  one  reading  it 
would  conclude  that  the  property  sold  was  a  dear  estate  in 
fee  simple ;  for  the  will  was  stated  as  a  devise  to  the  three 
great  grand-nephews,  in  a  particular  form ;   and,  though 
somewhat  strangely  worded,  nothing  was  said  of  their 
children   in  that  part  of  the  devise ;  and  then  followed 
limitations  over,  which,  by  the  use  of  the  word  **  them," 
were  only  remainders  to  them,  and  not  to  their  diildien; 
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and  in  oaae  of  their  giving  poet  obits,  the  estate  was  to  go 
oyer  to  them  ^  and  to  their  diildren  as  aforesaid.^'  Any 
one  looking  at  that  will  would  notice  the  obscurity  of  these 
additional  words,  but  that  would  not  take  away  the  e£Eect 
of  the  previous  devise  in  fee  sunpla  It  was  thus  submitted 
to  the  counsel  who  advised  upon  the  abstract  The  enor 
arose  in  a  manner  which  has  not  been  satisfiactorily  ex- 
plained, althou^^  the  solicitor  who  prepared  the  abstract  is 
absolved  firom  any  intention  of  voluntarily  deceiving  any 
one;  he  states  that  he  copied  the  abstract  finom  another,  I 
do  not  say  that  he  mij^t  have  seen  that  there  was  an  inao- 
cuiacjr ;  but  what  I  object  to  is  that  a  solicitor,  being  paid  for 
preparing,  not  copying,  an  abstract^  which  is  a  diiBEerent  rate 
of  paymmt^  and  being  supposed  carefully  to  prepare  it^ 
contented  himself  with  only  making  a  copy  of  it 

Mr.  WiUcock,  Q.  C. — I  am  instructed  that  he  was  not  to 
be  paid  for  preparing  it. 

Yice^Chakcelldb. — I  am  glad  to  hear  that;  at  the  same 
time,  this  was  a  most  careless  mode  of  conducting  a  sale, 
if  the  solicitor  was  not  to  perform  what  is  the  most  import- 
ant duty  in  such  casea  However,  the  purchaser  here 
received  an  abstract  which  he  supposed  to  be  correct  It 
often  happens  with  regard  to  copies  of  instruments  of  this 
description,  that  the  purchaser  rests  satisfied,  although  the 
conveyancer  invariably  suggests,  as  he  did  in  this  case,  that 
the  probate  or  an  official  extract  of  the  will  should  be 
examined.  If  the  conveyance  had  been  executed,  the  pur- 
chaser must  have  taken  all  the  consequences,  and,  as  it  is 
said  in  Thomas  ▼.  Pomll  (a),  he  must  have  rested  on  the 
covenants,  and  having  neglected  the  opportunity  of  examin- 
ing the  original  documents,  he  could  not  now  rescind  the 
purchase. 

There  being  no  conveyance,  the  question  is,  what  ought 
(a)  2  Goz,  394. 
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1856. 
M'CuLLoca 

V. 

Qbboobt, 
JudgtMmL 


to  be  done  in  caae  the  purchaser's  counsel  has  really  been 
misled  by  the  abstract^  the  purchaser  relying  on  his  adTioe, 
having  taken  steps  to  pay  his  ptuchase  money  into  Courts 
and  waived  all  questions  of  titla    The  first  question  for  the 
Court  to  consider  is,  whether  the  counsel  was  really  de- 
ceived.    In  the  ordinary  case  a  purchaser  is  not  conclusively 
bound  by  the  opinion  of  counsel  (a) ;  but,  if  he  pays  his  money 
« into  Court,  relying  on  such  advice,  he  is  bound.     Now,  look- 
ing at  this  abstract,  I  find  a  circumstance  which  it  is  singular 
that  counsel  should  have  overlooked.     Immediately  follow- 
ing the  statement  of  this  will  in  the  abstract  is  a  deed 
which  fully  and  correctly  recites  the  will ;  and,  it  is  singular 
that  this  should  not  have  attracted  the  attention  and  susr- 
pidon  of  counsel     On  the  other  hand,  there  was  much  to 
lay  attention  asleep,  for  that  which  purported  to  be  an  ab- 
stract of  the  will  purported  to  be  in  the  nature  of  a  £gms 
simile,  containing  passages  struck  out  as  they  were  struck 
out  in  the  will,  so  as  to  lead  counsel  to  suppose  that  it  was 
a  careful  copy;  and  the  circumstance  that  the  recital  of  the 
will  was  contained  in  the  deed  next  stated  in  the  abstract^ 
would  account  in  some  measure  for  that  recital  having  been 
overlooked.     The  conveyancer  having  had  his  attention 
drawn  to  the  will  as  stated  in  chie^  and  seeing  a  recital  of 
it  immediately  following,  might  think:  this  is  the  instru- 
ment which  I  have  just  read,  I  need  not  read  it  again. 
There  is  the  strongest  possible  inference  that  this  was  the 
course  taken,  for,  in  preceding  parts  of  the  abstract^  careful 
attention  has  been  given  to  the  recitals,  but  upon  this  I  do 
not  find  any  observation  made.     Therefore,  it  seems  mani- 
fest, that  counsel  must  have  paid  attention  to  the  principal 
statement  of  the  will  only.     He  could  not  have  looked  at 
the  recital  of  it  without  suggeatiDg  a  question  whether  tiie 
devise  was  to  the  first  devisees  for  life,  and  afterwards  to 


(a)  DevertU  y.  lord  BolUm,  18  Yes.  606 ;  StewaH  v.  AlMofiy  1 
Mer.  33, 
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their  children.    Any  oonveyanoer  whose  attention  had  been        1865. 
directed  to  that  recital  would  at  once  have  seen  the  dii^    M'CnLLooB 

Counsel  having  clearly  been  nusled  by  the  statement,  the  **w"***'- 
question  is  then,  whether  or  not,  the  purchaser  having  been 
cardess  in  not  investigating  the  wiU,  and  having  paid  his 
money  before  getting  a  conveyance,  he  is  to  take  a  title,  * 
which,  to  say  the  least,  is  doubtful  No  question  of  doubt 
arises  on  the  title  as  it  stands  upon  the  will,  except  con* 
oeming  this  gift  to  the  children;  but,  although  I  think  very 
possibly  hereafter  conditions  may  be  fiamed,  under  which 
persons,  being  fully  informed  of  all  the  circumstances,  may 
be  induoed  to  offer  themselves  as  purchasers,  it  being  ques- 
tionable whether  the  children  could  ever  claim  under  this 
wiU,  I  do  not  think,  upon  the  whole,  that  I  can  force  this 
purchaser  to  complete  his  purchasa 

Then  there  remains  a  question  as  to  his  interest  and 
costs;  and  I  think  that  I  cannot  throw  any  costs  upon  the 
estate;  but  the  matter  must  rest  between  the  purchaser 
and  the  solicitor  who  had  the  conduct  of  the  sala  Counsel 
having  performed  his  duty  with  the  abstract  before  him, 
with  the  exception  of  perhaps  a  natural  inadvertence  in 
not  noticii^  the  recital  of  the  will  in  the  next  succeeding 
instrument,  a  duty  devolved  upon  the  purchaser's  solicitor. 
He  was  expressly  reminded  to  examine  the  will  itself;  and 
if  there  ever  was  a  case  in  which  an  original  document 
ought  to  have  been  examined,  this  was  the  case.  The 
statement  in  the  abstract  shewed  the  peculiar  nature  of  the 
instrument,  and  the  marks  upon  it;  and,  I  cannot  conceive 
a  case  in  which  examination  of  an  original  document  would 
be  more  necessary.  If  the  purchaser  had  discovered  the 
error  before  paying  his  money  into  Coiurt,  an  option  would 
have  been  given  him,  though  possibly  it  might  not  have 
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been  exerased,  but  I  cannot  speculate  upon  that;  and,  if 
he  had  claimed  to  be  reUered,  the  contract  must  have  been 
rescinded  upon  the  terms  mentioned  in  the  conditions  of 
sale,  his  deposit  being  returned  without  interest  or  cost& 
Under  these  circumstances  of  extreme  negligence  on  both 
sidefl^  I  think  that  the  negligence  of  the  purchaser  only 
leaves  him  the  right  of  recovering  his  purchase  money 
without  interest^  because,  if  he  had  discovered  the  error  in 
time,  as  but  for  his  own  negligence  he  would  have  done,  he 
would  not  have  paid  his  purchase  money  into  Gonrt  In 
truth,  no  interest  has  been  made  upon  the  money,  and, 
therefore,  I  am  not  allowing  other  parties  to  retain  interest 
against  him;  but  that  is  the  only  way  in  which  I  refer  to 
that  circumstance. 


I  think  that  the  purchaser  must  pay  the  costs  of  tliis  ap- 
plication. I  am  afraid  they  will  be  somewhat  heavy, 
because,  as  the  application  is  for  payment  out  of  a  fund,  a 
distinct  set  of  costs  is  given  to  each  of  the  incumbrancera 

The  order  will  be  to  discharge  the  petitioner  from  his 
purchase,  and  to  direct  payment  to  him  of  the  26002w  paid 
by  him  into  Court  Tax  the  costs  of  all  parties  except  the 
respondent^  the  vendor,  and  direct  the  petitioner  to  pay  the 
costs  BO  taxed. 


The  next  matter  to  be  considered  is  a  motion  by  Okufk, 
who  has  been  disdiarged  from  his  purchase.  The  dombt 
which  he  suj^iested  upon  the  title  is  the  same  as  was  sug- 
gested in  the  former  case.  The  vendor  has  admitted  thai 
the  di£Sculty  cannot  be  overcome,  and  has  offsred  to  repay 
the  deposit  without  interest  or  costs;  and  the  only  ques- 
tion is,  whether  he  is  entitled  to  resist  those  terma  dark 
seems  to  have  performed  his  duties  in  strict  compliance 
with  the  conditions  of  sale;  one  of  those  conditions  was, 
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that  if  there  ware  objections  which  the  vendor  ootild  not 
lemove,  the  deposit  was  to  be  paid  back  without  interest 
But  a  vendor  cannot  in  such  cases  retain  the  deposit  as  long 
as  he  pleases,  making  firuitless  efforts  to  remove  the  diffi- 
culty.    Here  four  additional  abstracts  were  sent,  and  at 
last  the  purchaser  was  told,  ^  Now  I  give  it  up,  and  you 
shall  have  the  contract  rescinded,  and  your  money  paid 
back  without  interest  or  oost&"    I  think  that  the  condition 
cannot  be  so  construed.    The  moment  the  vendor  knew  of 
the  defect  was  the  time  for  saying,  "  I  return  your  deposit 
without  interest  or  costs.''    CUvrh  was  always  pressing  for 
the  repayment  of  his  money,  and  never  waived  that  for  an 
instant;  and  I  think,  that  he  is  now  entitled  to  have  pay- 
ment out  of  Court  of  his  deposit,  and  an  account  of  Uie  in- 
terest due  thereon,  and  the  costs  properly  incurred  must  be 
taxed;  and  I  direct  payment  of  them  by  the  vendor  in  the 
first  instance,  subject  to  his  right  of  repayment  out  of  the 
proceeds  of  the  property. 


1865. 

M'CULLOOH 
V. 

Qbioobt. 


CASES  IN  CHANCERY. 


1855. 


Perpetuity — 
Centtnution 

ofwm. 


Fd>.  \m  ik  ATTENBOROUGH  v.  ATTENBOROUGH. 

Power  of  Ap-  ROBERT  ATTENBOROUGH,  by  his  wiU,  dated  in 
1850,  gave  to  his  sister  Ann  a  life  interest  in  certain  real 
estate,  and  also  the  interest  of  the  sum  of  6000Z.  for  her 
life,  for  her  separate  use ;  and  if  she  should  die  without 
leaving  issue  living  at  her  death,  which  event  happened, 
then  he  directed  that  the  said  sum  of  60002.  should  become 
subject  to  the  trusts  thereinafter  declared  concerning  the 
moiety  of  the  residue  of  his  real  and  personal  estate  there- 
inafter devised  to  his  brother  J  amies,  upon  trusty  as  therem- 
aft.er  declared ;  and  the  testator  devised  all  the  residue  of 
his  real  and  personal  estate  as  follows :  He  directed  that 
such  residue,  exclusive  of  the  said  capital  sum  of  6000L, 
should  be  divided  into  two  equal  moieties,  and  bequeathed 


A  gift  of  aU 
the  residae^ 
real  and  per- 
sonal, to  A., 
upon  tmstto 
divide  it  into 
two  moietieBf 
the  income  of 
one  moiety  to 
goto^.  for 
life;  and  the 
testator  em« 
powered  his 
trustees  to  set 
apart  out  of 
this  moiety 


60002.,  and  to   the  annual  income  of  one  moiety,  exclusive  as  aforesaid,  to 

advance,  bv 

way  of  loan  or  his  brother  Jomes  for  life;  and,  after  his  death,  directed 
that  the  sum  of  50002.  should  be  appropriated  out  of  the 
moiely  of  such  residue,  exclusive  as  aforesaid,  and  should 
be  held  by  his  executors  and  administrators  upon  trust,. to 
pay  the  interest  thereof  to  the  daughter  of  his  brother 
JwTMS,  during  her  Ufe,  for  her  separate  use,  and  after  her 
death,  to  her  husband,  if  she  should  leave  one;  and  subject 
as  aforesaid,  upon  trusty  to  divide  the  said  sum  of  5000i. 
unto  such  of  her  children  as  she,  whether  covert  or  sole, 
shoidd  appoint;  and  subject  thereto  in  trust  for  her  children 
who  should  attain  twenty-one ;  but  if  she  should  die  with- 
out leaving  issue  living  at  her  death,  or,  leaving  such,  the 


absolute  giffc^ 
the  whole  or 
any  part  of 
such  sum  to 
B,  or  aU  or 
any  of  his 
children,  in 
such  manner 
as  to  J.  or 
other  the  tes- 
tator^B  trustees 
should  seem 
meet;  and 
when  B,  and 
his  children 
were  all  dead, 
then  the  said 
sum  to  be  sub- 
ject to  the 
trusts  of  the 
other  moiety 

of  the  residue;  and  he  appointed  A,  sole  executor,  and  inserted  in  the  will  a  power  of  ap- 
pointing new  trustees : — HM,  that  the  power  was  divisible,  and  was  to  be  considered  as  two 
powers,  one  to  be  exercised  by  A»,  and  the  other  by  the  succeeding  trustees  m  default  of 
A*e  exercising  his  power,  and  that  the  former  power  was  valid,  whatever  might  be  said  of 
the  latter. 

HM,  also,  that  such  power  was  not  bad,  because  it  contemplated  an  appointment  to 
objects^  some  of  whom  were  too  remote,  but  that  a  valid  appointment  thereunder  mi^t  be 
made  to  such  of  its  objects  as  were  within  the  proper  limits. 
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same  should  die  under  the  age  of  twenty ^ne  years,  then  the 
said  sum  of  50002.  should  become  subject  to  the  trusts  there- 
inafter declared  concerning  the  other  moiety  and  other  the 
funds  devised  in  trust  as  thereinafter  mentioned ;  and  the 
other  moiety  of  such  residue,  together  with  the  said  sums  of 
60002.  and  50002.,  subject  to  the  bequests  of  such  sums 
thereinbefore  contained,  and  all  other  his  real  and  personal 
estate  not  thereinbefore  devised,  the  testator  devised,  with 
the  interest  and  dividends  thereof,  upon  the  trusts  therein- 
after declared,  to  his  said  brother  James,  his  heinf,  execu- 
tors, and  admini8trator&  And  the  will  continued :  **  I 
hereby  empower  and  direct  my  trustees  to  set  apart^  out  of 
the  moiety  of  such  residue,  and  other  the  premises  herein- 
before devised  to  my  said  brother  Ja/meSy  in  trust  as  afore- 
said, the  sum  of  50002.,  and  at  any  time  or  times,  at  their 
absolute  discretion,  to  advance  by  way  of  loan  or  absolute 
gift^  and,  if  by  way  of  loan,  upon  any  security,  real  or  per- 
sonal, which  to  my  said  trustees  shall  seem  sufficient^  the 
whole  or  any  part  of  such  last-mentioned  sum  to  Ja/mes 
Atterihorough,  one  of  the  children  of  my  brother  Oeorge, 
or  all  or  any  of  his  children,  in  such  manner  and  subject  to 
such  restrictions  and  for  such  interests,  and  with  such  pro- 
vision for  maintenance  and  advancement^  as  to  my  said 
brother  or  other  my  trustees  in  his  or  their  absolute  discre- 
tion shall  seem  meet ;  yet  so  that  it  shall  not  be  impera- 
tive on  my  said  brother  Ja/mes,  or  other  my  trustees,  to  ad- 
vance or  lend  to  my  said  nephew  Ja/mes  Attenbortmgh 
any  part  of  the  said  last-mentioned  sum  of  50002.,  unless  it 
shall  seem  to  them  expedient  so  ^  do ;  and  my  wish  is, 
that  my  said  brother  James,  and  other  my  trustees,  shall 
not  make  any  advance  or  loan  to  my  said  nephew  James, 
unless  he  shall  have  becopie  reformed  in  his  habits  and  char- 
acter, to  the  satisfaction  of  my  said  brother  Jamies  or 
other  my  said  trustees ;  but  my  trustees  may  make  any 
advance  or  loan  to  the  children  of  my  said  nephew  James, 
whether  proof  of  the  Intimacy  of  such  children  shall  be 
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produced  or  not ;  and  I  hereby  empower  my  said  trustees, 
when  and  as  80on  as  they  shall  have  any  evidence  of  the 
said  last-mentioned  JwfMS  AUemhorovgh  and  of  his  chil- 
dren being  dead,  whether  such  evidence  shall  be  sufficient 
in  law  or  not^  to  distribute  such  sum  of  5000J.  amongst  the 
other  children  of  my  said  brother  Oeorge;  and  such  last- 
mentioned  sum  shall  fiom  thenceforth  be  conadered  part 
oS,  and  be  subject  to,  the  trusts  and  provisoes  hereinafter 
declared  concerning  the  moiety  of  such  residue  and  other 
the  premises  devised  to  my  said  brother  Ja/mes,  in  trust  as 
aforesaid;  and  my  said  trustees  shall  hold  the  said  last- 
mentioned  moiety  and  otiber  the  premises  devised  in  trust 
as  aforesaid,  upon  trust,  for  the  equal  benefit  of  all  the 
children  of  my  said  brother  Oeorge,  other  than  and  except 
the  said  James  AUenborough,  one  of  such  children.^'  And 
the  testator  appointed  his  brother  Janm»  executor  of  his 
will,  and  declared,  that  any  vacancy  cm:  vacancies  in  the 
trusteediip  might  be  supplied  by  the  trustees  andexecutocs 
for  the  time  being,  or  by  the  acting  executors  or  adminis- 
trators of  the  person  who  should  have  last  died. 

This  was  a  claim  by  Ja/nyea  Attenborimgh,  the  brother  of 
the  testator,  and  sole  executor  and  trustee  of  his  will,  to 
have  the  trusts  thereof  administered  by  the  Court  of 
Chancery. 

The  Plaintiff  proposed  to  exercise  his  power  by  appoint- 
ing 3000Z.  to  James,  the  testator's  nephew. 


Argvmmu,  Mr.  RoU,  Q.  C,  and  Mr.  Rogers  for  the  Flainti£^  argued 
that  the  power  was  valid  and  could  be  exercised  as 
proposed. 

They  cited  Boyce  v.  Harm4mg  (a),  in  which  it  was  held, 
(a)  2  Or.  &  J.  334. 
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that  a  power  of  sale  in  a  aettleinent  overriding  estates  in 
fee  to  be  exercised  by  the  trustees  in  whom  the  estates 
were  vested  in  fee»  with  the  consent  of  the  tenant  for  life, 
during  his  life,  and  after  his  death  at  the  discretion  of  the 
trustees  for  the  time  being,  might  be  well  exercised  during 
the  life  of  the  tenant  for  life. 

Mr.  W.  Jf,  Jamea,  Q.  C,  and  Mr.  Smythe  for  some  of  the 
Defendants. 

If  the  objects  of  the  power  be  a  class,  some  of  whom  may 
not  be  in  existence  within  the  time  allowed  for  exercise  of 
the  power  by  the  rule  concerning  perpetuities,  still  the 
power  may  be  exercised  in  S^voiur  of  the  objects  who  are  not 
obnoxious  to  that  rule :  Roufledge  v.  Dorril  (a).  But  the 
power  is  to  be  exercised  by  the  trustees  for  the  time  being, 
not  limited  by  the  necessity  of  obtaining  the  consent  of  any 
tenant  for  life,  and  in  this  respect  it  is  bad.  [Yice-Chan- 
CELIOB. — ^The  power  of  advancing  to  James  may  remain, 
though  the  power  of  appointing  to  his  children  may 
be  bad.] 

Mr.  Chcundleaa,  Q.  C,  and  Mr.  Bagshawe,  Q.  C,  for  other 
Befendanta — ^This  power  could  not  be  released.  [ViCE- 
Chaxceixob. — I  think  not]  But  it  may  be  exhausted  by 
a  complete  exercise  of  it  by  James.  It  cannot  be  void  as 
too  r^note,  for  a  power  is  never  treated  as  afinal  limitation, 
but  it  may  be  so  exercised  as  to  avoid  all  objection. — ^They 
referred  to  Bougkton  v.  Ja/mea  (b),  Lewis  on  Perpe- 
tuities, 25,  and  Wa/rmg  v.  Coventry  (c),  which  decided  that 
a  power  of  sale,  to  be  exercised  during  the  continuance  of 
successive  estates  tail,  is  good. 

Mr.  Robson  for  other  partie& 
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Attxiibo-         This  will  is  very  inartificially  worded,  but  I  think  it  is 
9.  possible  to  arrive  at  a  conclusion   as  to  its   true  oon- 
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The  power  of  appointment  to  the  trustees  of  the  will  to 
advance  50002.  out  of  one  moiety  of  the  residue  to  the 
testator's  nephew  Ja/mea,  the  son  of  Oeorge  Attenborcmgh, 
or  all  or  any  of  his  children,  is  not  void  for  remoteness,  with 
respect  to  its  objects;  because  those  may  be  selected  to  whom 
a  valid  appointment  in  this  respect  can  be  made,  and  the 

*  nephew^cmea,  the  only  object  named«  is  of  course  within 
the  rula  Afi  regards  the  creation  of  the  power  and  the  per- 
sons in  whom  it  is  vested,  it  is  to  be  exercised  by  Jcmss 
the  testator's  bipther,  or  other  the  trustees  of  this  will  I 

-  think  it  may  properly  be  divided  and  considered  as  two 
distinct  pow^  one  vested  in  Jcrniea,  and  the  other  in  the 
persons  coming  in  as  his  successors  in  the  trust  under  this 
wilL  Therefore,  Ja/mes  the  brother  is  a  person  who  clearly 
has  a  right  to  make  a  valid  appointment,  whatever  might 
be  said,  if  any  succeeding  trustee  had  attempted  to  exercise 
the  power. 

The  next  question  is,  he  having  power  to  appoint  this 
50002.  to  James  the  nephew,  or  his  children,  and  being 
desirous  of  fixing  the  limit  at  30002w,  is  he  to  be  allowed  to 
determine  the  amount  of  the  sum  to  be  appointed.  It 
would  be  di£Scult  to  say,  that  this  power  could  be  released; 
but  being  so  clearly  a  discretionary  power  vested  in  James 
the  brother,  and  afterwards  in  the  other  trustees  in  case  of 
his  refusing  or  declining  to  act^  and  being  first  to  set  apart 
out  of  one  moiety  of  the  residue  50002.,  and  to  advance  that 
sum  or  any  part  of  it ;  with  a  subsequent  direction,  that 
it  should  not  be  imperative  on  them  to  advance  any  part  of 
the  50002.,  unless  it  shoidd  seem  expedient  to  them  to  do  so ; 
and  there  being  a  provision  that  they  are  not  to  advance 
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any  part'  to  the  nephew  James,  unless  particular  circum- 
stanoes  take  place,  I  think  James,  the  first  donee  of  the 
power,  has  fiill  discretion  to  fix  the  total  amount  once  for  all. 

I  have  then  to  consider  what  is  to  be  done  till  the  ad- 
vance is  made.  If  it  were  an  intestacy,  a  difficulty  would 
arise  of  this  kind,  if  3000!.  only  are  to  be  advanced;  after 
the  death  of  JaTYiea  the  nephew  and  all  his  children,  there 
is  a  power  to  distribute  this  sum  of  5000Z.  among  the 
other  children  of  Oeorge ;  and  such  last-mentioned  sum 
is  to  be  considered  subject  to  the  trusts  of  the  moia^y  of ' 
the  residue  given  to  the  testator's  brother  Jamiei  in  trust 
for  the  other  children  of  Oeorge.  These  wprds  create  a. 
difficulty.  If  they  b^  taken  literally,  then  it  is  not  until 
this  remote  period  that  this  sum  becon^es  part  of  the 
residue;  but  I  think. that  the  true  construction  is,  that  the^ 
testator  empowered  and  directed  the  trustees  ^  take  out  of 
the  one  moiely  of  the  residue  all  or  any  part  of  this  50002. 
Firsts  he  declares  his  intention  to  devise  this  moiety  in  trust, 
clearly,  therefore,  dealing  with  it  as  a  complete  subject ; 
then  ihe  power  is  to  take  a  sum  out  of  this  same  moiety  for 
the  benefit  of  his  nephew  Jam£8  and  his  &mily,  which  may 
or  may  not  be  exercised.  The  trustees  might  advance  it 
only  by  way  of  loan,  then  the  question  is,  what  is  to  become 
of  the  interest  Surely  there  cannot  be  an  intestacy.  But 
the  true  construction  must  be — a  gift  of  half  the  residue, 
subject  to  a  discretionary  power  of  appointing  50002. 
absolutely,  or  subject  to  a  power  of  advancing  it  by  way  of 
loan,  in  which  case  the  income  would  go  to  the  parties  en- 
titled to  the  residue,  or  keeping  it  ^th  the  same  effect^  or 
giving  the  whole  or  a  part  to  certain  persons,  and  if  a  part 
only  be  given,  then  the  remainder  must^  continue  to  be  a 
portion  of  the  residue,  because  it  is  never  taken  out  of  it 

I  may,  therefore,  declare  that  Ja/mea  the  trustee  is  en- 
titled, under  the  will  of  the  testator  in  the  cause,  to  appoint 
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30001,  part  of  the  SOOOi.,  in  ftdl  execution  of  his  power. 
The  power  had  better  be  exercised  by  him  by  an  appoint- 
ment of  the  30002.  before  the  decree  is  drawn  up,  and  then 
the  decree  can  recite  the  execution  of  it  and  declare  that  the 
same  was  a  valid  exercise  of  the  power,  and  that  the  rest  of 
the  money  falls  into  the  residue  out  of  which  it  was  to  be 
raised. 


Feb,  \Oth  <fc 


In  the  Matfer  of  the  TRUSTS  of  the  WILL  of  the 
LADY  MARY  HENRIETTA  EBSKINE;  and  In  the 
Matter  of  THE  ACT,  10  &  11  VICT,  a  96. 

X  HE  petition  was  presented  by  BetheU  Walrorid,  for  a 
transfer  to  him  of  a  sum  of  3020!.  11«.  4d,  Bank  32.  per 
Cent  Annuities,  standing  in  the  name  of  the  Accoimtaat- 
Oeneral,  in  trust  in  this  matter,  and  to  which  the  petitioner 
claimed  to  be  entitled  in  right  of  his  wife,  the  Lady  Ja/net 
Wcdrond, 

The  material  circumstances  affecting  the  claim  of  the 
petitioner  were  as  follows: — 

The  fortune  brought  into  settlement  by  Lady  Ja/net  upon 
her  marriage  vnih  the  petitioner,  consisted  of  a  sum  of 
10,000!.  secured  by  the  bond  of  her  father  Jamea,  late  Earl 
of  Roaslyn.  The  petitioner,  at  the  time  of  his  marriage 
with  Lady  Ja/nety  was  possessed  of  large  freehold  and  lease- 
hold estates  in  Devonshire, 


ffiisband  and 
Wife—Equity 
toaSettlemeiU 
— ffusbandlifh 
ing  apart  from 
Wift—CasUof 
TViMiec— 10  <fc 
11  Vict,  c.  96. 

In  considermg 
the  question 
of  a  wife's 
equity  to  a 
settlement, 
the  Court 
takes  into  ac- 
count not  only 
all  moneys  of 
the  wife  pre- 
viously re- 
ceived by  the 
husband,  but, 
conversely, 
all  moneys 
which  have 
been  settled 
upon  the  wife. 

Where,  upon  marriage,  a  settlement  was  made  by  the  husband,  which,  having  regard  to 
the  whole  of  his  wife's  fortune,  and  including  in  the  estimate  of  her  fortune  not  only  the 
fund  originally  brought  by  her  into  settlement,  but  also  the  fund  subsequently  accruing, 
and  in  respect  of  which  she  claimed  an  equity  to  a  settlement,  the  Court  considered  an  ade- 
quate settlement, — Hddy  that  the  husband,  though  living  apart  from  his  wife,  ¥nus  entitled 
to  the  whole  of  the  accruing  fund ;  the  parties  having  separated  by  mutual  agreement,  and  no 
blame  being  imputed  to  either  party  more  than  to  the  other. 

A  trustee  who  has  paid  funds  into  Court  under  the  Act  10  &  1]  Vict.  c.  96,  and  has  been 
served  with  petition,  is  entitled  to  hift  costs. 
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By  the  settlement  made  upon  the  marriage  of  the  peti- 
tioner and  Lady  Jcmet,  all  the  petitioner's  freehold  estates 
were  limited  and  conveyed  to  the  use  of  the  petitioner  for 
life  sans  waste,  with  remainder  to  the  use  of  trustees  to 
preserve,  with  remainder  to  the  use  and  intent  that  Lady 
Jcmet,  in  case  she  should  survive  the  petitioner,  should  re- 
ceive for  her  jointure  and  in  bar  of  dower  a  rent-charge  of 
1 100{.  a  year  during  the  joint  lives  of  herself  and  Ca/rolme 
Walrond,  the  mother  of  the  petitioner,  since  dcionaard,  and 
after  her  decease,  in  case  Lady  Janet  survived  her,  a  rent- 
charge  of  16002.  a  year,  with  powers  of  distress,  with  re- 
mainder to  the  use  of  trustees  for  a  term  of  500  years  sans 
waste,  upon  the  trusts  thereinafter  declared;  and  subject  to 
the  term  of  500  years,  to  the  use  of  the  first  and  other 
sons  of  the  petitioner  by  Lady  Jcmet  severally  and  succes- 
sively in  tail  male,  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  petitioner  by  any  future  wife  severally 
and  successively  in  tail  male,  with  remainder  to  the  use  of 
the  daughters  of  the  petitioner  by  Lady  Jo/tvd,  as  tenants  in 
common  in  tail,  with  cross  remainders  over,  with  an  ultimate 
remainder  to  the  petitioner  in  fee:  and  it  was  thereby  de- 
clared, thai  the  term  of  500  years  was  limited  upon  trust 
to  secure  the  rent-charge  of  11002.  and  16002.  in  fitvour  of 
Lady  JcuMit;  and  upon  further  trust,  if  there  should  be  one 
child  only  other  than  an  eldest  or  only  son  of  the  marriage 
entitled  for  the  time  being  under  the  limitations  aforesaid, 
from  and  after  the  decease  of  the  petitioner,  or  in  his  life- 
time by  his  request,  to  raise  10,0001.  as  a  portion  for  such 
child;  but  if  there  should  be  two  or  more  children  other 
than  such  eldest  or  only  son,  then  upon  trust  to  raise 
15,0001.  for  the  portions  for  such  two  or  more  children;  and 
upon  further  trust,  in  case  there  should  be  no  child  of  the 
petitioner  by  Lady  Jamet,  who  being  a  son  should  attain 
twenty-one  years  of  age,  or  die  under  that  age  leaving  law- 
ful issue  of  his  body  living  at  his  death  or  bom  in  due  time 
afterwards,  or  being  a  daughter  should  attain  the  age  of 
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twenty-one  years  or  marry,  that  the  trustees  should,  within 
six  calendar  months  after  the  decease  of  the  survivor  of  the 
petitioner  and  Lady  Jcmet,  and  such  want  or  failure  of  issue 
of  the  marriage,  raise  by  sale,  mortgage,  or  demise  the  sum 
of  10,000!.,  to  be  paid  to  such  persons  as  loAjJaiiet  should 
by  deed  or  will  appoint:  and  it  was  declared,  that'^ihe  trus- 
tees should  stand  possessed  of  the  sum  of  10,0002.  secured  by 
the  bond  of  Lord  Rosah/n,  and  also  of  two  other  sums  of 
2400!.  Bank  Stock,  and  7000!.,  both  of  which  were  brought 
into  settlement  by  the  petitioner,  and  the  securities  upon 
which  the  same  should  be  invested,  upon  trust,  during  the 
joint  lives  of  Lady  Janet  and  the  petitioner,  out  of  the  in- 
terest, dividends,  and  annual  produce  thereof,  to  raise  tiie 
dear  yearly  sum  of  400!.,  and  pay  the  same  to  Lady  Janet 
for  her  separate  use,  without  power  of  anticipation ;  and  sub- 
ject  thereto,  upon  trust  to  pay  the  income  of  the  said  three 
sums  and  of  the  securities  in  which  the  same  might  be  in- 
vested, to  the  petitioner  for  life,  and  after  his  decease,  upon 
trust,  during  the  joint  lives  of  Caroline  Walrond  and  Lady 
Janet,  if  they  should  both  survive  the  petitioner,  to  apply 
the  interest,  dividends,  and  annual  produce  thereof  in  aid 
of  the  said  annual  sum  of  1100!.;  and  subject  to  the  trusts 
aforesaid,  it  was  provided  that  the  said  three  sums  should 
go  in  discharge  of  and  be  the  primary  fond  to  pay  the  sums 
raiseable  under  the  trusts  of  the  term  of  500  years,  and,  sub- 
ject thereto,  should  belong  to  the  first  son  of  the  petitioner 
by  Lady  Janet,  who  should  attain  twenty-one  years  of  age, 
or  die  under  that  age  leaving  lawful  issue  of  his  body  living 
at  his  decease  or  bom  in  due  time  afterwards;  and  in  default 
of  such  issue  to  the  first  son  of  the  petitioner  by  any  future 
wife,  in  like  manner  as  to  sons  by  Lady  Janet,  and,  in  de- 
fault of  such  issue,  then  to  the  daughters  of  the  said  mar- 
riage equally,  attaining  a  vested  interest  as  therein  men- 
tioned; and  in  de&ult  of  children  of  the  petitioner  by  Lady 
Jam^  attaining  a  vested  interest^  to  the  petitioner;  and  it 
was  provided,  that,  until  the  sum  of  10,000!.  secured  by  the 
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bond  oi  James  Earl  of  Boeslyn  should  be  paid,  the  interest 
thereof  should  be  aooepted  by  Lady  Janet  in  satisfSsu^on  of 
the  said  annual  sum  of  400!.,  and  that  such  sum,  until  paid, 
should  form  the  only  security  for  the  raising  of  the  sum  of 
10,000!.  in  &your  of  the  appointees  of  Lady  JcmeL  The 
leasehold  property  of  which  the  petitioner  was  possessed  at 
the  time  of  his  marriage  was  assigned  by  the  same  settle- 
ment in  trust  for  the  person  or  persons  entitled  imder  the 
limitations  of  the  freehold  estates,  and  subject  to  the  same 
powers  and  provisoes,  in  the  usual  form. 
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The  10,0002.,  secured  by  the  bond  of  James  Earl  of 
Bosdyn  was  paid  off,  and  invested  in  the  purchase  oi 
10,8542.  16&  3d,  Consols,  the  dividends  of  which  were  re- 
ceived by  Lady  Jcmet  Walrand  from  the  time  of  such 
payment 

Two  children — ^a  son,  a  minor,  in  his  fourteenth  year, 
and  a  daughter — ^were  the  only  surviving  issue  of  the  mar- 
riage. 


In  March,  1850,  the  petitioner  and  Lady  Janet  separ- 
ated, and  since  continued  to  live  apart  from  each  other ; 
and  by  a  deed  of  separation,  dated  shortly  afterwards,  reciting 
that^  under  her  marriage  settlement,  Lady  Janet  was  en- 
titled, during  the  joint  lives  of  herself  and  her  husband,  to 
the  interest  of  10,0002.,  or  to  the  interest  of  the  securities 
upon  which  the  same  mighty  from  time  to  time,  be  invest- 
ed, by  way  of  pin  money;  and  that  the  petitioner  and 
Lady  Jcmet  had  agreed  to  live  separate  and  apart  frx)m 
one  another;  the  petitioner  covenanted  to  pay  Lady. 
Jam£t,  during  their  joint  lives,  an  annuity  of  2502.,  free 
fix>m  all  taxes,  income  tax  included,  to  her  separate  use, 
without  power  of  anticipation ;  the  same  to  be  in  addition 
to  such  annual  sum  as,  under  the  provisions  of  their  mar- 
riage settlement,  Lady  Janet  mighty  from  time  to  time,  be- 
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come  entitled  to,  by  way  of  pin  money,  as  therein  men- 
tioned ;  and  it  was  thereby  also  agreed,  that  the  daughter 
of  the  petitioner  should  reside  with  Lady  Janet,  who  was 
to  maintain  and  educate  her,  without  being  entitled  to  any 
further  allowance  for  the  sama 


The  petitioner  paid  the  annuity  of  250{.  up  to  the  month 
of  August,  1851.  Subsequently  to  that  date,  owing  to  a 
considerable  falling  off  in  the  rents  of  the  freehold  and 
leasehold  estates  in  Devonshire,  he  had  paid  2001.  per 
annum  only,  instead  of  2502. 

The  3020Z.  11«.  Ad,  stock,  the  subject  of  the  petition, 
consisted  partly  of  stock  purchased  with  a  sum  of  2759Z. 
128.  2c2.,  being  the  share  to  which,  in  consequence  of  a  de- 
fective appointment  by  James  Earl  of  Rosslyn  in  favour 
of  the  trustee  by  whom  the  stock  was  transferred  into 
Court,  Lady  Janet,  or  her  husband  in  her  right,  became 
entitled,  under  the  will  of  Lady  Mary  Henrietta  EreJdne; 
and,  as  to  the  residue,  of  stock  in  which  the  dividends  of  the 
stock  so  purchased  had  been  invested. 

The  petitioner  deposed,  that  he  had  not  received  any 
property  in  right  of  his  wife,  and,  by  his  petition,  he  sub- 
mitted, that,  regard  being  had  to  the  large  provision  made 
for  Lady  Janet,  and  the  provision  made  for  issue  of  the 
marriage  by  the  settlement  and  the  deed  of  separation,  he 
was  entitled  to  receive  the  30207.  lla  4d  stock,  without 
making  any  settlement  thereout  upon  Lady  Janet  or  her 
children. 


Arsnment.  Mr.  Jo/nves,  Q.  C,  with  whom  was  Mr.  Greene,  in  support 
of  the  petition,  contended  that,  having  regard  to  the  amount 
of  Lady  Janet's  fortune,  and  even  including  in  this  estimate 
of  her  fortune  the  fund  now  in  dispute,  the  provision  which 
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upon  her  marriage  was  made  for  her  and  for  her  chil- 
dren was  an  ample  settlement.  Of  the  10,000{.,  constituting 
the  only  property  which  as  yet  had  been  contributed  on 
the  part  of  his  wife,  the  petitioner  had  never  received  a 
shilling,  but  the  whole  had  been  enjoyed  by  Lady  Jcmet, 
— a  circumstance  which  essentially  distinguished  the  case 
from  all  those  hitherto  decided  in  favour  of  the  wife's  daim, 
including  March  v.  Head  (a)  and  Oa/rd/ner  v.  Marshall  (6), 
as  weU  as  from  the  recent  cases  in  which  the  wife  was  held 
entitled  as  against  her  husband's  assignees^  in  all  of  which 
the  decision  was  determined  by  the  amount  of  the  wife's 
fortune  previously  received  by  the  husband.  Under  the 
circumstances  of  this  case  the  petitioner  was  entitled  to  the 
ben^t  of  the  converse  of  the  rule  as  applied  in  Gardner  v. 
Marshall.  Having  received  no  benefit  as  yet  from  his 
wife's  fortune,  he  was  entitled  to  the  whole  of  the  pre- 
sent fund. 


1855. 

In  re 

£B8Kiirs*8 

Trust. 


Mr.  BoU,  Q.  C,  and  Mr.  Dickmaon  on  behalf  of  the 
Lady  Janet  Walrond,  also  claimed  the  whole  of  the 
fund. 

The  question  of  a  wife's  equity  to  a  settlement  is  always  in 
the  discretion  of  the  Court,  which  is  guided,  in  the  exercise 
of  that  discretion,  by  the  special  circumstances  of  the  case 
before  it :  Scott  v.  Spashett  (c)  and  Dwnldey  v.  DurMey  (d), 
in  each  of  which  cases  the  whole  fund  was  settled  on  the 
wife. 

The  special  circumstances  of  this  case  have  been  mis- 
represented on  the  other  side.  Ample,  or  even  adequate, 
provision  has  not  been  made  for  Lady  Janet.  The  5002., 
even  had  it  been   paid,  which  in  full  it  has  not,   was 


(a)  3Atk.720. 
(6)  14  Sim.  576. 
(c)  3  Mac.  &G.  599. 


(d)  2  De  G.,  Mac,  &  G.  390;  S. 
C,  16Jur.767. 
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1855.  never  intended  by  the  settlement  as  a  provision  for  her  sap- 
^^'J^^^^  port,  but  only  as  pin  money,  the  term  by  which  in  the  deed 
Kkbkimk's     of  separation  it  is  expressly  referred  to,  that  is>  as  a  compen- 

'       sation  for  the  luxmies  to  which,  previously  to  her  maniage, 

iii^MMai/.     gjj^  Y^  been  accustomed.    The  250Z.,  which  by  the  deed  of 
separation  the  husband  covenanted  to  pay,  was  not  intended 
as  a  provision  for  his  wife,  but  to  meet  the  expenses  inci- 
dental to  the  maintenance  and  education  of  their  daughter, 
expenses  which  it  was  for  him  to  defray,  and  even  of  thai 
sum  2002.  only  has  actually  been  paid.   The  petitioner,  who 
has  separated  from  his  wife,  cannot^  or,  at  any  rate,  does 
not»  maint^^JTi  her  in  the  rank  to  which  she  is  entitled,  and 
that  being  so,  the  Court,  in  the  exeroise  of  its  discretion, 
will  order  the  whole  fund  to  be  transferred  to  the  wife :  ./n 
re  Cviler  (a)   and  Dnnldey  v.  Dv/nJdey.      [The  ViCB- 
Chakcellor  said,  he  knew  of  no  instance  in  which,  there 
being  no  misconduct  shewn  on  the  part  of  the  husband,  and 
the  husband  not  having  received  any  benefit  whatever  from 
the  wife's  fortune,  the  Court  had  held  him  to  be  totally  exclud- 
ed from  the  benefit  of  a  fond  like  the  present]  Oardner  v. 
Marshall  was  a  case  of  that  description.      [The  ViCK- 
Chancellor — ^There  the  husband  had  received  large  sums 
advanced  by  his  wife's  father,  which,  as  the  Vice-Chancellor 
of  England  observed,  wero  in  substance,  though  not  in 
form,  part  of  her  fortune.] 

Mr.  Jarnes,  Q.  C,  in  reply. 


Feb.  iM.     Vice-Chancellor  Sir  W.  Page  Wood: — 
Judgmmf.         ^^  question  on  this  petition  is  one  which  is  entirely  in 
the  discretion  of  the  Court,  as  regulated  by  the  course  of 
its  practice,  namely,  whether  any,  and,  if  so,  what  propor- 
tion of  a  chose  in  action  belonging  to  a  married  woman,  and 

(a)  14  Beav.  220,  221. 
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with  which  this  Ck>iirt  is  called  upon  to  deal,  ought  to  be 
settled  for  her  benefit 

The  circumstances  are,  that  Lady  Jcmel  Walrand,  on 
her  marriage  with  the  petitioner,  had  provided  for  her  by 
her  &ther  10,000L,  which,  with  the  concurrence  of  her  hus- 
band, was  settled  in  effect  entirely  for  the  benefit  of  herself 
for  life,  for  her  separate  use;  and,  subject  to  that  trusty  the 
10,0002.,  together  with  other  funds  brought  into  settlement 
by  the  husband,  was  to  belong  to  their  first  son  who  should 
attain  twenty-one,  or  die  under  that  age  leaving  issue ;  and, 
in  de&ult  of  such  issue,  and  in  defsiult  of  the  Uke  issue  of 
the  petitioner  by  any  future  wife,  to  his  daughters  by  Lady 
Jcmet,  with  remainder  to  the  petitioner.  Li  addition  to 
this  the  petitioner  settled  upon  Lady  Janet  a  considerable 
jointure  during  the  life  of  his  mother,  to  be  increased  to 
16002.  a  year  after  his  mother's  death,  and  provided  further 
portions  for  his  children  by  Lady  Jcmet,  which  he  charged 
upon  his  landed  property. 

An  additional  circumstance  is,  that  the  husband  and  wife 
for  some  reason  of  their  own,  no  blame  being  imputed  to 
either  party  more  than  the  other,  have  been  obliged  to  se- 
parate by  mutual  agreement;  the  husband  has  taken  the 
custody  of  their  son,  and  the  wife  has  taken  their  daughter 
to  live  with  her;  and  the  husband  has  covenanted  to  provide 
an  additional  income  of  2502.  a  year  for  his  wife,  she  main* 
taining  their  daughter. 

In  this  state  of  circmnstances  the  question  is,  what  is  to 
be  done  with  regard  to  a  sum  of  30202.  Il8.  4id.  Consols, 
.  composed  partly  of  stock  purchased  with  money  which, 
according  to  the  view  taken  by  the  party  who  paid  it  into^ 
Court,  was  the  subject  of  an  invalid  appointment,  and  be- 
came, under  the  circimistances  which  have  occurred,  the 
property  of  Lady  Janety  and  partly  of  stock  in  which  the 
dividends  of  the  fund  have  since  been  invested. 
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In  re 

EBflKurs's 

Tbust. 

JndgmeiU, 


Upon  examining  the  authorities,  I  find  the  principle 
clearly  laid  down,  that»  in  considering  a  question  of  this 
nature,  not  only  ought  any  money  of  the  wife,  formerly 
received  by  the  husband,  to  be  taken  into  consideration,  as 
in  the  class  of  cases  of  which  DurMey  v.  DunJUey  was  an 
instance ;  but>  conversely,  that  the  Court  should  take  into 
accoimt  any  money  which  has  been  settled  upon  the  wifa 

That  doctrine  was  expressly  recognised  in  Oreen  v.  Otte{a), 
where  Sir  John  Lea(^,  Y.  C,  said,  that  upon  a  reference  to 
the  Master,  to  approve  of  a  proper  settlement  upon  the  wife 
out  of  a  particular  property,  it  was  always  usual  to  direct 
the  Master  to  have  regard  to  any  settlement  which  the 
husband  may  have  made  upon  the  wife  aliunde.  And  ia 
Elibank  v.  Montolieu(b),  which  is  there  referred  to  as  an 
authority  for  taking  into  consideration  the  extent  of  the 
wife's  fortune,  the  decree  directed  the  Master  to  have  regard 
also  to  the  settlement  already  made  upon  her;  the  ground 
upon  which  the  Court  directed  a  settlement  to  be  made 
upon  Lady  Mibcmk  being,  that  the  provision  upon  her  mar- 
riage was  clearly  not  adequate  to  her  fortune  That  case 
came  on  in  another  shape  under  the  title  of  Murray  v. 
Lord  Elibank(c),  when  Sir  W.  Orcmt,  M.  R,  recognising 
it  as  the  practice  of  the  Court  to  direct  such  an  inquiry  as 
that  mentioned  in  the  decree,  added  that  it  was  of  no  con- 
sequence from  what  source  the  settlement  came,  provided  it 
bore  a  proportion  to  the  wife's  fortune,  admitting  that  the 
Court  always  takes  into  consideration  what  has  been  done 
for  the  wifa 

I  am,  therefore,  boimd  to  have  regard,  in  this  case^ 
to  what  the  husband  has  allowed  to  be  done,  in  respect 
of  the  fortune  which  his  wife  acquired  from  her  jGetther. 
He  permitted  that  fortune  to  be  settled  on  his  wife,  and  in 
consideration  of  what  must  be  regarded  as  her  fortune,  he 


(a)  1  S.  &  S.  250.  (6)  5  Vee.  737,  744.  (c)  14  Vcs.  49«. 
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also  made  a  large  provision  for  her  out  of  his  own  estate, 
by  giving  her  a  considerable  jointure  after  his  death. 

If  the  parties  had  continued  to  live  together,  and  the 
wife  had  been  receiving  all  the  benefit  of  living  with  her 
husband,  there  can  be  no  question  that  on  this  further  sum 
&lling  in  as  the  wife's  property,  the  Court  would  have  con- 
sidered that  her  settlement  was  adequate,  regard  being 
had  to  what  was  provided  for  her  out  of  the  husband's 
estate,  and  to  the  property  settled  on  her  by  her  father; 
and  would  have  handed  over  to  her  husband  the  whole  of 
the  sum  now  accruing  to  her 

The  question  then  is,  whether  the  separation  should  make 
any  difference;  and  I  think  that  it  should  not  The  par« 
ties  separated  by  mutual  agreement,  and  I  must  assume  that 
both  considered  it  desirable  to  do  so.  The  wife,  thereby,  lost 
the  support  she  might  have  derived  from  living  with  her 
husband,  who,  at  least  at  the  time  of  the  marriage,  was  a 
man  of  considerable  property.  What  her  feither  provided 
would  scarcely  be  a  fit  maintenance  for  her,  but  what  the 
husband  gave  her  in  addition  would  be  suflScient  When 
they  separated,  neither  party  being  in  fault,  was  the  prop^ 
time  to  consider  whether  any  further  stipulation  concerning 
her  property  should  be  made.  It  might  then  have  been 
agreed  that  any  future  property  of  the  wife  should  be  made 
over  for  her  benefit.  But  the  parties  having  separated  by 
agreement^  without  making  any  such  arrangement^  I  ought 
not  to  treat  the  case  otherwise  than  as  if  they  were  now 
residing  together;  consequently,  if  I  feel  bound  to  hold, 
as  I  do,  that  an  adequate  settlement  was  made,  the 
wife's  whole  fortune  consisting  of  the  10,000Z.  settled  upon 
her  marriage,  and  this  sum  of  30202.  lis.  4<2.  stock,  I  must 
decide  that  the  husband  has  become  entitled  to  receive 
from  the  Court  the  residue  of  her  fortuna 


1855. 

In  re 

Erskike's 

Tkust. 


I  do  not  think  that  either  DunMey  v.  Dunkley  or  Scott 
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r.  Spashett  had  any  direct  bearing  upon  this  case.  Those 
cases  were  rather  the  converBe  of  the  present^  the  husband 
in  each  case  having  received  a  great  part  of  the  property  of 
the  wife,  and  being,  by  reason  of  his  insolvency,  no  longer 
in  a  position  to  maintain  her;  and  it  was  upon  those 
grounds  that  the  Court  handed  over  the  whole  of  the  aocm^ 
ing  fund  to  the  wifa  The  principles  laid  down  in  those 
decisions  will  apply;  but^  applying  them  correctly,  eveiy- 
thing  which  they  shew  that  the  husband  was  bound  to  do, 
has  been  done  in  this  case. 


I  observe,  however,  that  the  husband  is  indebted  upon 
his  covenant^  in  respect  of  the  annuity  of  250{.  in  &vour  of 
the  wife.  The  Court  cannot  give  him  the  fund  whidi  is 
the  subject  of  this  petition,  imtil  he  has  paid  his  debt  on 
that  covenant,  but  upon  his  doing  so,  I  am  bound  to  hand 
over  the  fund  to  him. 

The  costs  of  all  parties  must  first  be  paid  out  of  the  fund 

Mr.  Ja/mea,  Q.  C,  objected  to  pay  the  costs  of  the  trustee 
who  had  paid  in  the  fond,  and  who  now  appeared  by 
counsel 

Mr.  Jones  Baiemom  for  the  trustee,  said  that  he  had 
been  served  with  the  petition. 

VICE-CHANCELLOR. — ^The  trustee  must  have  his  costs; 
it  is  the  settled  rula 


Minute  of 
Order, 


Declare  the  petitioner  entitled  to  the  whole  fund,  subject 
to  payment  thereout  of  arrears  of  the  annuity  of  250i. 
under  the  deed  of  separation  of  the  2nd  of  May,  1850,  and 
let  the  amount  of  such  arrears,  to  be  verified  by  affidavit^ 
be  paid  to  the^wife.  Costs  of  all  parties,  as  between  solicitor 
and  client,  to  be  taxed  and  paid  out  of  the  fund,  and  the 
residue  of  the  fund  to  be  paid  to  the  petitioner. 


C4SES  IN  CHANCERY. 


RUSSELL  u  M'CULLOCH.  ^^-  ^7M. 

JjY  articles  of  agreement,  dated  in  1847,  to  which  the  De-  i  &  2  Viet, 
fendant  M'CvMock  was  a  party,  Barnard  Gregory  cove-  judgment— 
nanted  with  M'CuUoch  to  pay  him  5000Z.,  and  to  raise  the  ^^JJ^mT 
5,000Z.  by  sale  or  mortgage  of  a  sufficient  part  of  the  real  0^^»v^ 
or  personal  estates  of  one  Thompson,  deceased;  and  it  was  A,,  by  articles 
thereby  agreed  and  declared,  that  the  said  sum  of  50002.,  MyeDsatedto 
with  interest  thereon,  should  be  and  was  thereby  charged  ^J  ft^^^'' 
on  all  the  said  estates,  freehold  and  personal,  of  the  said  thereby  agreed 

,.,  aad  declared, 

Tfumpson.  that  the  5000/. 

and  interest 
should  be  and 
By  an  indenture,  dated  in  1848,  M'UuUoch  assigned  the  ^  thereby 

^  coargea  on 

5000Z.  and  all  his  share,  rights,  and  interests  in  the  estate  ]and:^ffdd, 

and  effects  of  Thompson,  to  the  Plaintiff,  upon  trust  there-  of  the  Act  "* 

out  to  retain  a  sum  of  money  then  due  from  M'Gulloch  to  J  ^iq^^J's  ^ 

the  Plaintiff,  and  subject  thereto  upon  trust  for  M*CvMoch,  judgment  cte- 

, ,    ,    .  ,     .    .  ,         .  ditorof  Ahad 

nifl  heirs,  executors,  administrators,  and  assigns.  a  charge  upon 

such  luid,  and 
was  a  proper 

The  Plaintiff  now  filed  a  bill  of  foreclosure  against  gf^^.*'"^* 
M'CuUoeh  and  several  persons  claiming  to  have  chaiges  or  closure, 
incumbrances  upon  the  equity  of  redemption  of  the  mort- 
gaged premises    Amongst  other  persons  made  Defendants 
to  the  bill  in  respect  of  such  charges  and  incumbrances,  was 
one  RosabeUa  Parlhy,  a  judgment  creditor  of  M'CvMoch. 


Upon  thecause  coming  on  to  be  heard,  Mr.  W.  P.  Mur-  Arffumeiu. 
ray  for  the  Defendant  Pa/rlby  submitted  to  the  Court,  whe- 
ther,  having  regard  to  the  drcumstanoe  that  the  interest 
of  iho  Defendant  MVuUoch  in  the  lands,  the  subject  of  the 
articles  of  agreement  of  1847,  amounted  to  no  more  than 
an  equitable  charge,  the  Defendant  ParJhy,  as  a  judg- 
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Russell 

h'cullogb. 

ArffumaU, 


ment  creditor  of  M*CvMoch,  had,  by  virtue  of  the  Act 
1  &  2  Yict  c'llO,  GL  IS,  such  an  interest  in  the  lands  as  to 
make  her  a  necessary  party  to  the  suit — ^He  refeired  to 
TounghtLsbaruiY.  0i8bome(a). 


Judgment, 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

The  13th  section  of  the  statute  1  &2yict  c.  110,  enacts, 
that  a  judgment  entered  up  against  any  person  shall 
operate  as  a  charge  upon  all  lands  of  or  to  which  sudi  per- 
son shall,  at  the'  time  of  entering  up  such  judgment,  be 
seised,  possessed,  or  entitled  for  any  estate  or  interest  whatr 
ever  at  law  or  in  equity,  whether  in  possession,  reversion,  or 
expectancy.  I  think  these  words  are  clearly  large  enoogh 
to  comprise  the  interest  of  the  Defendant  M^GuUoch  under 
the  articles  of  agreement'  of  1847,  in  the  lands,  the  subject 
of  that  agreement  The  judgment  operated  as  a  charge 
upon  such  lands,  and  the  Defendant  Roaahella  Parlby  is  a 
proper  party  to  this  suit    « 

Decree  foreclosure. 


(a)  lDeG.&S.m 
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BULLOCK  v.  BENNETT.  Fd>.  ssnd 

Ham  TJEL  bullock,  by  his  win,  dated  the  Ist  of  July,   WiUi^suu.  7 

WiXL  4  &  1 

1852,  gave  1 200Z.  to  trustees,  upon  trust,  as  follows : — "Upon   f^,  <..  26,  #. 
trust  to  pay  the  income  thereof  to  my  daughter  Mary  Ann  ^t^^^^ju^ 
for  her  life  or  until  her  marriage,  and  after  her  decease  or  mar-  ttuot^B  Jkaih. 
riage,  which  shall  first  happen,  upon  trust  as  to  the  sum  of  Bequest  upon 
900Z.,  part  of  the  said  sum  of  1200?.,  for  TfiWiam5«n7i«fta^^  S^mttoL- 
Sarah  Avm,  Mwria  Bennett,  children  of  my  said  daughter  *^^»  daugh- 
Mary  Ann   by  her  late  husband  WiUiam  Bennett,  in  UfiB,  or  until 
equal  shares;  and  as  to  the  sum  of  3002.,  further  part  of  the  andaftsrh^ 
said  sum  of  1200Z.,  to  pay  and  divide  the  same  equally  be-  ^^JJJ^ 
tween  Anm,  BuUock,  Mary  Smith,  and  Suaarmah  Wilce,  which  BhaU  ^ 
children  of  the  said  Mary  Ann  Bennett  by  her  former  upon  tmste 
huaband,  Thomaa  WOee."  Sto.hStoL 

by  two  eaocee- 

At  the  time  of  the  date  and  execution  of  the  testator's  ^^  ^^  ^ 

will,  his  daughter  Mary  Arvn  was  a  widow;  but>  after-  JJJ^JuL,^ 

wards>  on  the  21st  of  February,  1853,  in  the  lifetime  of  .the  »t  the  date  of' 

testator,  she  married  the  defendant  Morris,  widow,  aftn^ 

WKrdB,in  the 
lifetime  of  the 
The  testator  died  on  the  11th  of  March,  1853.  testator,  mar- 

ried a  thixd 

These  Hem^  were  stated  in  a  special  case,  in  which  the  trus-  ^J^^^irt" 

tees  were  named  as  plaintiff,  and  the  children  of  the  tes-  <^fro  wm  no- 
^  thing  to  shew 

tator's  daughter  Mary  Ann  by  her  first  and  second  hus-  that  th^  testa- 
band,  as  well  as  Ma/ry  Ann  herself  and  her  third  husband,  ^^^^^1^ 

as  defendanta  'JIL^:. 

aware  of  iiiB 

daughter^! 
The  questions  for  the  opinion  of  the  Court  wer^— first,  J^^l^J^^ 
what  interest  the  Defendants,  the  children,  took  under  the  left  hie  wiU  to 
will  of  Uie  testator  in  the  1200Z.  bequeathed  by  him  in  trust ;  Sbie  rtate  of 
and  secondly,  whether  the  Defendant  Mary  Ami  Morris  Sdetingi^Wa 

death;  and 
that  the  daughter  wae  entitled  to  the  income  during  her  life,  or  until  her  mainage. 

VOU  L  Y  K.  J. 
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took  any  and  (if  any)  what  interest,  under  the  will,  in  the 
same  sum  of  12007. 

The  case  was  argued  and  adjudged  upon  the  assumption, 
that  the  testator's  daughter  married  the  Defendant  Morris 
with  the  knowledge  of  the  testator. 


Ai-ffumenf.         Mr.  Freemcm  for  the  trustees. 

Mr.  Rolt,  Q.  C,  and  Mr.  Faber  for  the  Defendants,  the 
children. — The  bequest  of  the  income  of  the  12002.,  in  trust 
for  the  Defendant  Mary  Ann  Morris  for  her  life,  or  until 
her  marriage,  fails  by  reason  of  her  marriage  to  her  present 
husband  in  the  lifetime  of  the  testator  after  the  date  and 
execution  of  his  will;  and  tlie  children  are  now  entitled  to 
the  12002.  in  the  shares  mentioned  in  the  will:  Willing  v. 
Baine  (a) ;  and  see  Humphreys  v.  Howes  (6),  where  other 
like  authorities  are  referred  to. 

The  testator's  intention  was  clearly  to  protect  the  children, 
by  restraining  their  mother  from  contracting  a  third  mar- 
riage. No  general  intention  to  give  the  mother  an  interest 
can  be  gathered  from  the  will;  therefore,  even  admitting 
that  the  testator  knew  and  approved  of  her  third  marriage, 
still  the  consequence  of  that  marriage  is,  that  the  bequest 
in  her  favoiu-  feils,  and  the  limitation  over  takes  effect: 
West  V.  Kerr  (c).  [The  Vice-Chancellor. — That  was  a  be- 
quest to  a  lady  *'  so  long  as  she  shall  continue  single  and 
unmarried."  Had  those  words  been  used  here,  it  would  have 
made  a  material  difference.]  The  words  here  used  prevent 
the  bequest  to  Mra  Morris  from  ever  arising,  as  effectually 
as  if  she  had  died  during  the  testator's  lifetime 

Mr.  James,  Q.  C,  and  Mr.  Oiffard  for  the  Defendants 
(a)  3  P.  Wms.  113.      (6)  1  Russ.  &  My.  639.      (c)  6  Ir.  Jar.  141. 
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Morris  and  Mary  Arm  his  wifa — ^The  bequest  of  the  in- 
come of  the  12002.,  in  trust  for  the  Defendant  Mary  Ann 
Morris  for  her  life  or  until  her  marriage,  has  not  failed, 
and  the  income  ought  to  be  paid  to  her,  or  to  her  husband 
in  her  rights  until  her  death  or  future  marriage.     For, 

Firsts  the  will  is  to  be  construed  to  speak  from  the  death 
of  the  testator,  imless  a  contrary  intention  appears  by  the 
will  (a).  Here,  no  contrary  intention  appears  by  the  wilL 
The  gift  is  to  Ma/ry  Ann  **  for  her  life  or  until  her  mar- 
riage, and  after  her  decease  or  marriage"  over;  and  as 
Mary  Ann  has  not  married  since  the  death  of  the  testator, 
the  gift  to  her  is  good,  until  she  marries  a  fourth  husband 
Beading  this  bequest  so  as  to  speak  from  the  testator's 
death,  the  observations  of  Lord  CoUenha/m,  C,  in  Rishton 
V.  C6bb  (6),  aure precisely  applicable:  " To  consider  the  being 
single  as  a  condition  precedent,  would  be  inconsistent  with 
the  cases  which  have  decided,  that  an  error  in  describ- 
ing the  status  of  the  legatee  does  not  avoid  the  legacy; 
and  if  it  be  considered  as  a  condition  subsequent,  or  as  a 
limitation  until  marriage,  the  gift  is  not  affected  by  it"    But^ 

Secondly,  even  if  the  Court  should  be  of  opinion,  that  a 
contrary  intention  does  appear  by  the  will,  viz.  an  intention 
that»  as  to  this  bequest^  the  will  is  to  be  construed  to  speak 
from  the  death  of  the  testator,  Mrs.  Moi^ris  having  married 
her  present  husband  during  the  testator's  lifetime  and  with 
his  knowledge,  the  restraint  must  be  deemed  to  have  been 
dispensed  with:  Crommeli/a  v.  Crommel/in (c),  Pa^meU  v. 
Lyon  (d),  Wheeler  v.  WarTier  (e), — cases  which  shew  that  an 
act  by  a  testator,  done  between  the  date  of  his  will  and  his 
death,  may  dispense  with  the  performance  of  a  condition  im- 
posed by  the  wilL 
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(a)  7  WilL4  &  1  Vict  c.  Se,  s. 


24. 


{b)  5My.&Cr.  146, 153. 


y2 


(c)  3Ve9.227. 
(cOlV.&B.479,483,484. 
(6)  1  S.  &  S.  304. 


1655. 


Argumeni, 


318 


CASES  IN  CHANCERY. 

Mr.  BoU  in  reply. — ^The  cases  cited  are  cases  of  condi- 
tions, not  limitations.  In  Riahtan  v.  Cobb,  the  lady  was 
married  at  the  date  of  the  will,  though  the  &ct  was  not 
known  to  the  testator;  and,  as  the  Lord  Chancellor  ob- 
served, there  was  no  gift  over  upon  marriage,  but  only  upon 
alienation,  which  was  void.  Here  there  is  an  express  gift 
over  upon  marriage. 

The  **  contrary  intention  "  mentioned  in  the  recent  Wills 
Act^  need  not  be.  expressed  in  so  many  words,  but  is  to  be 
gathered  by  adopting,  in  reference  to  the  expressions  used 
by  the  testator,  the  ordinary  rules  of  construction  applicable 
to  wills:  Cole  v.  Scott  (a);  and  the  same  case  shews  that 
those  rules  of  construction  require,  wherever  a  testator 
speaks  in  his  will  of  the  happening  of  events  such  as  the 
present,  or  of  persons,  or  of  the  status  of  persons,  that  his 
will  should  be  taken  to  speak  from  the  date  of  its  execution 
and  not  from  his  death. 


JMdffmmU.       ViCB-ChANCELLOR  SiR  W.  PaGE  WoOD  : — 

A  will  must  be  construed  to  speak  and  take  effect  from 
the  death  of  the  testator,  unless  a  contrary  intention  ap- 
pears by  the  will;  and  the  only  question  I  have  to  consider 
in  this  case  is,  whether  the  words  used  by  the  testator  in 
his  will  are  strong  enough  to  shew  that  he  did  not  intend 
his  will  to  take  effect  from  his  death. 

Looking  to  all  the  circumstances  of  the  case, — ^tbat  the 
testator's  daughter  married  after  the  date  of  his  wiU  and 
before  his  death;  that  the  testator  was  aware  of  that  cir- 
cumstance; and  that,  notwithstanding  he  was  so  aware  of 
it^  he  left  his  will,  in  which  he  had  given  the  interest  of 


(a)  1  Mac  &  G.  516. 
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this  property  to  his  daughter  for  her  life  or  until  her  mar- 
riage, and  after  her  decease  or  marriage  to  her  cliildren, 
unaltered,  I  cannot  say  that  the  testator  did  not  purposely 
leave  his  will  unaltered, — that  he  did  not  purposely  leave  it 
to  operate  upon  the  state  of  drcumstanoes  as  they  stood  at 
the  time  of  his  death. 


/udgment^ 


It  is  quite  consistent  with  this  view  to  admit,  that,  at 
the  time  when  the  testator  was  penning  this  instrument^ 
his  intention  was  to  prevent  his  daughter  from  marrying, 
as  she  has  done,  a  third  husband;  but  the  testator  must  be 
presumed  to  have  known  the  law,  that  a  will  speaks  from 
the  death  of  the  person  making  it^  and  to  have  been  con- 
tent to  leave  his  will  to  speak  fix>m  the  date  of  his  death. 

In  the  case  in  IreUmd,  West  v.  Kerr,  it  is  difficult  to 
see  how  any  question  could  arise  as  to  the  construction  to 
be  put  upon  the  limitation,  the  subject  of  the  suit  In  that 
limitation  there  were  two  circumstances,  neither  of  which 
occurs  here.  The  person  to  whom  the  annuity  was  given 
was  described  by  the  testator  in  his  will  as  "the  widow 
of  my  nephew;''  and  the  testator  directed  the  annuity 
to  be  paid  to  her  **  so  long  as  she  shall  continue  single  and 
unmarried;''  so  that  the  claimant,  who  had  married  again 
between  the  date  of  the  will  and  the  testator's  death,  in 
no  way  answered  the  description  or  fulfilled  the  condition 
which  alone  could  have  entiUed  her  to  claim.  The  case  of 
WUlmg  V.  BaiTie  does  not  at  all  apply  to  the  case  before 
me.  There  it  was  immaterial  for  the  purpose  of  the  testa- 
tor's will,  whether  the  event,  upon  the  happening  of  which 
the  gift  over  was  to  take  effect^  occurred  in  his  lifetime  or 
after  his  decease.  The  circumstance  of  its  occurring  during 
his  life  placed  him  under  no  necessity  of  altering  his  will, 
in  order  to  carry  out  his  original  intention  in  favour  of 
those  in  remainder.  Whereas  here,  the  difficulty  is,  that, 
although  the  marriage  of  the  testator's  daughter  had  a 
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material  bearing  upon  his  original  intentionB  in  &,Yora  of 
her  children,  the  testator,  notwithstanding  that  marriage, 
left  the  bequest  in  her  fiAvour  unaltered,  so  as,  in  terms,  to 
operate  during  her  life,  or  until  she  should  contract  a  foortli 
marriaga  Whether  the  case  were  one  under  the  old  or 
under  the  new  law  in  regard  to  wills,  the  question  to  be 
decided  in  such  a  case  would  be,  whether,  the  testator  hav- 
ing so  left  his  will  unaltered,  with  a  full  knowledge  of  all 
the  circumstances,  the  Court  is  not  bound  to  hold  that  he 
did  so  purposely,  and  with  the  intention  that  it  should  be 
construed  so  as  to  speak  from  his  death. 


I  must  answer  the  question  in  that  form,  thAt  this  lady 
takes  for  her  life,  or  until  she  marries  again. 


MiwiUe  of 
Ihelaraiion. 


Declare  that  the  Defendants,  the  children,  are  entitled  to 
the  capital  of  the  12002.,  in  the  shares  mentioned  in  the 
testator's  will,  in  remainder  expectant  upon  the  death  or 
marriage  of  the  Defendant  Mary  Awn  Morris. 


Declare  that  the  Defendant  Mary  Ann  Morris  is  entitled 
to  the  income  of  the  1 2002.  during  her  life  or  until  ber 
marriage. 


CASES  IN  CHANCERY.  321 

1855. 

COTTON  V,  SCUDAMOBE.  Feb,  mh. 

JL  HE  Defendant  contracted  to  purchase  lands  of  the  Plain-   VeHd<yn  and 
tiff  subject  to  certain  conditions  of  sale,  one  of  which  was  ^JJJ^  DeedTre- 
as  follows : — '*  As  the  title  deeds  of  the  property  comprised  ^ned—Cosu 
in  this  particular  of  sale  relate  to  other  property  of  greater  VopUa. 
value,  4he  vendor  shall  retain  the  custody  thereof,  and  a  where,  by  the 
covenant  will  be  entered  into  for  the  production  of  such  of  ^"ef  it  k'  ""^ 
them  as  are  not  enrolled,  and  for  riving  attested  or  other  agro®d  that 

.  ,  the  vendor 

copies    thereof    to    the    respective    purchasers,  at    their  shaU  retain 

„  the  title  deedsy. 

expense.  "and  that 

a  covenant 
will  be  enter- 
The  Defendant  refused  to  complete  his  purchase,  unless  ed  into  for 

the  Plaintiff  consented  to  comply  with  a  requisition  made  tion  of  such 

on  behalf  of  the  Defendant,  to  the  effect  that  attested  copies  not^nrolTedT 

of  the  title  deeds  to  be  retained  in  the  custody  of  the  ^^  for  giving 

attested  or 
Plaintifi^  as  stipulated  by  the  conditions  of  sale,  should  be  other  copies 

delivered  to  the  Defendant,  at  the  Plaintiff's  expense,  on  the  thei^Mpeo- 

completion  of  the  piurchase.  *^^«  pupchas- 

^  ^  era,  at  their 

expense,'*  a 

The  Plaintiff  filed  a  claim  for  specific  performance  of  the  P^^er  has 

*  *^  not,  on  corn- 

contract  pletion,  a  right 

to  attested 
"~"^~^"^~  copies  at  the 

expense  of  the 

Mr.  Hethervngton,  for  the  Plaintiff,  contended  that  the 

costs  of  the  attested  copies  to  be  delivered  on  completion 

should  be  borne  by  the  purchaser,  who  had  notice,  by  the 

conditions  of  sale,  that  he  was  not  to  have  the  title  deeds, 

and  must,  therefore,  have  foreseen  that  he  would  have  to 

bear  the  expense  of  procuring  copies;   so  that  he  must 

be  taken  to  have  regulated  his  bidding  accordingly.     This 

was  the  rule  laid  down  by  Lord  Eldon  in  Bougldon  v. 

Jewell  (a). 

(a)  15  Ves.  176. 
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Mr.  James,  Q.  C,  for  the  Defendant — ^Where  a  purchaser 
cannot  have  the  original  tiUe  deeds,  he  is  entitled  to  attested 
copies  of  them  at  the  expense  of  the  vendor.  This  is  the 
broad  rule,  and,  if  the  vendor  intends  to  protect  himself 
from  its  operation,  he  must  expressly  and  clearly  stipu- 
late, by  the  conditions  of  sale,  that  the  expense  of  at- 
tested copies  is  to  be  borne  by  the  purchaser  (a).  This 
the  Plaintiff  has  not  dona  The  stipulation  con- 
tained in  the  conditions  of  sale  is  restricted  to  attested 
copies  to  be  furnished  at  a  future  time,  in  performance  of 
the  covenant  which,  in  pursuance  of  that  condition,  the 
Plaintiff  is  to  entar  into  when  required  by  the  purchaser. 
But  the  right  of  the  purchaser  to  the  attested  copies,  the 
subject  of  his  requisition,  is  altogether  independent  of  the 
covenant  It  arises  immediately  upon  completion,  and 
before  the  covenant  is  entered  into. 


A  reply  was  not  heard. 


J^tdgmeni.      ViCB-ChANCKLLOE  SiR  W.  PaGE  WoOD  : — 

Independently  of  the  high  authority  of  Lord  Eldon,  it  is 
dear  there  is  sound  sense  in  the  observations  which  have 
been  cited  troia  the  report  of  Bougktorir  v.  JetoeU : — "If 
the  purchaser  had  no  intimation  that  he  could  not  have  the 
deeds,  he  is  entitled  to  attested  copies  at  the  expense  of  the 
vendor ;  as,  if  he  had  notice  that  he  was  not  to  have  the 
deeds,  he  would  regulate  his  bidding  accordingly,  conceiving 
that  he  was  to  bear  the  expense  of  procuring  copiea"  The 
present  case  goes  further  than  that  put  by  Lord  Sldon, 
Here  the  purchaser  not  only  had  notice  that  he  was  not  to 
have  the  deeds,  but  the  vendor  expressly  tells  him,  "  I  mean 


(a)  Lord  St.  Leonarda^  Vendors  and  Furchaaers,  pp.  38, 476,    And 
see  Dare  v.  Tucker,  6  Yen.  460. 
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to  retain  the  deeds,  but,  nevertheless,  I  will  do  something 
for  you,  I  will  enter  into  a  covenant  to  give  you  attested 
copies.'*  He  says,  in  effect^  "  You  will  get  my  covenant,  gouDAMORE. 
but  nothing  elsa''  This  is  clearly  the  meaning  of  the  con- 
ditioiL  The  construction  attempted  to  be  put  upon  it  by 
the  purchaser  would  amount  to  this:  that  he  is,  in  the  first 
instance,  to  have  attested  copies  at  the  vendor's  expense, 
and  then,  if  he  loses  those,  or  has  some  eztraordinaiy  de- 
mand for  duplicates,  is  to  have  others  at  his  own  expense 
by  force  of  the  covenant, — a  construction  which  seems  to  me 
&r  too  forced  and  unnatural  to  be  adopted. 

I  quite  concur  in  the  remark  of  Lord  CcttenJuxmi,  C, 
that  the  Court  will,  wherever  it  is  possible,  discourage 
catching  stipulations  in  conditions  of  sale ;  but  here  there  is 
no  stipulation  of  that  description. 

There  must  be  a  decree  for  specific  performance,  with 
costa 
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15  di  16  Viet. 
c.  80,  9.  Zi— 
Order  51,  of 
16t/&  October, 
1852— Cert^ 
eate^Sub- 
Pwrekate, 

After  aoerti- 
ficate  of  pur- 
chase  under  a 
sale  by  the    * 
Court  has  be- 
come bindinff 
by  the  lapse 
of  eight  days 
since  the  sig- 
nature there- 
of by  the 
Judgis,  the 
purdiaseris 
considered  to 
be  so  fiEurthe 
absolute  own- 
er, that  he  may 
sell  at  an  ad- 
vanced pricey 
for  his  own 
benefit 


DEWELL  v.  TUPFNELL(a). 

On  the  7th  of  November,  1854,  Wa/rde  was  certified  to  be 
the  purchaser,  at  14602.,  of  Lot  2,  of  certain  estates  which 
the  decree  in  the  cause  directed  to  be  soli  The  certificate 
was  approved  by  the  Vice-Chancellor,  on  the  8th  of  No- 
vember, 1854,  and  became  binding  on  the  17th  of  Novem- 
ber, 1854  (6). 

On  the  20th  of  November,  1854,  a  provisional  agreement 
was  entered  into  by  TTiUmscm,  as  agent  of  Warde,  with 
M'Whiniiie,  to  make  over  Warde's  contract  to  M'Whin- 
nie  at  an  advance  of  140{.  on  the  original  price,  which 
agreement,  with  a  slight  variation  in  the  terms,  was  after- 
wards adopted  by  Warde. 

On  the  10th  of  January,  1856,  Warde  took  out  a  sum- 
mons, in  the  usual  form,  for  leave  to  pay  in  his  purchase 
money  and  to  be  let  into  possession,  and  that  all  proper 
parties  might  be  ordered  to  join  in  and  execute  a  proper 
conveyance  and  assurance  of  the  purchased  premises  to 
Warde,  or  as  he  shotdd  direct  This  summons  was  sup- 
ported by  affidavits  of  M'Whirmie  and  Warde,  stating 
the  circumstances  in  detail  The  affidavit  of  Warde  negar 
tived  any  contract  or  understanding  whatever  between  the 
parties  before  the  20th  of  November,  and  stated  expressly 
that  there  was  not  any  firaud  or  collusion  whatever  between 
Wa/rde  and  M'Whvrvaie ;  and  that  there  had  not  been 
and  was  not  any  under-bargain  between  them,  unless  the 
circumstances  thereinbefore  stated  amounted  to  an  under- 
bargain. 


The  Chief  Clerk  declined  to  grant  the  order,  on 
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(a)  Ex  relatione  Mr.  Wickeiu. 
(6)  16  &  16  Vict,  a  80,  8. 34;  Slat  Order  of  16th  of  October,  1853. 
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ground  that  it  was  in  substance  an  application  to  substi- 
tute a  purchaser  without  the  usual  afl&davit  of  no  sub- 
contract 

The  application  was  heard  by  the  Ticc-Chancellor,  in 
Chambers,  on  the  14th  of  February,  1855,  when  Mr. 
Wickena,  on  behalf  of  WcMrde,  argued,  that,  afler  the  cer- 
tificate became  binding;  (which  was  assumed  to  be  equi- 
valent to  absolute  confirmation  under  the  old  practice),  the 
purchaser  was,  to  all  intents  and  purposes!,  owner  of  the 
estate^  and  entitled  to  deal  with  it  as  he  jdeased ;  that  the 
rule  was  assumed  to  be  so  in  Sugden's  Concise  View  of  the 
Law  of  Vendors  and  Purchasers,  pi  51,  and  2  Dan.  Ch.  Pr. 
2nd  ed.,  p.  1205,  and  in  all  the  other  text  books,  as 
well  as  by  Sir  John  Leach  in  Hodder  v.  Ruffm  (a) ;  that 
nothing  contrary  to  this  view  was  to  be  found  in  Righy  v. 
M^Nomianu  (6),  or  HoVroyd  v.  Wyatb  (c) ;  that,  in  Righy  v. 
M^Na/mjara^  the  reference  to  opening  biddings  (whicl\, 
after  confirmation  absolute,  cannot  be  opened  unless 
on  special  grounds :  Morice  v.  Bishop  of  Durham,  (cQ,) 
shewed  that  the  rule  there  laid  down  was  not  intended  to 
apply  to  a  case  like  that  in  question ;  and  that  the  fact  of 
an  affidavit  of  no  subcontract  being  always  required  in 
practice  on  an  application  to  substitute  a  purchaser  after 
confirmation  absolute,  must  be  referred  either  to  an  obsolete 
practice  of  substituting  a  purchaser  before  confirmation,  or 
to  the  necessity  of  proving  that  no  contract  or  under- 
standing subsisted  until  after  the  report  was  absolutely 
confirmed. 


1865. 


ArgmMnU, 


No  counsel  appeared  on  the  other  side. 


On  the  24th  of  February,  1855,  the  Vice-Chan cellor  (in 
Court)  after  refering  to  Hodder  v.  Ruffm  (a),  held  Warde 
entitled  to  the  order  asked  for  by  his  summona 


(a)  Tamlyn,  341. 
(5)  6  Ves.  516. 


(c)  2CoU.327. 
(flO  11  Ves.  67. 


Judgment, 
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THE  AFRICAN  STEAM  SHIP  COMPANY  v. 
SWANZY  AND  KENNEDY  (a). 

Mer^^mu  ±HE  Afriocm  Steam  Ship  Company's  ship,  the  For&^ 
w^Part^  ruTmer,  on  the  26th  of  October,  1854,  struck  upon  a  rock, 
— /KtbT^^     near  the  island  of  Madeira,  and  was  totally  lost 

Order. 

Formofofder  At  the  time  of  her  loss,  she  had  on  board  hen  crew, 

tioD  tmt^^  various  passengers  with  their  luggage,  and  a  cargo  of  ccm- 

jimotton^a  giderable  value,  belonging  to  different  persons;  and  of  the 

owner,  to  re-  passengers  on  board  three  were  lost    Eleven  of  the  crew 

for  damage       Were  also  lost,  and  the  cargo  and  the  luggage  were  lost 

eocaaioned  by 

loaa  of  the 

ahiDandcai^So,      The  Defendant^  8vxmzy  was  the  owner  of  part  of  the 

under  the  pro* 

▼iaioiia  of  the    cargo;  and  on  the  19th  of  January,  1855,  he  commenced  an 

ShippingVot>    cu^on,  in  the  Court  of  Common  Pleas,  against  the  Plaintifiis 

i8W,P*rt9.     for  Hie  recovery  of  the  value   of  such  portion  of  the 

cargo. 

The  Defendant  Kennedy  was  one  of  the  passengers  on 
board  the  FoTeram/aer  at  the  time  of  her  loss;  and  on  the 
16th  of  January,  1855,  he  also  commenced  an  action 
against  the  PlaintifiBs,  in  the  Court  of  Common  Pleas,  for  the 
recovery  of  the  value  of  his  baggage  and  other  property  on 
board  the  Forerwrmer,  which  were  lost  at  the  same 
tima 

The  Plaintiffi,  by  their  bill  in  this  suit,  admitted,  "  for  the 
purposes  of  this  suit^''  their  liability  in  respect  of  the  loss  of  the 
Forerv/n/ner,  to  the  extent  and  in  the  manner  mentioned  in 
the  Ninth  Part  of  the"Merchant  Shipping  Act,185V  that  is 
to  say,  they  admitted  that  they  were  answerable  in  damages 
to  the  extent  of  the  value  of  the  ship  and  fireight  due  pr  to 

(a)  See  HUL  v.  Audrn,  supra,  p.  263. 
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grow  due  in  respect  of  such  ship  during  the  said  voyage;        i865. 
and  they  further  admitted,  that  the  value  of  the  said  ship  th^""atwoan 
and  freight  was  insufficient  to  answer  all  the  claims  which    Stbam  Ship 
had  been  made,  or  might  be  made,  against  the  Plain- 
tiff in  respect  of  such  loss;  and  they  stated,  that  the  value 
of  the  ship  and  freight  exceeded  the  sum  of  151.  per  r^;is- 
tered  ton ;  and  that  the  bill  was  not  filed  in  concert  or  col- 
lusion with  the  Defendantcr  or  either  of  them,  or  with  any 
other  person  or  persons,  but  solely  to  obtain  for  the  Flain- 
tiffi  the  benefit  of  the  limitation  of  liability  prescribed  by 
the  said  Act 

The  bill  prayed  that  the  value  of  the  said  ship  and  fireight 
might  be  ascertained  m  such  manner  as  the  Court  should 
direct^  the  Plaintiflfe  undertaking  to  pay  the  amount  of  such 
value  into  Court;  and  in  the  meantime,  if  the  Court  should 
think  fit)  to  give  security  for  such  payment  as  the  Court 
should  direct;  and  that  all  proper  directions  might  be 
given  for  ascertaining  the  persons  who  had,  or  alleged  they 
had,  any  claim' against  the  Plaintifib  in  respect  of  the  loss 
of  the  said  ship;  and  that  proper  directions  might  be  given 
for  the  exclusion  of  any  claimant  who  should  not  come  in 
within  a  certain  time ;  and  that  the  value  of  the  said  ship 
and  freight  might  be  apportioned  by  this  Court  between  the 
persons  who  should  establish  their  daams,  and  in  proportion 
to  the  amount  thereof;  and  that  the  Defendants  might  be 
restrained  by  injunction  from  prosecuting  the  actions  com- 
menced by  them  respectively  against  the  Plaintifls,  and 
from  commencing  or  prosecuting  any  other  action  or  actions 
in  respect  of  the  loss  jof  the  said  ship. 

The  Plaintiffs  now  moved  for  an  injunction  accordingly. 


Mr.  RoU,  Q.  C,  and  Mr.  Ccmnis,  for  the  PlaintifEs. 

Mr.  W.  M.  James,  Q.  C,  and  Mr.  Cde,  for  the  Defend- 
ant Swanzy, 


ArgumenL 
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ThbAtrioav 

Stbam  Shif 

Co. 

SWAMZl^ 


Mr.  Oiffwrd  for  the  Defendant  Kennedy. 


Minute  of 
Order. 


Some  discussion  took  place  as  to  the  form  of  the  order, 
the  minute  of  which  was  ultimately  settled  as  follows : — 

OsDKB,  that  the  managing  direotor  of  the  Plamtifb,  theCompuiy, 
should  make  an  affidavit  as  to  the  value  of  the  ship  and  cargo,  hav- 
ing regard  to  the  Act  of  Parliament,  the  value  so  proved  to  be  paid 
into  Court  within  a  month.  The  injunction  to  be  granted.  Adver- 
tisements to  be  put  into  the  papers  to  discover  who  were  the  clahn- 
ants.  Inquiry  as  to  the  value  of  the  ship  and  freight  Inquiry  how 
such  value  ought  to  be  apportioned  among  the  Defendants  and  the 
several  other  persona  who  should  establish  claims.  Adjourn  further 
consideration.    Beserve  costs.    Liberty  to  apply. 


jr^  19^.  BKODRICK  V.  BROWN. 

March  Qth,     ^y 
Power  o/Ap-     CLARA  SUTGLIFFE  made  her  will,  dated  in  1851,  as 

^"SxeGu4edr 

^Ckequ^—  «  This  is  the  last  will  and  testament  of  me,  Clara  ofUr 

Letter— Ex- 
trifiBie  Evidence. 

A  bequest  of  peFsonal  property  to  three  trustees,  A.,  S.,  and  C,  '*  upon  trust  to  dispose  of  the 
same  in  whatever  way  A.  snail,  by  anv  deed  or  deeds,  instrument  or  instruments,  or  by  his 
will,  appoint ;  provided  that  no  such  deed,  instrument,  or  wUl,  shall  be  taken  to  be  an  execu- 
tion of  this  power,  unless  the  said  deed,  instrument,  or  will  be  executed  after  my  decease;" 
and  subject  thereto  ui>on  trust  for  A.  for  life : — Beldf  to  be  a  power  exerciseable  by  any  in- 
strument in  writing,  whether  a  deed  or  not,  if  such  instrument  sufficiently  referred  to  tiie 
power  or  to  the  ^perty  subject  to  it,  or  if  it  made  a  general  gift  and  the  appointor  bad 
no  property  of  his  own  to  which  it  could  refer. 

A  written  order,  directed  to  the  trustees  of  the  fund,  would  be  a  good  exercise  oftiui 
power. 

If  the  donee  of  the  power  was  also  the  sole  trustee  of  the  fund,  a  cheque  upon  a  banker 
where  the  fund  was  lying  would  be  a  good  appointment,  if  he  had  no  money  of  bis  own 
there. 

So,  also,  would  a  letter  from  him  referring  to  the  power  or  to  the  property,  and  aceom- 
panying  a  gift  of  money,  which  it  stated  to  be  in  pursuance  of  the  power  or  out  of  the  pro- 
perty. 

Various  examples  of  this  last  kind  of  appointment. 

In  the  case  of  a  series  of  appointments  of  this  kind,  one  letter  stated  only  that  the  per 
ment  which  it  accompanied  was  made  "  in  fulfilment  of  the  known  wishes"  of  the  donor  of 
the  power : — Held,  that  this  was  an  ambiguity  that  might  be  explained  by  reference  to  other 
documents  which  shewed  that  the  gift  was  intended  to  be  in  exercise  of  the  power. 
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d^e,  of  the  city  of  Bath,  spinster:  whereas  it  is  my  chief 
desire  and  intention  that  my  dear  and  only  brother,  WH- 
liam  Svicliffe,  should,  in  the  event  of  his  surviving  me» 
have  the  sole  and  entire  enjoyment  of  all  my  property  of 
every  description,  and  the  fullest  power  of  disposing  thereof 
after  his  death,  according  to  his  sole  will  and  pleasure;  but 
I  am  desiroiis  of  providing  for  the  contingencies  of  his  dying 
before  me,  or  too  soon  after  me  to  exercise  the  aforesaid 
power.    I  do  hereby  give;,  bequeath,  and  devise  all  my  pro- 
perty of  every  description  as  follows,  that  is  to  say :  whereas 
a  certain  debt  of  10,000i.  is  owing  to  me  from  my  brother, 
and  secured  by  a  mortgage  bearing  date  on  or  about  the 
28th  day  of  May,  in  the  year  of  our  Lord,  1830,  I  direct 
that  my  debts  and  funeral  expenses  shall  be  paid  out  of  the 
said  sum  of  10,0002.,  and  the  residue  of  the  said  sum,  toge- 
ther with  all  my  other  property  of  every  kind,  I  give  to  my 
brother  William  Sutdiffe  aforesaid,  John  KidstoUy  Doctor 
of  Medicine^  WHUam,  Robertson,  Doctor  of  Medicine,  and 
Robert  Hunter  Brown,  late  a  captain  in  the  Honourable 
East  India  Company's  service,  all  of  the  city  of  Bath,  and 
the  survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor,  upon  the  following  trusts:  that  is 
to  say,  in  trust  to  dispose  of  the  same,  and  all  interest  which 
may  have  arisen  therefrom,  in  whatever  way  my  brother 
aforesaid  shall  by  any  deed  or  deeds,  vnMrwment  or  in- 
Hrumenta,  with  or  without  power  of  revocation,  or  by  his 
last  win  in  writing,  direct,  limit,  or  appoint:  provided  al- 
ways that  no  such  deed,  instrument,  or  wiU  shall  be  taken 
to  be  an  execution  of  this  power,  unless  the  said  deed, 
instrument,  or  will  be  executed  after  my  decease:  and  sub- 
ject to  such  direction,  limitation,  and  appointment,  or  so  far 
as  the  same  shall  not  extend,  in  trust,  to  pay  the  interest 
of  my  property  annually  to  my  said  brother,  and  at  his 
death  to  divide  the  principal  simi  equally  amongst  all  his 
descendants  who  shall  be  living  at  his  death,  or  if  only  one, 
the  whole  to  be  given  to  such  descendant.     But  in  case  my 
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brother  shall  happen  to  depart  this  life  leaving  no  descend- 
ants, nor  having  after  my  decease  disposed  of  my  property 
as  aforesaid,''  then  the  testatrix  gave  various  legacies ;  and 
the  residue  of  her  property  she  directed  to  be  divided 
among  certain  charities ;  and  she  expressly  declared  that 
all  the  provisions  of  her  will  were  subject  to  the  unlimited 
control  of  her  said  brother;  and  she  appointed  her  said  trus- 
tees executors  of  her  will 

WUUa/m,  Sutdiffe  alone  proved  her  will,  and  acted  as  her 
sole  executor  during  his  life.  He  died  in  May,  1853;  and 
this  suit  having  been  instituted  to  administer  the  estate  of 
Cla/ra  Sutdiffe,  a  question  arose  in  Chambers,  which  was 
adjourned  to  be  argued  in  Courts  whether  certain  payments 
made  by  TTm.  Sutdiffe  after  her  death  were  made  out  of 
his  own  property,  or  in  exercise  of  his  power  over  the  pro- 
perty of  his  sister. 

The  appointments  to  which  the  judgment  refers  were  of 
60J.  to  Emily  Croaae  Prichard,  lOOZ.  to  Mrs.  Eidadale, 
SOOl  to  Mrs.  Sherry,  600Z.  to  Emily  Hurvt^  Brown,  SOOf. 
to  the  BdOi  Penitentiajy,  3002.  to  the  BaOi  Auxiliary  IriA 
Society,  and  certain  other  sums  to  other  societies  of  which 
WiUiam,  Sutdiffe  was  himself  treasurer.  All  these  gifts 
were  in  accordance  with  a  list  of  donations  made  out  by 
Cla/ra  in  her  lifetime,  and  written  partly  by  her,  and  partly 
in  the  handwriting  of  Wm,  Sutdiffe,  The  circumstances  of 
each  particular  gift  are  fully  stated  in  the  judgment 


ArgummL  Mr.  R6U,  Q.  C,  and  Mr.  Eddia  for  the  personal  repre- 
sentatives  of  Wttl  Sutdiffe, — The  will  of  Clara  gave  to 
her  brother  an  absolute  power  of  disposing  of  her  pro- 
perty, and  he  has  duly  exercised  that  power  in  &vour  of 
these  several  objects. 


Mr.  WiUcadc,  Q.  C,  and  Mr.  W.  R  EUia  for  the  residuary 
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legatees  in  Clara  Svidiffe*8  will — The  gifts  made  by  W. 
SvJtdiffe  were  out  of  bis  own  money  and  not  in  exercise  of 
any  power.  Tbe  power  must  be  exercised  by  some  "  exe- 
cuted""  instrument  or  by  wiE 

Mr.  Da/n/idf  Q.  C,  and  Mr.  T.  Stevens  for  the  charities 
to  whom  gifts  had  been  made. 

Mr.  TtoUy  Q.  C,  in  reply,  referred  to  Hughes  v.  Turner  (a). 

Judgment  reserved. 
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Yice-Chancellob  Sib  W.  Page  Wood: — 

The  questions  in  this  case  have  arisen  upon  a  matter  of 
account  in  Chambers,  in  which  it  has  become  necessary  to 
determine  the  principle  upon  which  the  account  should  be 
taken. 

Upon  the  question  of  the  intention  of  this  testator,  I  think 
there  can  be  no  difficulty.  The  point  for  consideration  is, 
whether  certain  payments  made  by  Willwmi  BuJUMffe  to 
individuals  and  to  particular  charities  are  to  be  regarded  as 
appointments  in  exercise  of  his  power  over  the  estate  of  his 
sister  Clamhy  or  as  gift»  out  of  his  own  property. 

(His  Honour  stated  shortly  the  effect  of  Clara's  will,  and 
continued:) 

Upon  the  construction  of  this  will  I  have  no  doubt  that 
this  was  a  power  as  distinguished  from  a  trust  With  re* 
spect  to  the  words  "  deed  or  instrument,'*  notwithstanding 
the  word  "executed"  in  the  power  created  by  this  will, 
considering  the  liberal  construction  which  the  Court  has 


Ma/rch  eiJu 
JudgmaU. 


VOL  L 


(a)  3  My.  &  K.  666. 
Z 
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given  to  instruments  creating  powers,  especially  in  those 
cases  where  the  words  '*  instrument  in  writing  sealed  and 
delivered  "  have  been  held  applicable  to  any  kind  of  instru- 
ment^ if  the  formality  of  affixing  a  seal  to  it  has  been  ob- 
served, although  the  terms  of  the  power  in  some  of  those 
cases  evidently  pointed  to  its  execution  by  deed,  I  cannot 
hesitate  in  coming  to  the  conclusion,  that  any  instroment 
in  writing,  whether  a  deed  or  not,  would  be  a  good  exercise 
of  this  power.  As  to  the  appointment  made,  the  Court 
always  endeavours  in  such  cases  to  cany  the  intention  into 
effect,  so  far  as  such  intention  can  be  gathered  from  the 
instrument  itself;  but  the  instrument  must  either  refer  to 
the  power  or  to  the  property  subject  to  the  power,  or  it 
must  affect  to  deal  with  some  property  in  general  terms, 
not  defining  it,  under  such  circumstances  that  it  cannot 
have  effect  except  upon  the  property  comprised  in  the 
power;  as,  for  instance^  where  a  testator  gives  all  his  real 
estate,  having  no  real  estate  of  his  own,  but  having  only 
a  power  over  real  estate.  The  impression  upon  the  mind 
of  the  donee  of  the  power  in  this  case  was,  that,  under 
the  particular  form  of  his  sister's  wiQ,  he  was  the  abso- 
lute owner  of  the  property,  and  therefore  there  is  a  little 
more  difficulty  in  saying  that  he  intended  to  exercise  ha 
power.  Still  the  question  is,  cannot  I  see  sufficient  indies^ 
tion  in  the  various  instruments  which  have  been  put  in 
evidence  in  this  suit,  to  shew  that  he  was  intending  to  dis- 
pose, not  of  his  own  property,  but  of  that  formerly  belonging 
to  his  sister,  and  over  which  he  had  a  power  of  appointment? 
There  would,  probably,  have  been  no  difficulty  at  all  if  the 
fund  had  been  vested  in  several  trustees,  as  intended  by  the 
testatrix ;  but  the  donee  of  the  power  alone  proved  his  sister's 
will,  and  had  the  control  over  her  whole  property;  and  he 
had  in  his  hands,  in  the  shape  of  a  debt  due  from  him  on 
mortgage,  1 0,0001.,  'part  of  the  property  of  his  deceased  sister. 
Had  her  property  been  in  the  hands  of  other  trustees,  or  had 
it  been  money  at  a  banker's  where  he  kept  no  private  ac- 
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county  then  no  doubt  an  order  upon  such  trustees,  asking        1855. 
them  to  pay  so  much  money,  without  saying  out  of  what 
fund,  or  a  cheque  Mpoa  the  bank,  would  have  been  a  suffi- 
cient exercise  of  his  pow^;  but  the  case  here  is  different 
from  either  of  those,  and  is  somewhat  singular. 

The  strongest  case  in  fevour  of  an  appointment^  and 
which  I  have  no  doubt  was  a  sufficient  exercise  of  the 
power,  is  the  letter  written  by  this  gentleman  to  Mrs.  S^- 
Una  Prichard,  the  mother  of  Emily  Crosse  PHehard, 
dated  the  22nd  of  July,  1848,  the  day  after  his  sister's 
fimeraL  This  letter,  in  which  he  inclosed  a  bank  bill  for 
fiOt,  was  in  these  terms:  "  My  dear  Mrs.  Pricha/rd, — Dear 
Clara  left  an  dd  will  (made  at  my  request),  in  which  she 
made  arrangements  for  the  disposal  of  her  property  in  case 
I  did  not  survive  her;  but  left  everything  at  my  disposal 
in  case  she  should  die  first''  It  is  dear  that  this  refers  to 
the  very  will  by  which  the  power  was  created,  and  it  gives 
a  tolerably  accurate  leg^  description  of  the  effect  of  that 
will,  except  that  the  writer  does  not  seem  aware  of  the 
difference  between  power  and  property,  but  thought  he 
had  an  absolute  right  to  his  sister's  effects,  and  not  a 
mere  powar  of  appointment  over  them.  The  letter  con- 
tinues, "There  are,  therefore,  under  the  will,  no  real  lega- 
cies now  in  force "  (by  which  he  meant  that  he  had  the 
power  of  disposing  of  the  whole  property,  and  disappoint- 
ing her  legatees);  ''but  some  years  ago  she  made  me  put 
down  a  list  of  things  which  she  wished  done  iq  the  nature 
of  l^ades  in  case  I  saw  no  reason  to  tlie  oontrary.  She 
uitimated  to  me  afterwards,  and  not  very  long  ago,  that 
if  she  died  without  altering  her  will,  I  was  to  consider  her 
previous  wishes  as  still  in  foroa"  There  can  be  no  pos- 
sible doubt  that  he  was  intending  to  carry  out  his  sister's 
wishes,  and  to  do  this  with  her  property  and  not  with  his 
own,  as  his  sister  had  given  him  power  to  deal  with  her 
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property  as  he  thought  fit  ''  The  amount  disposed  of  thus 
is  considerable  in  the  whole,  but  principally  to  charities." 
In  addition  to  this  letter,  there  has  been  produced  a  list, 
partly  in  his  sister  s  handwriting  and  party  in  his  own,  which 
is,  I  think,  sufficiently  referred  to  by  this  letter  to  put  it  in 
evidence.  The  letter  continues,  ''There  are,  however,  a 
few  to  individuals,  and  amongst  them  is  one  of  501.  to 
Emily.  Why  anjrthing,  and  yet  so  little  was  given,  I  have 
no  recollection;  but  probably  she  may  have  heard  her  ex- 
press a  wish  for  a  little  pocket  money.  I  am  not  clear  that 
this  little  present  is  not  rather  an  unfortunate  one,  but  my 
course  is  clear.  I  would  add,  however,  that  I  should  widi 
you  to  use  your  own  discretion  as  to  acquainting  her  with 
the  circumstance,  or  applying  it  to  her  use  without  her 
knowing  anything  of  it ;  it  would  at  any  rate  be  awkward  to 
shew  her  this  note,  so  I  inclose  a  short  one  for  her,  to  be 
delivered  if  you  trust  her  with  the  money,  but  not  otherwise 
Yours,  faithfuUy,— TfiMiom  SutcUffe." 


This  letter  was  sent  with  a  SOI  bank  bill  inclosed,  and 
aJso  with  another  note  which  cannot  now  be  found,  to  EmMy 
Croaae  Prichard  herself.  He  therefore  gave  501,  inclosed 
in  an  instrument  in  writing  tmder  his  own  hand,  pointing 
out  how  and  why  he  wished  to  dispose  of  it,  and  clearly 
pointing  to  that  fiind  over  which  he  had  a  power  under  his 
sister's  will,  and  referring  also  to  his  power,  and  thus  clearly 
making  an  appointment  of  60i.  out  of  Clara's  property. 

The  Courts  have  gone  very  far  in  cases  of  this  kind. 
For  instance,  a  recital  has  been  held  to  be  an  exercise  of  a 
power  (a).  And  in  one  case  (6),  a  statement  in  an  answer 
in  a  suit  in  Chancery,  to  the  effect  that  the  Defendant  had 
appointed  and  did  intend  to  appoint  in  due  form,  was  oon- 


(a)  WOson  v.  Piggott,  2  Ves.  jun.  351.    (b)  Carter  v.  Carter,  Bfos.  36& 
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sidered  to  have  the  same  effect  These  decisions  shew  the 
power  of  this  Court  to  dispense  with  all  forms,  in  cases 
where  there  is  a  distinct  expression  in  writing  of  the  donee's 
intention  to  exercise  his  power,  with  the  other  formalities 
if  any  required  by  the  power.  The  Court  presumes  every- 
thing in  favour  of  the  intention  to  exercise  the  power  if 
it  is  clearly  expressed.  No  one  can  doubt  in  this  case  that 
W,  Sutd/iffe'a  intention  was  to  appoint  a  sum  out  of  the 
fund  which  was  subject  to  his  power. 
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The  next  case  presents  more  difficulty,  from  the  circum- 
stance of  the  letter  written  by  WHMa/m  Svidiffe  having 
been  lost;  but  if  it  is  sufficiently  proved  that  there  was  such 
an  instrument  in  writing,  and  that  it  has  been  lost,  and  its 
contents  are  proved,  I  think  that  the  principle  of  the  for- 
mer case  must  govern  thia  The  letter  was  written  by 
WiUda/m  SutcUffe  to  Mr&  Ridsdale,  and  she  thus  mentions 
it  in  her  affidavit:  ''Shortly  after  the  decease  of  Clara 
Stddiffe,  I  received  from  the  said  WiUiam  Svidiffe  a 
letter  in  his  own  handwriting,  which  is  now  destroyed  or 
lost,  the  particular  contents  whereof  I  am  unable  to  set 
forth,  save  and  except  that  the  same  informed  me  that  the 
said  testatrix  had  left  me  by  her  will  a  legacy  of  1002.'" 
That  is  not  a  very  accurate  description,  but  the  Court  cannot 
have  any  reasonable  doubt,  looking  at  the  terms  of  the  let- 
ter to  which  I  have  before  referred,  that  the  lost  letter  was  a 
letter  in  which  WUUa/m  SvicUffe  acquainted  this  lady  that 
he  would  give  her  1002.  as  something  which  had  been  left 
to  her  by  his  sister,  and  to  come  therefore  out  of  her 
property,  by  an  exercise  of  the  power  over  it  which  she 
had  given  to  him,  because,  strictly  speaking,  nothing  had 
been  left  to  her  by  his  sister.  Another  letter  from  WiUia/m 
Svitdiffe  to  the  same  lady  has  been  preserved,  in  which  he 
says:  "  I  expect  now  to  be  able,  in  the  course  of  a  week  or 
ten  days»  to  make  the  payment  which  I  explained  in  my 
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last  WiQ  you  be  good  enough  to  inform  me  by  letter, 
addressed  as  above,  of  the  precise  way  in  which  you  wish 
the  amoimt  remitted  I  should  suggest  that  it  should  be 
sent  for  you  to  some  bank  near  Pembroke,  if  you  are  still 
there,  but  I  will  comply  with  your  instructions  on  this  head" 
Mrs.  Ridsddle  proceeds  to  say  in  her  affidavit^  iha4>  in  ac- 
cordance with  the  request  in  the  last-mentioned  letter,  she 
wrote  in  answer  and  requested  William  Svid^ffe  to  pay 
the  sum  of  100{.  through  Messrs.  Stuckey  &  Go's,  Bank, 
Bristol,  to  Messrs.  Biddidph  A  Go's,  credit  at  Penmbrolot, 
on  her  account;  and  that  the  said  inim  of  lOOt.  was  shcntly 
afterwards  paid  by  WilUam  StUdiffe  in  the  manner  so 
requested  by  her.  She  therefore  recrived  that  sum  in  ptir- 
suanoe  of  WilUam  Svidiffe's  first  letter,  saying  that  he 
gave  her  100{.  in  fulfilment  of  the  wishes  of  his  sister  dara. 
I  think  that  this  must  be  taken  to  be  a  payment  made  by 
him,  accompanied  by  a  writing  by  him,  declaring  that  he 
was  giving  it  entirely  out  of  the  property  of  Glwra ;  and  it 
cannot  be  taken  to  be  a  gift  out  of  any  other  property,  and 
must  therefore  have  been  given  in  exercise  of  his  power. 


Then  Mra  Sherry's  case  is  also  peculiar.  WUUa/n^  SnJtr 
cliffe  wrote  to  her  '*  I  wish  to  mention  thus  early,  that  it 
has  been  for  some  time  understood  between  Glara  and  me, 
that,  in  the  absence  of  any  actual  legacy  to  you,  I  should  pay 
you  600?.  in  her  name;  I  will  shortly  and  very  willingly 
carry  this  into  effect  Tou  will  be  glad  to  hear,  that^  under 
a  similar  arrangement^  Emily  Brovm  has  a  little  provision, 
and  that  there  are  similar  wishes  expressed  on  a  smaller 
scale  for  one  or  two  other  iBriends,  among  whom  Maria 
Greenwood  has  a  small  sum,  and  Miss  OUivanL" 


This  letter  may  be  used  as  an  instrument  in  writiiigi 
expressive  of  his  intention  with  regard  to  all  the  peisons 
mentioned  in  it    As  to  Mra  Sherry,  the  intention  expressed 
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in  it  is  to  pay  her  5002.  at  his  sister's  request  That  can- 
not reasonably  be  doubted  to  mean,  not  out  of  his  own 
funds,  but  out  of  his  sister  Ohira^a,  under  the  power  of  dis- 
posal given  him  by  his  sister's  will  It  has  been  suggested 
in  argument  that  he  might  intend  to  make  these  gifts  out 
of  the  inoome  of  her  estate  which  was  given  to  him  for  life; 
but  I  think  that  this  would  be  a  forced  construction,  as  he 
refers  in  each  case  to  his  sister's  wish,  and  she  had  given 
him  full  power  over  her  property.  He  did  not  make  an 
actual  payment  to  Mrs.  Sherry,  but  the  6002.  was  allowed 
to  remain  in  his  hands,  and  has,  since  his  death,  been  proved 
as  a  debt  against  his  estate.  I  think  that  his  entering  into 
an  engagement  to  pay  this  money  was  su£Scient  The 
question  of  intention  ia  the  sama  He  had  in  his  own 
hands  all  the  fimds  which  were  subject  to  the  power  of 
appointment  at  the  time  when  he  entered  into  this  engage- 
ment>  and  the  question  is,  out  of  what  fund  that  payment 
was  to  be  made.  It  seems  clear  that  it  was  to  be  out  of  the 
fund  bequeathed  by  his  sister's  wilL 

Then,  there  is  the  case  of  Emily  HwrUer  Br&um.  ^e 
is  mentioned  in  the  letter  to  Mrs.  Sherry.  He  there  says, 
"Tou  will  be  glad  to  hear  that  under  a  similar  anangement 
Ermly  Brown  has  a  little  provision/'  that  is  to  say,  similar 
to  those  made  for  the  other  persons  who  are  mentioned;  and 
then  he  made  several  payments  to  Miss  Brown.  There  is 
a  little  more  difficulty  about  her  case  than  tiie  others,  be- 
cause no  sum  is  mentioned,  and  in  order  to  attribute  the  sums 
which  he  gave  to  her  to  the  power,  I  must  have  evidence  in 
his  own  handwriting,  as  well  as  the  actual  gift  I  cannot 
regard  the  entries  made  by  him  in  his  private  books  which 
have  been  put  in  evidence,  referring  to  his  banker's  book 
I  think,  that,  in  order  to  constitute  a  valid  appointment,  the 
written  instrument  must  either  refer  to  the  fund  out  of 
which  the  property  was  given,  or  to  a  cheque  accompanying 
it    It  would  be  sufficient  if  the  cheque  and  the  instrument 
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were  both  sant  together.  Miss  Broton  is  now  dead  There 
is,  however,  a  letter  from  her  to  WiUia/m  SutcUffe  in  whidi 
she  says:  **  I  have  now  again  to  thank  yon  tor  your  kind 
promptitude,  as  papa  yesterday  put  me  in  possession  of 
1252.  which  you  cfo  kindly  sent  The  principal  of  this  I 
have,  with  his  consent  and  advice,  already  invested  .... 
Out  of  the  babnoe,  I  intend  to  get  a  pretty  little  table  for 
my  room,  on  which  to  set  my  flowers,  which  will  be  a 
memorial  constantly  before  my  eyes  of  your  dear  sister's 
bounty ....  I  hope  I  may  be  permitted  to  mention  to 
my  friends  dear  Cla/ra'a  kindness,  (without  calling  it  a 
legaqr).^'  I  think  that  this  letter  furnishes  sufficient  evi- 
dence that  there  had  been  a  letter  from  W.  Sutdiffe  expres- 
sive of  his  intention  to  make  a  gift  to  her  out  of  his  sister's 
property. 


Then  I  come  to  the  giffas  to  charitie&  The  case  most 
£9ivourable  to  the  validity  of  the  appointment  is  that  of  the 
gift  to  the  Both  Fenitentiaiy.  WiUiatmh  SutcUffe  wrote  to 
the  treasurer  of  that  institution  as  follows :  "  I  have  this  day 
paid  to  the  Fenitentiaiy  account,  at  the  West  of  England 
Bank,  the  sum  of  3002^  I  pay  this  sum  in  fulfilment  of  the 
known  wishes  of  my  late  sister,  and  it  is  to  be  entered  as 
on  the  other  sida  It  is  not  to  be  placed  to  the  account  of 
the  building  fund,  and  it  is  my  wish  (and  I  know  it  would 
have  been  .hers)  that  it  should  not  be  applied  directly  or 
indirectiy  to  ornamental  expenditure."  The  proposed  entiy 
written  on  the  other  side  was  as  follows:  "  Presented  by  the 
next  of  kin  of  the  late  Miss  StUcliffe,  in  compliance  with 
her  request,  3001." 


The  difficulty  on  this  part  of  the  case  is,  that  there  is  not 
the  same  distinct  reference  to  what  had  passed  between 
WUUa/m  SutcUffe  and  his  sister,  as  the  motive  of  the  gifl^ 
as  in  the  former  cases  which  I  have  noticed;  and  that  cir- 
cumstance raises  a  question  of  some  degree  of  nicety,  as  to 
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which  I  do  not  find  any  authority  going  so  far  as  I  think 
I  am  at  liberty  to  do  in  this  case.  In  general,  evi- 
dence of  the  intention  dehors  the  instrument  by  which  the 
appointment  is  made,  is  not  admissible  But  if  I  find 
a  series  of  appointments  of  sums  of  money  out  of  a  par- 
ticular fund,  it  is  to  be  considered  whether  I  am  not  en- 
titled, if  anything  ambiguous  occurs  on  the  &ce  of  any  one 
appointment^  to  look  to  the  other  instruments  dealing  with 
the  same  fund,  as  affording  evidence  of  what  was  intended 
by  particular  expressions  in  the  instrument  I  am  endea- 
vouring to  construe,  to  see  whether  the  donee  of  the  power 
may  not  have  used  his  own  vocabulary  in  the  peculiar 
expressions  he  has  employed  in  exercising  his  power  and  in 
disposing  of  the  property.  In  order  to  enable  me  to  do 
this,  I  must  find  something  in  the  instrument  requiring 
that  exposition.  There  must  be  something  more  than  a 
mere  reference  to  a  wish  expressed  by  the  donor  of  the 
power,  which  in  this  case  might  induce  him  just  as  much 
to  give  the  money  out  of  his  own  property  as  out  of  that  of 
his  sister.  I  have  hesitated  upon  this  expression  in  the 
last  letter  to  which  I  have  referred:  *'  I  pay  this  sum  in 
fidfihnent  of  the  known  wishes  of  my  late  sister,  and  it  is 
to  be  entered  as  on  the  other  side.''  I  think,  however, 
that  Ihave  a  right  to  call  in  aid  the  letter  of  Mrs.  Prichard 
and  the  document  which  is  there  referred  to,  being  a  list  of 
benefitctions,  including  one  of  3002.  to  this  society,  and  be- 
ing partly  in  the  handwriting  of  Cla/ra  and  partly  in  that 
of  WiUiomi  Sutdiffe.  If  I  do  so,  I  find  a  clear  explana- 
tion of  the  intention  in  making  this  gift;  and  upon  the 
whole,  I  do  not  think,  that,  by  so  doing,  I  am  exceeding  the 
proper  limits  allowed  by  the  law  of  evidence. 


Jikdgmmi^ 


The  next  case  is  of  a  different  kind  It  is  the  gift  of 
30W.  to  the  BaOi  Auxiliary  Society.  The  affidavit  of  the 
treasurer  of  that  society  states  as  follows:  ''  I  well  recollect 
WiUmm  Sutdiffe,  on  or  about  the  12th  of  October,  1844, 
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paying  to  me,  as  such  treasurer,  the  sum  of  3001.,  and  at 
the  same  time  furnishing  me  with  a  minute  of  the  words 
in  which  he  wished  the  gift  of  the  said  sum  of  3002.  to  be 
made;  and  that  a  minute  was  accordingly  made  in  tiie 
books  of  the  said  society/'  He  then  says,  that  he  has  no 
recollection  of  having  retained  that  memorandum  so  fur- 
nished by  SutcUffe;  but  he  believes  that  the  entry  in  the 
Society's  report  for  1845  is  a  correct  copy  of  it,  and  that 
entry  is  in  the  words:  '*  /SutcJijfe— presented  by  the  next  of 
kin  of  the  late  Miss,  in  compliance  with  her  request,  SOOr 
Having  had  a  minute  in  writing  to  that  eflGpctfiromTTiiiiam 
SutcUffe  at  the  moment  of  making  the  gift^  brings  this  case 
into  the  same  position  as  that  of  the  Bath  Penitentiaiy; 
and  I  therefore  think  this  is  also  an  appointment,  under 
the  power,  of  WHMam  SutcUffe  over  his  sister's  property. 


With  respect  to  the  societies  of  which  WUUam  Svidi/i 
was  himself  treasurer^  I  do  not  think  that  the  entries  in  the 
reports,  which  it  is  said  were  prepared  by  him,  will  alone 
constitute  appointments:  there  must  be  proof  that  these 
entries  were  written  by  him,  or  that  ihere  was  some  suffi- 
cient appointment  in  his  writing  accompanying  each  gift 
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GOODLAD  V.  BURNETT.  /V6. 23«i 

Julia  REDFEARN,  widow,  by  her  will,  dated  in  1850,  wia$-C<m' 
bequeathed,  inter  alia,  aa  follows: — "  I  give  my  New  Three-  ^S5?*?"r"7 
and-a-qoiarter  per  Cent  Annuities  unto   Cha/rles  James  Via,  c  26,$. 

*  •■•  24 WiU 

Lord    TeiffUTnorUk,    Richard   Redfearn    Goodlad,    and  tpeakafrom    • 
David  AndersoUy  in  trust,  to  pay  the  dividends  thereof  i?c'wJrwv/». 
to  my  cousin  Mrs.  Josias  Verelst,  widow,  during  her  life;  tmti<m**--Mi8' 

and  after  her  decease,  upon  trust,  to  transfer  the  said         

annuities  to  John  Joseph  Burnett,  for  his  own  use  and  tionofSenew 
benefit"  SHi"^?^'' 

W  lU.  4  &  1 
Vict  c.  26), 

The  testatrix  also  bequeathed  to  the  same  trustees  a  sum  *^*  ®J®^  ^^ 

^  Boall  be  con- 

of  15002.  and  certain  Danish  Bonds,  which  she  described  stmed  with 

thus — "  Ify  four  Danish  Bonds,  one  of  them  for  the  sum  the  personal 

of  4852.,  another  of  them  for  the  sum  of  1004?.,  another  of  JJ^^^^  ^ 

them  for  the  sum  of  13152.,  and  the  other  of  them  for  the  apeak  and  take 

sum  of  71 6Z.,  making  in  the  whole,  together  with  the  said  had  been  exe- 

sum  of  15002.,  the  sum  of  50202.,^'  upon  certain  trusta,  for  5L*toly  Wow 

paymCTit  of  the  income  and  dividends  to  the  defendant  Isor-  5?®  ^^^  ^^ 

the  testator, 

6e22a  Christina  Bv/mett  for  life ;  and  after  her  decease,  upon  "  unless  a  con- 
certain  trusts  for  her  husband  and  children;  and  on  failure  ti^auu  a^j- 
of  such  tnists,  then,  upon  trust  for  payment  of  the  income  ^»»^5i^! 
and  dividends  to  the  Defendant  John  Joseph  Burnett  tnited.— "ifi 

refer  to  a  par- 
ticular thing, 
e.  g.  a  ring  or  a  hone,  and  bequeath  it  as  'my  ring'  or  'my  horse,'  smiU,  the  ' contnury 
intention,'  to  which  the  24th  section  refers,  appears  by  the  wiU,  and  the  wiU  speaks  from 
the  date  of  its  execution;  but  when  a  bequest  is  of  that  which  is  generio, — of  that  which 
may  be  increased  or  diminished, — the  Act  requires  something  more  on  the  &ce  of  the  will, 
for  the  purpose  of  indicating  such  '  contrary  intention,'  than  the  mere  dreumstance  that 
the  subject  of  the  bequest  is  designated  by  the  pronoun  '  my.' " 

Testatrix,  in  1850,  bequeathed  thus: — "I  give  my  New  8^  per  cent.  Annuities," — ffdd, 
that  the  bequest  comprised  all  the  New  8}  per  Cents,  which  she  had  at  her  death. 

Testatrix  gave  to  trustees  1500^  and  certain  Danish  Bonds,  which  she  described  thus: — 
"  Hy  four  Danish  Bonds,  one  of  them  for  the  sum  of  4852.,  another  of  them  for  the  sum  of 
10042.,  another  of  them  for  the  sum  ef  13162.,  and  the  other  of  them  for  the  sum  of  716/., 
making  in  the  whole,  together  with  the  said  sum  of  15002.,  the  sum  of  50202."  She  had 
not  any  Danish  Bonds  for  the  specified  amounts,  but  she  had  a  mass  of  Danish  Bonds, 
which,  before  making  her  will,  she  had  received  in  exchange  for  other  Danish  Bonds  be- 
qnmthed  to  her  by  her  husband,  comprising  four  lots  purchased  by  him  at  four  several 
periods,  for  sums  oorreeponding  with  those  specified  in  the  bequest: — JIdd,  it  appearing 
that  none  of  such  bonds  had  been  sold  by  the  testatrix,  that  the  bequest  was  a  specific  be- 
quest of  so  much  of  her  Danish  bonds  as  was  received  by  her  in  exchange  for  the  bonds 
purchased  by  her  husband  with  the  specified  sums. 
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18^0.        during  his  life,  with  ultimate  trusts  in  favour  of  his  chil- 

GOODLAD       ^^^^ 

V 

BuMfWT.          r^^  following  facts  appeared  by  the  Chief  Qerk's  certifi- 
Suuemant.     cate: 

The  testatrix,  at  the  date  of  her  will,  was  possessed  of 
30102. — 3{.  58.  per  Cent  Annuities;  and  at  the  time  of  her 
death  she  was  possessed  of  17,01 0{. — 32.  5a  per  Cent  An- 
nuities. 

The  testatrix,  at  the  date  of  her  will  and  at  her  death, 
was  possessed  of  fortynseven  Danish  Bonds,  of  the  following 
amounts,  viz.  two  for  lOOOi.  each,  two  for  6001  each,  six 
for  2501,  each,  and  thirty^seven  for  1002.  each;  the  total 
amount  thereof  being  82001. 

The  testatrix  had  not,  either  at  the  date  of  her  will  or  at 
her  death,  any  Danish  Bonds  answering  the  descriptioii 
contained  in  the  bequest  to  the  trusteea 

Da/nish  Bonds  of  the  following  amounts  had  been  pur- 
chased by  the  testatrix's  husband  Francis  Redfeam  at 
the  following  time£(,  viz.  in  1828  and  1829,  bonds  to  the 
amount  of  26002.;  in  February,  1831,  others  to  the  amount 
of  8002.;  in  July,  1831,  others  to  the  amount  of  16002.;  in 
October,  1831,  others  to  the  amount  of  21002.;  and  in 
January,  1832,  others  to  the  amount  of  11002.;  the  total 
amount  of  the  bonds  so  purchased  being  82002.  Upon  the 
death  of  her  husband  the  whole  of  these  bonds  passed  to 
the  testatrix,  and  were  exchanged  by  her  before  making 
her  will  for  the  bonds  in  her  possession,  as  above  mentioned, 
at  the  time  of  her  death.  The  exchange  was  made  in  con- 
sequence of  new  bonds  being  issued,  upon  the  Da/nish  agent 
in  this  country  being  changed. 

The  sums  mentioned  in  the  will  as  the  amoimts  of  the 
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bonds  thereby  bequeathed  corresponded  with  the  amounts 
paid  by  Francis  Red/earn  for  the  four  last  purchases 
made  by  him,  omitting  the  shillings  and  pence. 

The  cause  now  came  on  for  further  consideration. 
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Mr.  JaToea,  Q.  G,  and  Mr.  WickeTia,  for  the  Plaintiff, 
claiming  as  a  residuary  legatee  under  the  wilL — ^The  be- 
quest of  the  testatrix's  Three-and-a-quarter  per  Cents,  is 
a  specific  bequest  of  the  30102.  Three-and-a-quarter  per 
Centa  of  which  the  testatrix  was  possessed  at  the  date  of 
her  will,  and  no  more.  The  14,000{.  like  Annuities  pur- 
chased subsequently,  not  by  the  testatrix  but  by  her 
bankers  on  her  behalf,  and  merely  as  a  temporary  invest- 
ment, are  untouched  by  that  bequest^  and  pass  to  the  Plain- 
tiff and  other  residuary  legatees. 

This  would  clearly  have  been  the  construction  under  the 
law  as  it  stood  before  the  recent  Wills  Act  (7  WilL  4  & 
1  Vict  c.  26),  of  a  bequest  like  the  present:  "My  New 
Three-and-€t-quarter  per  Cent  Annuities.*'  The  effect  of 
the  word  "my'*  preceding  the  words  "stock,  annuities,  or 
shares '*  being  to  render  a  legacy  specific,  as  is^clear  fix)m  the 
cases  cited  by  Mr.  Roper,  in  his  "  Treatise  on  L^acies ''  (a). 
In  Cochrwa  v.  Cochra/a  (6),  the  words  "  all  the  property  I 
possess  in  the  public  fands,'*  were  held  to  pass  all  the  pro- 
perty the  testator  possessed  in  the  fimds  at  the  date  of  his 
wfll,  exclusively  of  additional  property  of  that  description 
possessed  by  him  at  his  death.  And  in  Miller  v.  Little  (c), 
the  words  "  as  many  of  my  shares "  in  a  canal  company 
"  as  I  shall  leave  children,"  were  held  to  constitute  a  spe- 
cific bequest  of  the  shares,  in  all  eight  in  number,  which 
the  testator  had  at  the  date  of  his  will,  to  the  eleven  children 
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living  at  hig  death,  and  not  to  extend  to  shares  aoqaiied  by 
the  testator  after  the  date  of  his  will 

And  if  this  would  have  been  the  construction  under  the 
old  law,  the  same  construction  must  prevail  now.  The  re- 
cent Act  has  not  introduced  any  new  rule  of  construction, 
or  altered  any  of  the  old  rules  of  construction,  in  bequests 
of  personalty:  Cole  v.  Scott  (a).  [The  Vice-Chancellob. 
— In  Cole  V.  Scott  the  words  were,  "  all  the  estates  of  which 
I  am  now  seised  or  possessed;''  and  the  decision  turned 
on  the  word  "  now."]  The  word  "  now  '*  is  implied  in  the 
words  here  used:  "  my  New  Three-and-a-quarter  per  Cent 
Annuities,"  the  word  "my''  identifying  the  annuities  with 
something  which  at  the  date  of  her  will  the  testatrix  was 
contemplating.  [TheViCE-CHANCELjiOR,— The  words,  "all 
my  freehold  estates,"  would  pass  after-acquired  landa]  That 
was  decided,  it  is  true,  in  Doe  d.  York  v.  Walker  (b);  but  the 
decision  is  a  very  strong  one,  and  has  not  been  approved  of, 
and  was  expressly  overruled  in  Cole  v.  Scott — a  case  which 
shews  that  the  proviso  in  the  24th  section  of  the  Act^  to 
the  effect^  that,  even  under  the  new  law,  a  will  is  not  to 
speak  from  the  death  if  a  contrary  intention  appears  by  it^ 
affords  room  for  great  latitude  of  construction,  of  which  the 
Ck)urt  in  this  case,  if  in  any,  will  take  advantage. 

As  regards  the  bequest  of  the  Dcmieh  Bonds,  it  is  im- 
possible to  identify  any  one  of  the  Danish  bonds  of  which 
the  testatrix  died  possessed  with  any  of  those  described  in 
the  bequest 

Mr.  Stamford  Button  for  the  Defendants  in  the  same 
interest  with  the  Plaintiffl 

Mr.  JtoU,  Q.  C,  and  Mr.  Bv/rdon  for  the  Defendants 
Verelst,  laaheUa  Christina  Burnett,  and  John  Joseph 
Burnett. 


(a)  1  Mac.  &  G.  518. 


(6)  12M.  &  W.691. 
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The  bequest  of  the  Three^and-arquarter  per  Centa  com- 
prised all  the  Three-and-arquarter  per  Ceute.  which  the 
testatrix  possessed  at  her  death. 

The  argument  on  the  part  of  the  plaintiff  overlooks  the 
distinction  between  genua  and  epedee.  If  I  give  "  all  my  real 
estate,"  or  "all  my  personal  estate,"  or  if  I  give  "  my  real 
estate,"  or  "my  personal  estate,"  omitting  the  word  "all," 
no  one  will  deny  that  my  will  must  speak  firom  the  time  of 
my  death,  and  pass  all  the  real,  or  all  the  personal,  estate 
and  effects  of  which  I  may  die  seised  or  possessed  If  so, 
what  principle  is  there  for  a  contrary  decision  in  a  case 
where  the  bequest^  though  not  extending  to  the  whole  of 
my  real  or  personal  estate,  is  still  in  its  nature  generic, 
comprising  the  whole  of  my  property  of  a  particular  genus, 
as  here,  "  all  my  Three-and-a-quarter  per  Centa  ?"  Wher- 
ever the  bequest  is  generic — ^wherever  it  is  a  bequest  of 
that  which  in  its  nature  is  fluctuating,  capable  of  increase 
or  decrease,  the  will  speaks  firom  the  death:  Doe  d.  York 
V.  Walker,  an  authority  whoUy  unaffected  by  Cole  v.  Scott, 
where  the  dedsion  turned  on  the  word  "  now,"  and  which 
has  been  followed  by  Lord  Campbell,  C.  J.,  and  the  Court 
of  Queen's  Bench,  in  the  recent  case  of  O'Toole  v. 
Browne  (a). 
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But,  in  fact,  the  question  now  before  the  Court  was  de- 
termined in  Douglas  v.  Davt^laa  (b),  where  your  Honour 
held,  that^  under  the  new  statute,  a  gift  of  *'  all  my  stock  " 
would  pass  all  stock  to  which  I  may  be  entitled  at  the  time 
of  my  death.  [The  Vicb-Chancellob.— In  Douglas  v. 
Douglas  I  did  not  determine  this  question:  I  may  have 
exjnressed  an  opinion  upon  it]  The  grounds  for  that  opin- 
ion are  indisputable;  and  to  hold  that  the  omission,  in  this 
esse,  of  the  word  "all"  is  sufficient  to  distinguish  it  firom 


(a)  2Com.  L.Bep.  1701. 


(b)  Kay,  400,  405. 
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that  put  by  the  Court  in  Douglaa  v.  Douglas,  would  be  to 
introduce  a  distinction  too  fine  and  subtle  to  be  admissible. 

The  bequest  of  the  Danish  Bonds  was  a  bequest  of  so 
much  of  the  testatrix's  bonds  as  was  received  by  her  in  ex- 
change for  the  bonds  purchased  by  her  husband  with  the 
sums  of  money  she  has  specified  as  the  amounts  of  the 
bonds  mentioned  in  the  bequest  It  is  true  that  among 
the  bonds  of  which  she  died  possessed,  none  can  be  found 
for  any  of  the  amounts  which  she  has  specified;  but  it  ap- 
pears, by  the  Chief  Clerk's  certificate,  that  the  testatrix 
bad  left  her  by  her  husband  four  parcels  of  Da/niak  bonds 
for  a  total  amount  of  66002.,  which  were  purchased  at 
four  periods,  with  four  sums  of  money,  which  (omitting 
shillings  and  pence)  correspond  precisely  with  the  four 
simis  she  has  specified.  It  was  natural  that  the  testa- 
trix, who  was  not  a  person  of  business,  should  describe 
those  bonds,  not  by  the  amounts  for  which  they  were  issued 
by  the  Da/nish  Government,  but  by  the  prices  at  whidi 
they  were  purchased  by  her  husband.  [The  Vice-Cbuln- 
CELLOR. — ^Were  any  of  those  bonds  afterwards  sold  by  the 
testatrix  ?]  Not  one.  The  whole  of  the  bonds  purchased 
by  her  husband  were  exchanged  by  the  testatrix  for  the  new 
bonds  mentioned  in  the  certificate,  but  the  exchange  took 
place  before  the  date  of  her  will,  and  the  new  bonds  represent 
the  same  total  amoimt,  and  bear  interest  at  the  same  rate,  as 
the  old.  The  forty-seven  new  bonds  are  all  alike,  and  bear 
interest  at  the  same  rate ;  it  is  as  immaterial,  therefore,  vhich 
we  select  as  it  would  be  if  they  were  sovereigns  instead  of 
bonds.  The  cases  of  Lvadgrefii  v.  Lindgren  (a),  Door  v. 
Geary  (6),  MUmer  v.  Milner  (c),  JorcUjm  v.  Fortescue  (d), 
and  Ouaeley  v.  Avstruther  (e),  are  sufficient  authorities,  if 


(a)  9Beav.35a 
(6)  1  Ves.  sen.  256. 
(c)  1  Ves.  sen.  106. 


{d)  10  Beav. 
(e)  Id.  469. 
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authorities  were  wanted,  for  sustaining  such  a  bequest  as 
the  present^  notwithstanding  the  error  in  description. 

Mr.  James,  Q.  C,  in  reply. 


Vice-Chancellor  Sir  W.  Page  Wood:— 

The  more  I  have  considered  this  case,  the  more  decidedly  Judgnyent, 
I  have  oome  to  the  conclusion  that  I  am  under  the  neces- 
sity of  determining  it  in  the  way  which  I  consider  to  be 
according  to  the  case  of  Doe  d.  York  v.  WaUcer.  Un- 
questionably, this  seems  to  work  very  great  hardship  in 
this  particular  case  ;  but  I  do  not  know  how  to  distinguish 
the  present  case  firom  that  to  which  I  have  referred,  unless 
it  be  on  the  word  "  oB;" — ^the  only  word  introduced  there, 
which  is  not  found  in  this  wiU. 

The  testatrix  here  says,  "  my  New  Three-and-a-quarter  per 
Cent  Annuities,^'  not  using  any  words  defining  the  parti- 
cular amount, — ^not  defining  the  stock  in  any  way,  except 
that  which  the  Court»  before  the  Wills  Act,  held  to  point 
to  specific  stock,  which  was  at  the  time  of  making  the  will 
in  the  possession  of  the  testator  or  testatrix. 

Even  under  the  old  law,  it  was  not  until  after  much  con- 
sideration,— ^until  several  cases  had  been  decided,  by  which 
the  rule  came  to  be  conclusively  settled,  that  the  Court, 
looking  at  ihe  state  of  the  law  as  it  then  stood,  arrived  at 
the  opinion  that  a  bequest  of  "  my  stock  "  or  "  my  share," 
or  any  other  similar  property,  described  id  those  words,  in- 
dicated an  intention  to  pass  the  specific  property  only  which 
the  testator  might  have  belonging  to  him,  of  the  description 
in  question,  at  the  time  of  making  his  will. 

But  then  the  Wills  Act  was  passed,  and  that  Act  must 
have  some  sense  given  to  it  as  regards  personal  estate.     It 
VOL.  L  .  A  a  k.  j. 
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is  true,  that,  as  regards  general  personal  estate,  there 
was  no  doubt  before  the  passing  of  the  Wills  Act  that 
the  will  spoke  from  the  death,  in  most  cases,  but  not 
in  all ;  and  it  is  precisely  to  the  particular  class  of  cases, 
of  which  the  present  is  an  instance,  that  the  Wills  Act 
would  seem  to  have  application.  Before  the  Wills  Act, 
the  word  "my,"  was  not  so  conclusive  for  all  purposes 
as  to  refer  to  the  state  of  things  at  the  date  of  the  will 
The  words,  "  my  children,"  were  held  to  mean,  not  tilie 
children  of  the  testator  at  the  date  of  making  his  will,  but 
those  at  the  time  of  his  deatL  The  Courts  however,  at  last 
arrived  at  the  conclusion  to  which  I  have  already  adverted, 
that  when  a  testator  referred  to  particular  property,  and 
bequeathed  it  by  the  description  of  all  his  propai^y  in  any 
particular  state  of  investment^  he  meant  only  so  much  of 
the  property  in  that  state  of  investment  as  he  was  possessed 
of  at  the  date  of  his  wilL  But  now  that  the  Wills  Act  has 
expressly  enacted  (and  testators  must  be  taken  to  know  the 
Wills  Act),  that  a  will  shall  be  construed,  with  reference  to 
personal  estate,  to  speak  and  take  effect  as  if  it  had  be^ 
executed  immediately  before  the  testator's  death,  unless  a 
contrary  intention  appears  by  the  will,  it  requires,  in  a  case 
like  the  present,  some  more  specific  indication  of  such 
"  contrary  intention  "  than  the  mere  circumstance  that  the 
testatrix  has  described  the  stock  by  the  words  "my  Three- 
and-a-quarter  per  Centa," — ^words  which,  although  a  meaning 
could  be  given  to  them  by  reference  to  what  was  the  state 
of  things  at  the  date  of  the  will,  have  also  a  distinct  mean- 
ing in  reference  to  the  state  of  things  at  the  date  of  her 
death,  and  might  have  been  left  in  the  will  for  the  very 
purpose  of  passing  her  property  as  it  existed  at  the  latter 
date,  and  because  the  testatrix  knew,  that^  by  the  operation 
of  the  Wills  Act,  they  would  pass  that  property.  When  I 
refer  to  a  particular  thing,  such  as  a  ring  or  a  horse,  and 
bequeath  it  as  "my  ring"  or  "my  horse,"  it  seems  to  me 
there  might  be  considerable  difficulty  in  saying  that  the 
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"contraiy  intention  "  to  which  the  Act»  in  its  24th  section 
refers,  does  not  appear  on  the  face  of  the  will;  but  when  a 
bequest  is  of  that  which  is  generic— of  that  which  may  be 
increased  or  diminished,  then,  I  apprehend,  the  Wills  Act 
requires  something  more  on  the  fece  of  the  will  for  the  pur- 
pose of  indicating  such  "  contrary  intention  "  than  the  mere 
circumstance  that  the  subject  of  the  bequest  is  designated 
by  the  pronoun  "rny/' 
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I  may  disappoint  the  intention  of  the  testatrix  in  this 
case,  but  in  other  cases  the  reverse  might  happen.  It 
might  happen  that  a  person  had  left  his  will  in  a  state  like 
the  present  purposely,  and  because  he  believed,  that,  by  the 
operation  of  the  Wills  Act,  the  words  he  had  used  would 
carry  the  whole  property  he  might  have  at  his  death  of  the 
kind  bequeathed ;  and  such  a  person  would  be  equally  dis- 
appointed that  the  Wills  Act  was  not  carried  into  efiTect 
I  am  obliged,  therefore,  to  decide  that  this  bequest  passes 
the  whole  of  the  Three-and-arquarter  per  Cents.,  of  which  the 
testatrix  died  possessed. 


In  regard  to  the  Danish  Bonds,  the  case  appears  to  be 
this: — ^The  testatrix  gives  to  her  trustees  the  sum  of  1500?. ; 
"  and  also  my  four  Danish  Bonds,  one  of  them  for  the  sum 
of  485Z.,  another  of  them  for  the  mxm  of  1004{.,  another  of 
them  for  the  sum  of  131 51.,  and  the  other  of  them  for  the 
sum  of  7162.,  making  in  the  whole  (together  with  the  said 
sum  of  1500i.)  the  sum  of  50201."  She  is  clearly  pointing 
to  specific  things  in  the  nature  of  Danish  Bonds;  and, 
looking  merely  at  what  appears  upon  the  face  of  the  will,  I 
should  have  considerable  difficulty  in  holding  this  legacy  to 
be  demonstrative;  but  on  looking  to  the  state  of  facts  as 
they  appear  by  the  certificate,  I  find  that  four  several  lots 
of  Danish  Bonds  were  bought,  at  four  different  times,  for 
precisely  the  sums  of  money  specified  by  the  testatrix.  Her 
mistake  is  a  very  simple  ona     Instead  of  single  Danish 
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Bonds  being  purchased  for  the  four  sums  of  money  sped- 
fied,  four  lots  of  such  Bonds  were  bought  for  such  sums. 
If  she  had  said,  "my  four  severed  lots  of  Danish  BoTids— 
one  lot  for  live  swm  of  485?.,  anotiier  lot  for  the  swm  of 
1004Z.,^'  and  so  on,  the  whole  would  be  perfectly  clear  to 
be  a  misdescription  which  this  Court  would  construe  so  as 
to  effectuate  the  intention  of  the  testatrix.  Instead  of  this, 
she  designates  each  lot  of  Danish  Bonds  as  if  it  were  but 
one  Bond ;  but,  it  being  a  matter  of  perfect  indifference 
whether  the  Bonds  in  each  lot  are  given  nmnerically 
severed,  or  as  one  single  bond  for  the  whole  amount^  no 
one  can  hesitate  in  saying  there  is  a  specific  gift  of  the 
bonds  bought  in  those  four  lots  for  those  four  several  sums, 
at  the  foiir  different  periods  mentioned  in  the  certificate. 


That  made  me  ask  whether  the  testatrix  had  sold  any 
of  the  bonds  in  question;  because  a  considerable  difficulty 
would  have  arisen  if  certain  bonds  bought  at  particular 
periods,  and  forming  the  subject  of  a  specific  legacy,  had 
since  been  sold  by  the  testatrix;  but  it  appears  that  none 
have  so  been  sold,  and  that  there  are  in  existence,  at  this 
moment,  forty-seven  Danish  bonds,  among  which  bonds  re- 
presenting the  lots  to  which  the  testatrix  refers  must  be  in- 
cluded. Tou  cannot  escape  it  It  is  ^  if  she  had  said, ''  I 
bequeath  to  my  trustees  the  Three  per  Centa  that  I  bought 
for  so  much  last  week,  the  Three  per  Centa  that  I  bought  the 
week  before,  and  the  Three  per  Cents,  that  I  bought  in  another 
week  '*'  and  it  had  then  appeared  that  the  three  lots  of  Three 
per  Cents,  had  all  been  bought  at  different  prices;  that  the 
testatrix  had  sold  no  stock  in  the  interval  between  the  time  of 
making  her  will  and  her  death,  and  had  bought  a  great  quan- 
tity of  additional  Three  per  Cents,  after  her  will  was  executed, 
and  that  the  whole  stock  had  then  become  agglomerated  into 
one  mass.  Just  so,  I  think,  this  case  stands  in  reference  to 
the  mass  of  Danish  Bonds,  out  of  which  mass  you  are  quite 
sure  that  you  can  obtain  bonds  precisely  corresponding  in 
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amount  with  the  lots  that  were  bought  for  the  particular  1855. 
sums  specified  by  the  testatrix.  All  the  forty-seven  bonds 
appear  to  be  exactly  of  the  same  value,  there  is  no  differ- 
ence as  to  days  of  payment  or  the  like,  and  it  does  not 
appear  that  any  one  of  them  has  been  changed  since  the 
date  of  the  will  They  were  changed  before  that  date,  but 
not  subsequently.  The  testatrix,  therefore,  had  in  view  the 
lots  so  purchased,  and  she  must  be  taken,  on  the  facts  stated 
m  this  case,  to  mean  the  new  bonds  that  represent  those 
particular  purchasea  Her  meaning  cle^oly  is: — ''I  give 
the  bonds  that  represent  the  particular  purchases,  effected 
by  my  husband,  for  the  four  sums  I  have  specified/' 

The  case  of  Lvadgren  v.  Lvndgren  would  be  a  sufficient 
authority  to  shew,  that  the  circumstance  of  the  bonds 
having  been  changed  before  the.  date  of  the  will  for  other 
bonds  of  the  same  character,  the  same  value,  and  the  same 
security  in  every  way,  is  not  a  circumstance  which  ought  to 
affect  the  view  T  have  taken  of  this  bequest;  but  there  ia 
a  stronger  case,  of  which  I  do  not  remember  the  name, 
although  I  remember  the  facts,  in  which  the  testatrix  gave 
certain  Consols,  described  as  Consolidated  Bank  Annuities, 
then  changed  the  Consols  into  Long  Annuities  (or  vice 
verad),  and  then  copied  her  will  over  again  still  speaking  in 
it  of  Consolidated  Bank  Annuities;  and  the  Vice-Chan- 
cellor  of  Englavd  said: — "  I  read  the  gift  as  of  the  Annu- 
ities," (that  was  a  strong  case) ;  "  I  will  read  the  numbers  " 
(for  the  sums  were  different)  *'  as  a  misdescription ;  I  take  it 
that  the  testatrix  meant  to  pass  the  Annuities,  and  it  was 
only  these  Annuities  that  she  hai" 

I  must  take  this  bequest  in  the  same  way  to  be  clearly 
a  bequest  of  so  much  of  the  testatrix's  Danish  Bonds  as  was 
received  by  her  in  exchange  for  the  bonds  purchased  by 
her  husband  with  the  sums  of  money  which  she  has  specified 
as  the  respective  amounts  of  the  bonds  mentioned  in  the 
bequest.  I  think  justice  would  not  be  done,  unless  I  held 
that  this  is  the  constniction  to  be  put  upon  the  bequest. 
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Feb,  15^, 
\ethy  db  2()th. 


WOODHOUSE  V,  HERRICK. 

James  WOODHO  use  by  hk  wm,  dated  in  1806,  devised 
certain  lands  and  hereditaments,  after  the  decease  of  his  wife, 
cZm^^^  to  whom  he  devised  the  premises  for  her  life,  to  Frederick 
precedent  and  Secretcm  and  Mary  his  wife  for  their  joint  lives  and  the 
life  of  the  survivor,  "  he  the  said  Frederick  taking  and  add- 
ing the  name  of  Jamtea  Woodhovse  to  his  own  name;"  and 
after  their  several  deceases  the  testator  devised  the  same 
hereditaments  ''  unto  all  the  children  of  the  said  Frederidc 
'"unless  and  Mary  his  wife,  already  or  hereafter  to  be  bom  of  their 
bodies,  whether  male  or  female,  for  and  during  their  joint 
lives  and  the  life  of  the  survivor,  but  aU  the  sone  to  take 
the  name  and  arms  of  Jamies  Woodhotiae  in  addition  io 
their  own  TUime;"  and  from  and  after  their  several  deoeasee^ 
and  from  and  aft^er  the  determination  of  that  estate,  the 
testator  devised  the  same  premises  to  trustees  during  the 
term  of  the  natural  life  of  all  the  said  children  of  the  said 
Frederick  and  Mary  his  wife,  male  and  female,  in  trust  to 
preserve  the  contingent  uses  and  remainders  thereinafter 
lifeof^e  sitf-  limited  from  being  defeated  or  destroyed,  "  but  neverthdesB 
to  permit  and  suffer  all  the  said  children,  male  and  female, 
already  or  hereafter  to  be  bom,  to  receive  and  take  the 
rents,  issues,  and  profits  thereof  in  equal-  shares  for  and 


Btruction  — 
Name  and 


tubseqtient — 
"Already  or 
hereafier  to  be 
hom^*—"IS' 
itie" 

In  wUIb  of 
real  estate, 
**  issue, 
there  be  some 
thing  to  shew 
a  contrary 
intention, 
means  "  heirs 
of  the  body," 
and  includes 
all  descend- 
ants to  all 
time. 

Devise,  in 
1806,  of  lands 
to  F.  nnd  M. 
his  wife,  for 
their  joint 


YiYor;  remam- 
der  to  all  their 
children,  "  al- 
ready or  here- 
after to  be 
born,'*  for  their 
joint  lives 

and  the  life  of  the  surrivor,  "  but  all  the  sons  to  take  testator's  name  and  arms;"  remsip^^ 
to  trustees  to  presenre  contingent  remainders,  "  but  nevertheless,  upon  trust,  to  permit  ill 
the  said  children  to  receive  the  rents  during  their  natural  lives;"  "and  from  and  afUr  tbeir 
several  deceases,  unto  and  equally  between  all  their  issue,  male  and  female;**  and,  **i^ 
want  of  such  issue,"  a  devise  over  to  another  family : — Beld,  first,  that  the  name  and  trotf 
clause  was  not  a  condition  precedent;  secondly,  that  "already  or  hereafter  to  be  born, 
like  "bom  or  to  be  born,"  denoted  children  living  at  testator's  death;  thirdly,  that fucb 
children  took  as  tenants  in  conmion  in  tail,  with  cross  remainders  between  tiiem  in  t«l 
notwithstanding  the  limitation  to  the  issae  was  in  terms  to  them  as  tenants  in  common,  ma 
the  limitation  over  was  "in  defitult  of  «ttc&  issue,**  and  not  of  issue  absolutely. 

King  v.  BurcheU  (Amb.  879)  remarked  on,  and  Mor,Ugomery  v.  Montgomery  (8  J.  A  L.  47), 
explained :— In  the  latter,  Lord  8t,  Leonardt  did  not  disapprove  of  the  rejection  is  a  Aemm 
like  the  present  of  words  creating  a  tenancy  in  common,  but  of  the  cases  where,  although 
words  of  limitation  were  superadded  to  the  word  "  issue,'*  as  in  a  devise  to  one  for  life,  witb 
remainder  to  his  issue  and  their  hein,  it  has  still  been  held,  that  the  issue  took,  not  M 
purchasers,  but  by  descent  through  the  first  taker. 
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during  their  natural  lives/'  and  "from  and  after  their 
several  deceases/'  the  testator  devised  the  premises  ''  unto 
amd  equally  between  aU  their  iaeue,  male  and  female; 
amdfor  want  of  suchiseue''  he  devised  the  premises  unto 
and  equally  between  all  the  children  of  his  cousin  Edvxird 
Woodhouse,  and  the  children  of  his  cousin  Awa,  the  wife  of 
James  ITuymas,  and  their  heirs,  male  and  female,  with  the 
same  restrictions  as  thereinbefore  limited ;  and  for  want  of 
such  issue  the  premises  were  devised  over. 
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The  testator  died  in  1809. 

Frederick  and  Mary  had  fifteen  children,  all  of  whom 
were  living  at  the  date  of  the  will  Two  died  subsequently, 
but  in  the  lifetime  of  the  testator,  under  twenty-one,  and 
unmarried.  Frederick  died  before  1840,  having  taken 
the  name  of  Ja/mes  Woodhouae  pursuant  to  the  directions 
in  the  wilL     His  widow  died  subsequently  to  1840. 

In  1840,  one  of  the  children,  who  had  survived  the 
testator,  having  previously  died  an  infant  and  unmarried, 
indentures  of  lease  and  release,  afterwards  duly  enrolled  in 
Chancery,  were  executed  by  the  then  surviving  children  and 
their  mother,  for  disentailing  the  property  and  vesting  it  in 
the  plaintiffs,  two  of  the  surviving  sons  who  had  taken  the 
name  and  arms  as  required  by  the  will,  upon  trust  for 
sale. 

Two  other  sons,  parties  to  the  indentures  above  men- 
tioned, died  during  their  mothei^'s  life,  without  having  taken 
the  name  of  James  Woodhouse  or  the  arms  of  Woodhouse, 


The  Plaintiflfe,  in  execution  of  the  tnists  for  sale,  contracted 
to  sell  the  premises  to  the  defendants ;  but  doubts  being  en- 
tertained as  to  the  construction  of  the  will,  and  as  to  the 
plaintifib'  title,  a  special  case  was  stated  for  the  opinion  of 
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the  Court,  upon  the  following  questions: — ^Whetiier  the 
direction  in  the  will  contained  for  all  the  sons  of  Frederick 
and  Mary  his  wife  to  take  the  name  and  arms  of  Woodr 
house  was  a  condition  precedent  to  the  vesting  in  them  of 
the  estates  limited  to  them  by  the  will  in  the  hereditaments 
thereby  devised,  or  was  a  condition  subsequent  to  the  vest- 
ing of  such  estates,  and  whether,  under  the  devise  to  them 
in  the  will  of  the  said  hereditaments,  the  children  of 
Frederick  and  Ma/ry  his  wife,  or  any  and  which  of  them, 
took  as  tenants  in  common  in  tail  with  cross  remainders 
between  them  in  tail,  or  took  for  any  other  and  what 
estates. 


Argvment  Mr.  Jwmea,  Q.  C,  and  Mr.  W.  J.  Tayler  for  the  Plain- 
tiflfe. — ^The  children  of  Frederick  and  Mary,  surviving  the 
testator,  took  as  tenants  in  common  in  tail,  the  word  "  issue'' 
being  equivalent  to  "  heirs  of  the  body,"  so  as  to  include 
all  the  descendants  to  all  time;  and  the  circumstance  that 
the  issue  are  to  take  as  tenants  in  common  is  not  adverse 
to  this  construction:  Kavcmagh  v.  Morland(a),  Mont- 
gomery V.  Montgomery  (b),  Doe  d.  Cannon  v.  RucasUe  (c), 
and  Doe  d.  Gallvai  v.  GaUini  (d).  The  decision  in  Greenr 
wood  V.  Ro{hweU(e),  though  seemingly  exceptional,  de- 
pended upon  the  superadded  words  of  limitation  **and  th 
lieira  of  such  issue,"  and  not  upon  the  circumstance  of  the 
preceding  limitation  being  to  the  issue  as  tenants  in  com- 
mon. The  children,  therefore,  took  as  tenants  in  common 
in  tail,  with  cross  remainders  between  them  in  tail:  Doe  d. 
SoiUhouae  v.  Jenkine  (/),  Atherton  v.  Pye  (g).  Green  v. 
Stephens  (g). 


(a)  Kay,  16. 

(b)  3J.&L.  47, 

(c)  8  C.  B.  876. 

(d)6  B.  &  A.  621;    S.  T.,  on 
jvppeal,  3  Ad.  &  E.  341. 


(c)6ScottN.R670. 
(y)3Moo  &P.69. 
(ff)  4  Durn.  &  E.  713 
{k)  17  Ves.  76. 
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The  clause  requiring  the  children  to  assume  the  name 
and  arms  of  the  testator,  does  not  prescribe  any  period  for 
the  performance  of  that  requisition;  nor  is  there  any  ex- 
press devise  over  on  non-performanca  The  case  of  Egerton 
V.  BrowrUow  (a)  shews  that  the  Court  is  always  unwilling 
to  construe  such  clauses  as  conditions  precedent;  and 
the  effect  of  construing  the  present  as  a  condition  of  that 
nature,  would  be  to  make  the  remainder,  after  the  decease 
o{  Frederick  and  Mary,  contingent  upon  the  condition  be- 
ing fulfilled  at  the  time  when  the  particular  estate  was 
detennined.  This,  therefore,  if  a  condition  at  all,  and  not 
a  mere  injunction  intended  to  have  a  moral  force  only,  was 
a  condition  subsequent,  OuUiver  v.  AahJby  (6),  capable  of 
being  satisfied  by  a  change  of  name  within  any  reasonable 
time,  Daviea  v.  Lovmde8(c),  and  it  was  effectually 
barred  by  the  disentailing  deed 

The  vendors,  therefore,  £ave  made  a  good  title  to  the 
estate. 


1865. 

WOODHOUBB 

V, 

Hkbbiok. 
ArgwnenL 


Mr.  RoU,  Q.  C,  and  Mr.  Engleheart  for  the  Defendants. 
— ^The  expression  "  for  want  of  such  issue  "  in  the  gift  over, 
distinguishes  the  present  case  from  all  that  have  been 
cited  in  favour  of  the  construction  which  would  vest  an 
estate  tail  in  the  children  of  Frederick  .and  Mary,  and 
from  all  other  cases  which  at  first  sight  might  seem  favour- 
able to  that  construction,  except  that  of  Kirig  v.  Bur- 
chM(d); — a  case  distinguishable  from  the  present^  and 
which  has  since  been  disapproved  of,  and  overruled  (e).  It 
is  true  that  "  issue  "  is,  prim&  facie,  equivalent  to  "  heirs  of 
the  body;"  but  Kava/n/igh  v.  Morkmd,  and  all  the  other 
cases  cited  in  support  of  that  proposition,  recognise  that  it 
is  a  term  more  flexible  than  "heirs  of  the  body,"  and  that 


(a)  4  H.  L.  Cas.  1. 
(6)  4  Burr.  1930. 
(c)   2  Scott,  71. 


(oO  Amb.  379. 

(e)  3  J.  &  L.  68,  69. 
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V. 

Hebriok. 
Argument. 


1855.  slight  circumstaaces  are  sufficient  to  restrict  its  meaning  to 
WooDHouBB  childreD,  or  to  a  particular  class  of  issue.  Here  the  dr- 
cumstanoe  that  the  issue  are  to  take  as  tenants  in  common, 
if  not  of  itself  sufficient  to  restrict  the  meaning  of  the  word 
"  issue  "  to  children,  as  in  Slater  v.  Dcmgerfisld  (a),  or  to  a 
limited  class,  is  at  least  sufficient  to  throw  upon  the  Plain- 
tifiEs  the  onus  of  shewing  that  the  term  is  not  so  re- 
stricted This  they  cannot  shew ;  for  the  genera]  intention 
in  &your  of  all  issue  to  all  time  is,  in  a  case  like  the  pre- 
sent, an  intention  to  be  gathered  from  the  terms  of  the 
limitation  over:  Doe  v.  Cooper (b).  And  here  the  limita- 
tion over  is,  not  "for  want  of  issue"  indefinitely,  but  "for 
want  of  8uch  issue :'" — ^that  is,  for  want  of  such  issue  as  have 
been  previously  mentioned.  It  is  arguing  in  a  circle  to 
say  that  the  preceding  limitation  to  ''issue '"  is  capable  of 
being  enlarged  or  explained  by  the  subsequent  limitation 
over  ''for  want  of  sttcA  issue;"  and  if  an  estate  tail  cannot 
be  found  in  the  preceding  limitation  to  the  issue  as  tenants 
in  common,  which,  in  the  absence  of  a  limitation  over  "in 
default  of  issue  "  indefinitely,  it  cannot,  such  estate  tail  will 
be  sought  for  in  vain  in  the  limitation  over  in  default  of 
"such  issue:"  Hay  v.  Lord  Coventry (c),  Doe  d.  GomheT- 
bach  V.  Perryn  (d),  King  v.  Marquis  of  Stafford  («). 

But  even  if  the  Court  should  be  of  opinion  that  the 
children  of  Frederick  and  Mary  did  take  estates  tail,  the 
words  being  "children  already  or  hereafter  to  be  born," 
the  class  to  take  were  the  fifteen  living  at  the  date  of  the 
will,  not  the  thirteen  who  survived  the  testator:  BurckiU 
V.  Durdcmt  (/),  Crossly  v.  Clare  (g).  [The  Vice-Chan- 
CELLOB. — ^There  the  words  were  "now  living."    Here  the 


(a)  15  M.  &  W.  263. 
(6)  1  East,  229. 

(c)  3  T.  R  83,  86. 

(d)  3  Durn.  &  K  484. 
{€)  7  East,  521. 

(/•)  2  Vent.  311,  313  ; 


and  sec 


1  Eq.  Caa  Abr.  214,  pi.  11,  and 
note  ;  also  T.  Raym.  330. 

(g)  Amb.397;  ^Sl  C,  under  the 
title  CrosUif  v.  C/««,  3  Swawst. 
320,  n. 
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testator  does  not  say  "  now  living,"  but  "  already  bom."  Are 
the  words  he  has  used  stronger  than  "  procreatis  vel  procre- 
andis,"  "  bom  or  to  be  bom  ?"]  That  they  are,  is  clear  from 
the  cases  collected  by  Mr.  Jwrm/om  in  his  "  Treatise  on 
Wills"  (a),  and  from  G6U  v.  &coU  (6),  which  last  case  shews 
that,  even  under  the  new  law,  words  descriptive  of  time,  as 
"now,"  "already,"  and  the  like,  refer  to  the  time  of  the 
execution  of  the  will,  and  not  to  that  of  the  death  of 
the  testator.  The  shares,  therefore,  which  the  testator 
attempted  to  bequeath  to  the  two  children,  who  died  be- 
tween the  execution  of  his  will  and  his  death,  either  lapsed 
altogether,  or,  if  such  shares  survived  to  their  brothers  and 
sisters  for  life,  they  lapsed  as  to  the  remainders  in  tail;  and, 
not  having  passed  by  the  residuary  devise,  descended  to 
the  testator's  heir  at  law  (c). 

In  regard  to  the  name  and  arms  clause,  the  estate  for 
life  in  the  testator's  widow  would  afford  sufficient  time  for 
the  parties  to  obtain  the  requisite  letters  patent;  and  there 
is,  therefore,  no  presumption  against  construing  that  clause 
as  a  condition  precedent  [The  Vicb-Chancellor.— But 
the  remainders  vest  immediately  on  the  death  of  the  tes- 
tator, notwithstanding  the  life  estate  in  the  widow.]  The 
question  is,  not  when  the  estate  vests,  but  "when  its  usu- 
fructuary enjoyment  commences"  (d).  Here  the  form  of 
the  gift  is  in  fSEk,vour  of  the  construction  that  this  is  a  con- 
dition precedent;  and  that  presumption  is  reduced  to  cer- 
tainty by  the  terms  of  the  trust  to  preserve  contingent 
remainders,  the  effect  of  which,  if  the  condition  were  con- 
straed  as  a  condition  subsequent,  would  be  in  case  of  for- 
feittire  to  restore  the  party  forfeiting  to  the  enjoyment  of 
the  estate, — an  intention  which  the  Court  will  not  impute 
to  a  testator. 
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(a)  1  Jarm.  on  Wills,  277, 278. 
(6)  lMac.&G.6l8. 


(c)  See  1  Jarm.  on  Wills,  586. 
\d)  1  Jarm.  on  Wills,  804. 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

In  reference  to  the  name  and  arms  clause  I  need  not 
hear  a  reply,  nor  on  the  words  ''  already  or  hereafter  to  be 
bom.''  The  name  and  arms  clause  cannot  be  considered  a 
condition  precedent  The  question  might  be  open,  pos- 
sibly, to  more  doubt  on  the  first  clause: — ^"he,  the  said 
Frederick,  taking  and  adding  the  name  of  James  Wood- 
house  to  his  own  nama''  But  from  the  very  circum- 
stance of  the  testator  having  used  different  words  in  the 
limitation  to  the  children  of  Frederick,  I  am  obliged  to 
conclude  that  he  intended  something  different  Therefore, 
if  a  condition  at  all,  it  is  a  condition  subsequent,  and  was 
barred  by  the  disentailing  deed. 

As  to  the  words  ".already  or  hereafter  to  be  bom,"  it  is 
impossible  to  distinguish  them  from  the  words  "  bom  or  to 
be  bom,"  which  the  defendant's  counsel  admit  (and  the 
case  has  been  extremely  well  argued)  that  the  Court  has 
always  reduced  to  silence,  or  treated  as  surplusage. 

Upon  the  words  *'  in  default  of  such  issue"  I  must  hear  a 
reply,  as  I  am  not  sure  that  there  is  any  case  to  be  found 
in  point  I  never  like  to  determine  upon  the  effect  of  this 
word  "  issue"  without  consideration. 

Mr.  James,  Q.  C,  in  reply. — ^The  estate  tail  is  found  in 
the  limitation  to  the  issue,  and  the  tenancy  in  common  is 
no  obstacle  to  that  construction.  It  is  a  gift  to  the  chil- 
dren for  life  in  joint  tenancy,  followed  by  a  gift  to  their 
issue  for  all  time.  The  effect  of  the  words  ''unto  and 
equally  between"  annexed  to  the  latter  gift:,  is  simply  to 
make  several  inheritances  in  tail,  as  between  the  different 
classes  of  issue. 


Judgment  reserved. 
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Vicb-Chancellor  Sir  W.  Page  Wood:— 

The  questions  in  this  case  have  arisen  between  vendors 
and  a  purchaser  as  to  the  effect  of  the  will  of  the  testator 
James  Woodhouae,  under  whom  the  vendors  derive  their 
title.  Three  objections,  upon  two  of  which  I  did  not 
require  a  reply,  have  been  raised  to  the  title  of  the  ven- 
dors, depending  on  the  construction  of  the  limitations 
to  Frederick  Secretan,  and  his  issue.  [His  Honoiir  read 
the  limitations  in  the  will,  and  continued :] 

One  of  the  objections,  upon  which  I  did  not  require  a 
reply,  related  to  the  name  and  arms  clause,  which,  it  was 
said,  was  a  condition  precedent^  and  therefore,  as  it  was  not 
complied  with,  the  estate  never  vested  in  the  children  of 
Frederick  and  Mary,  from  whom  the  vendors  derive  their 
title.  I  think  it,  however,  impossible  to  construe  the  clause 
as  a  precedent  condition.  The  effect  of  such  a  construction 
would  be  to  make  the  remainders,  after  the  decease  of 
Fredei'ick  and  Mary,  contingent  upon  the  condition  being 
fulfilled  at  the  time  when  the  particular  estate  was  deter- 
mined; notwithstanding,  it  is  a  condition  of  such  a  charac- 
ter as  could  not  reasonably  be  expected  to  be  performed, 
though  it  possibly  might  be  performed,  during  the  lives  of 
Frederick  and  Ma/ry.  There  is  nothing  in  the  will  to  lead 
me  to  such  a  construction,  unless  it  be  the  limitation  to 
trustees  to  preserve  contingent  remainders,  and  the  direc- 
tion to  such  trustees,  in  case  of  forfeiture,  to  permit  the 
parties  who,  but  for  such  forfeiture,  would  be  entitled  for 
the  time  being  to  receive  the  rents ;  upon  which  it  was 
argued,  that,  if  the  condition  be  subsequent,  it  is  possible  it 
might  be  defeated  by  the  party  entitled  refusing  to  take 
the  name  and  arms,  and  having,  notwithstanding  his  for- 
feiture, the  benefit  of  the  property  by  means  of  the  trust 
to  preserve  contingent  remaindera  That  may  be  one  of  the 
consequences  of  construing  this  to  be  a  condition  subse- 
quent :  but  what  I  have  to  consider  is,  whether  there  is 
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1805.  anything  in  the  will  which  makes  the  condition  a  condition 
WooDHoug*  precedent,  for  it  is  not  to  be  so  construed  unless  it  was 
clearly  so  intended.  Some  cases  were  cited,  which  shew 
that  the  Court  is  not  disposed  to  construe  a  condition  as  a 
condition  precedent  unless  absolutely  compelled  to  do  so: 
and  I  find  nothing  in  this  will  to  compel  me  so  to  construe 
the  present  condition.  The  words  of  the  gift  would  ratha: 
imply  that  the  condition  is  to  be  fulfilled  after  the  property 
is  taken,  and  they  do  not  by  any  means  go  to  the  extent 
of  imposing  on  the  parties  anything  like  a  condition  pre- 
cedent 


The  other  objection,  upon  which  I  did  not  hear  a  reply 
was,  that,  there  being  at  the  date  of  the  will  fift;een  children 
oi  Frederick  and  Mary,  two  of  whom  afterwards  died  in  the 
lifetime  of  the  testator,  the  words  "  already  bom,"  indicate  an 
intention  on  the  part  of  the  testator  to  devise  the  property 
in  question  to  all  those  children  who  were  in  existence 
at  the  date  of  the  will ;  consequently,  the  two  who  died 
between  the  date  of  the  will  and  the  testator's  death  were 
entitled  to  shares,  which  shares  lapsed,  and  therefore  the 
children  who  were  living  at  the  testator's  death  were  not 
the  class  to  taka  But  I  think  that  no  greater  force 
can  be  given  to  the  words  "already  or  hereafter  to  be 
bom,"  than  to  the  words  "  bom  or  hereafter  to  be  bom," 
(without  the  word  "  already  "),  or  to  other  like  expressions, 
which  firom  the  time  of  Lord  Coke  to  this  day  have  been 
held  to  mean  children  living  at  the  testator's  death,  to  the 
exclusion  of  such  as  niay  have  previously  died.  To  produce 
the  effect  contended  for,  words  more  distinct,  such  as  "  now 
living,"  or  the  like,  would  be  necessary.  The  tme  con- 
straction  of  these  words  is  simply  "  bom  or  hereafter  to  be 
bom,"  which  includes  only  children  living  at  the  death  of 
the  testator. 


Then  comes  the  main  question  concerning  the  issue  of 
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the  children  of  Frederick  and  Mary ;  and  the  whole  di£B-         1855. 

culty  on  this  point  would  be  avoided  if  I  could  clearly  con-    woodhoube 

strue  the  last  clause, — I  mean  the  limitation  ''from  and 

after  the  several  deceases'"  of  the  children,  ''unto  and 

equally  between  all  their  issue  male  and  female,"' — reddendo 

singula  singulis,  so  as  to  create  a  tenancy  in  common  as 

between  the  issue  of  each  child,  and  not  as  between  all  the 

issue  of  all  the  children.    The  gift  would  then  be  to  each 

child  for  life  with  remainder  to  his  issue,  and  for  want  of 

such  issue,  over ;  which  would  clearly  be  an  estate  tail  in  the 

first  taker.     But  here  the  difficulty  is,  that  the  children  take 

as  joint  tenants  "  for  their  joint  lives  and  the  life  of  the 

survivor ; "  and  then  "  after  their  several  deceases,"  there  is 

this  gift,  **  unto  and  equally  between  all  their  issue  male  and 

female," — ^which  would  be  all  the  issue  of  all  the  children ; 

and  to  construe  the  gift  as  a  gift>  after  the  decease  of  each 

child,  of  his  share  to  his  issue,  would  be  in  derogation  of 

the  estate  in  joint  tenancy  previously  given  to  the  several 

children.     It  is  first  given  to  the  children  in  joint  tenancy, 

with  benefit  of  survivorship,  and  then,  after  their  several 

deaths,  to  all  their  issue  male  and  female ;  and  I  think  it 

would  be  too  dangerous  to  hold  that  to  be  a  gift  to  their 

several  issue,  regarding  each  child  as  a  stirps  to  whom  a 

life  estate  in  the  property  was  given,  so  as  to  make  it  a  gift 

to  each  child  for  life,  and  after  his  decease  to  all  his  issue 

male  and  female  as  tenants  in  common,  and  for  want  of 

such  issue  over. 


There  is  no  case  exactly  in  point  on  the  effect  of  such  a 
limitation  as  the  present;  but  I  think  the  authorities  war- 
rant me  in  holding  this  to  be  an  estate  tail  in  the  first 
takers,  viz.  the  children  of  Frederick  and  Mary. 

I  believe  that  I  did  not  overstate  the  law  in  Kavanagh 
V.  Morkmd  (a),  when  I  said,  that,  in  wills  of  real  estate, 


(a)  Kay,  24. 
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1856.  ^  -the  word  "  issue,"  unless  there  is  something  to  shew  a  con- 
trary intention,  must  be  taken  to  mean  the  same  as  "  heiis  of 
the  body/'— that  is,  the  whole  of  the  descendants  that  shall 
issue, — ^that  shall  proceed  firom  a  particular  person — ^to  the 
remotest  time.  I  stated  that  without  reference  to  Manir 
gomery  v.  Montgomery  (a),  but  upon  the  authority  of 
other  cases  which  were  then  cited  to  me;  I  find  that 
Lord  8t.  Leonards,  in  Montgomery  v.  Montgomery,  took 
entirely  the  same  view  of  the  meaning  of  the  word  "issue  " 
in  a  will  He  says  (6), — "  It  remains  to  consider  the  con- 
struction of  wills  where  the  words  are  '  issue  of  the  body/ 
instead  of  '  heirs  of  the  body.'  In  King  v  MeUimg  (c), 
Hale  held  that  the  word  '  issue '  is  nomen  coUectiynm, 
and  takes  in  the  whole  generation  ex  vi  termini,  which 
he  proved  from  the  statute  De  Doma  '  Issue,'  WUmoi 
C.  J.,  said,  in  Dodeon  v  Orew  (d),  *  in  its  natural,  ordinaiy 
signification,  means  all ;  it  may  be  restrained.'  '  It  is,'  he 
said,  in  2  Wills.  323,  'a  plural  word,  and  takes  in  all  Uie 
son&' "  (Of  course  the  words  used  in  this  will,  "  issue  male 
and  female/'  would  include  both  sons  and  daughters);  "and 
Gould,  J.,  observed,  that  the  term  'issue'  comprehends 
the  whole  generation,  as  well  as  the  word  '  heirs.'  And 
Willes,  C.  J.  («),  observed,  upon  another  occasion,  that  the 
word  '  issue '  is  nomen  collectivum,  and  takes  in  the  whole 
generation  ex  vi  termini ;  and  in  common  parlance  it  is 
taken  to  mean  heirs  of  the  body,  which  is  the  best  role  to 
judge  of  the  construction  of  the  words  of  the  wiU."  After 
citing  which  authorities  Lord  St  Leonards  concludes, 
that  the  first  meaning  of  the  word  "issue,"  unless  there 
is  something  to  restrain  it,  is  the  same  as  "  heirs  of  the 
body,"  though  the  word  "  issue  "  is  more  flexible  than 
those  words,  and  may  more  easily  be  restricted  in  its  sig- 
nification. 

(a)  3  J.  &  L.  47.  (cO  WUmot's  Notes,  276. 

(6)  3  J.  &  L.  55,  56.  («)  Willes,  353. 

(c)  1  Vent.  225. 
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l!lien  is  there  anything  in  this  'will  adverse  to  that  con- 
struction? Of  course,  one  obvious  objection  is  the  difficulty 
occasioned  by  the  limitation  being  "  unto  and  equally  be- 
tween" the  issue,  giving  them  the  property  as  tenants  in  com- 
moa  That  difficulty,  however,  has  long  since  been  overcome, 
when  words  are  superadded  such  as  "in  defiault  of  issue," 
or  the  like,  implying  a  general  failure  of  issua  In  such  a 
case,  although  the  circumstance  of  the  gift  being  to  the 
parties  as  tenants  in  common  is  quite  inconsistent  with  the 
creation  of  a  descendible  estate,  yet,  the  general  intention 
being  to  give  the  estate  to  the  issue,  and  there  being  a  gift 
over  in  default  of  issue,  the  general  intention  of  a  will  so 
framed  is  most  clearly  that  the  estate  shall  not  go  over 
from  the  first  takers  until  there  is  a  total  failure  of  issue ; 
and  therefore,  notwithstanding  the  difficulty  occasioned  by 
the  words  creating  a  tenancy  in  common,  the  gift  is  con- 
strued an  estate  tail  That  was  decided  in  Doe  d.  Bland- 
ford  V.  Applin(a),  and  it  has  been  followed  in  a  variety  of 
cases  in  which  the  word  "  issue"  has  been  used.  Further 
than  that,  where  the  words  were  "  heirs  of  the  body,"  the 
same  doctrine  has  been  held;  and  whether  the  limitation 
be  to  one  for  life,  with  remainder  to  the  heirs  of  his  body, 
and  then  in  defsEiult  of  such  issue  over,  as  in  Jeaaon  v. 
Wright (b),  or,  as  in  the  case  of  Doe  d.  Atkinson  v. 
Feather€tone{c),  to  -4.  for  life,  with  remainder  to  the  heirs 
of  his  body  as  tenants  in  common,  even  without  any  gift 
over,  the  words  creating  a  tenancy  in  common  are  rejected, 
and  the  meaning  attributed  to  the  words  "heirs  of  the 
body "  being  such  as  would  include  the  whole  issue,  it  is 
construed  as  vesting  an  estate  tail  in  the  first  taker. 

It  is  true,  that,  the  word  "  issue"  being  more  flexible  than 
the  words  "heirs  of  the  body,"  a  question  would  arise, 
whether,  in  a  limitation  equally  between  the  issue,  as  tenants 
in  common,  and  where  there  is  no  gift  over  in  default  of 


(a)  4  T.  R.  82. 

(6)2Bligb,l. 

(c)  1  B.  &  Ad.  944. 
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issue  generally,  the  words  creating  a  tenancy  in  common  cao 
be  rejected, — ^as  may  clearly  be  done  when  the  words  are 
'*  heirs  of  the  body/' — and  an  estate  tail  be  vested  in  the 
first  taker.  That  was  done,  certainly,  by  Lord  Ncrthr 
ington  in  King  v.  Burchell(a),  which  was  a  strong  case, 
because  the  words  "  and  to  their  heirs"  were  superadded  to 
the  gift  to  issue,  and  those  words  might  have  created  a  new 
stirps,  and  given  the  issue  an  estate  in  fee  as  purchasera 
That  case  was  disapproved  of  by  Lord  St  Leonards  in 
Montgomery  v.  Montgomery  (b),  and  it  seems  to  be  incon- 
sistent with  some  later  cases^  especially  that  of  Greenwood 
V.  Rothwell(c),  where,  from  the  superadded  words  of  limit- 
ation, it  was  decided  that  the  first  party  took  as  tenant  iot 
life,  and  that  the  issue  took  as  purchasers — although  the 
certificate  does  not  go  on  to  mention  the  latter  circum- 
stance, but  is  confined  to  the  tenancy  for  life:  there  is, 
however,  no  doubt  that  the  issue  were  there  held  to  take  as 
tenants  in  common  in  fee.  This  point  was  also  before  Lord 
Lcmgdcde  in  Tate  v.  Clarke  (d),  where  the  limitation  was  to 
one  for  life,  with  remainder  in  these  terms: — "  Unto  and 
amongst  all  and  every  my  brothers  and  sisters  who  shall  be 
living"  at  the  death  of  the  tenant  for  life, "  and  to  their  issue 
male  and  female  after  the  respective  deceases  of  my  said  bro- 
thers and  sisters /or  ever*'  (which  might  have  been  suffideat 
to  create  a  fee),  "  to  be  equally  divided  between  and  amongst 
them;"  and  Lord  Langdale,  possibly  not  adverting  to  the 
limitation  in  fee,  held  that  the  words  ''issue  male  and  female" 
were  to  be  construed  as  words  of  limitation,  and  not  of 
purchase;  and  that  the  children  of  a  sister  who  died  in  the 
lifetime  of  the  tenant  for  life,  took  no  interest  under  the 
devise;  although  in  that  case  there  was  no  gift  over  in 
default  of  such  issue,  or  in  default  of  issue, — ^nothing  but  the 
limitations  I  have  mentioned.  Lord  St  Leonards  thinks 
it  diU'jult  to   distinguish  that   case   from   Greenwood  v. 


{a)  Ambl.  379;  S,  C,  4  T.  R. 
296. 

(6)  3  J.  &  L.  58, 59. 


(c)  6  Scott  N.  R  670, 
((i)lBeav.lOO. 


CASES  IN  CHANCERY. 


366 


IlothweU{a)  and  dissents  from  it (6),  but  only  upon  the 
ground,  that,  under  the  superadded  words  of  limitation  in 
Tate  y.  Clarke,  the  issue  were  capable  of  taking  in  fee;  so 
that  the  motive  for  construing  "issue"  as  a  word  of  limita- 
tion had  failed,  that  motive  being  to  fulfil  the  dear  inten- 
tion of  the  testator  that  all  the  issue  should  take.  If 
you  once  arrive  at  any  words  sufficient  to  give  the  issue  a 
fee  simple  as  purchasers,  then,  as  every  man  contains  all  his 
issue  in  himself,  each  person  who  takes  a  fee  simple  is  as 
capable,  through  the  medium  of  the  fee  sim|^le,  of  trans- 
mitting to  his  posterity,  unless  he  chooses  to  alter  by  wiU 
or  otherwise  the  channel  of  devolution,  the  property  which 
the  testator  intended  to  be  so  transmitted,  as  he  would 
have  been  capable  of  transmitting  the  property  had  it 
descended  to  him  by  virtue  of  a  tenancy  in  tail  in  the  first 
taker.  The  case  of  Montgomeiry  v.  Montgomery  was 
entirely  determined  upon  that  principle,  viz.  that  the  super- 
added words  of  limitation  were  large  enough  to  confer  a 
fee  simple  on  the  issue  as  purchasers.  The  observations 
there  made  by  Lord  8t,  Leonards  upon  the  case  of  King 
V.  Burchell,  are  founded  upon  the  superadded  words  of 
limitation,  giving  a  fee  simple  to  the  issue  as  purchasem 
That  was  what  he  had  in  view  when  speaking(c)  of  "super- 
added words  of  limitation"  following  a  devise  to  A.  for  life, 
with  remainder  to  his  issue,  "  in  a  manner  inconsistent  with 
a  descent  from  A,,"  and  whiT^h,  he  says,  will  give  to  the 
word  issue  the  operation  of  a  word  of  purchase.  The  part 
of  his  judgment  which  bears  most  strongly  on  this  point  is 
the  following ((i) : — "  It  is  settled,  that  the  word  'issue'  in  a 
will  is  either  a  word  of  purchase  or  of  limitation,  as  will 
best  effectuate  the  intention  of  the  testator  (e);  and  the 
difficulty  under  which  we  labom:  is  to  reconcile  the  cases 
with  the  general  rule,  for  although  the  latter  should  be  our 
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(6)  See  3  J.  &  L.  57. 
(c)  3  J.  &  L.  67. 


{d)  Id.  56. 
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guide,  yet  it  would  be  dangerous  to  depart  from  the  actual 
decisiona  The  distinction  between  heirs  male  of  the  body, 
and  issue  male  of  the  body,  is  strongly  illustrated  by  the 
case  of  Backhouse  v.  Wells  (a).  A  devise  to  A.  for  his  life 
only  sans  waste,  and  after  his  decease  then  to  the  issue 
male  of  his  body  lawfully  to  be  begotten  if  God  should 
bless  him  with  any,  and  to  the  heirs  male  of  the  body  of 
such  issue  lawfiiUy  begotten,  and  for  de&ult  of  such  issue 
over;  and  A.  was  held  to  take  for  life  only,  and  the  limita- 
tion lo  the  issue  was  a  description  of  the  person  to  take  the 
estate  tail""  That  is  the  case  of  Backhouse  v.  WellSy 
which,  I  may  observe  in  passing,  seems  wholly  inconsistent 
with  Roe  v.  Grew{b),  which,  ss  Lord  St.  Leonards  say8(c), 
is  not  distinguishable  from  Backhouse  v.  Wells.  He  con- 
tinues:— "Feame  cites  this  case"  (meaning  Ba^ckhouse  v. 
Wells)  "without  disapprobation;  and  remarks  that  Lord 
Chancellor  Parker  observed,  that  if  the  words  heirs  male 
had  been  used  instead  of  issue  mxxle,  the  operation  of  the 
law  would  have  been  too  strong  for  the  intention  of  the 
testator.  In  that  view,  I  may  observe,  that  case  would  have 
been  similar  to  Shelley's  case.  From  the  report  in  10 
Mod.  181,  however,  it  is  not  improbable  that  the  Court 
considered  the  word  issue  as  used  in  the  singular  number, 
for  the  remainder  is  stated  to  have  been,  'to  the  heirs  males 
of  the  body  of  that  issue :' " — and  that,  of  course,  might  give 
a  reason  for  distinguishing  -the  case  from  Roe  v.  Gr&w, 
because  "  issue"  being  referred  to  the  individual,  and  not 
taken  as  nomen  collectivum,  the  reason  for  making  it  give 
an  estate  tail  to  the  first  taker  would  £sLil.  Then  he  says: — 
*'  Thus  far  it  appears  to  be  clearly  settled  that  a  devise  to 
A,  for  life,  with  remainder  to  his  issue,  with  superadded 
words  of  limitation,  in  a  manner  inconsistent  with  a 
descent  from  A.,  will  give  to  the  word  'issue'  the  operation 
of  a  word  of  purchase."     That  is  put  so  generally,  that  it 


(a)  1  Eq.  Ca.  Abr.  184,  pi.  27.  (6)  Wilmot'fl  Notes,  272. 

(c)  3J.&L.68. 
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might  possibly  be  thought  to  include  the  case  of  a  tenancy 
in  common ;  but  T  think  it  was  not  so  intended  from  what 
follows.  Lord  St  Leonards  continues: — "This  is 
blished  by  a  series  of  cases  fix)m  Doe  d.  Cooper  v.  CoUiaia) 
to  Greenwood  v.  RoihweU(b\  with  which  it  may  be  found 
diflScult  to  reconcile  tiie  decision  in  Tate  v.  Clarke{ey'  All 
those  .were  cases  in  which  there  were  superadded  to  the 
word  "issue'*  words  of  limitation,  giving  an  estate  in  fee  to 
the  issue  as  purchasers.  He  continues  (cJ): — ^*' Words  ex- 
pressly creating  a  tenancy  in  common  have  often  been 
rejected:'* — implying  clearly,  therefore,  that  by  the  "super- 
added words  of  limitation,"  of  which  he  had  been  speaking 
in  the  preceding  page,  he  did  not  mean  words  creating  a 
tenancy  in  common.  *'The  strongest  case  in  the  books, 
perhaps,"  he  continues,  "  is  King  v.  Burchell(e),  which  Lord 
JRosalyn  in  Jacobs  v.  Amyatt{f)  thought  must  be  mis- 
reported.  The  full  note  of  it,  in  4  T.  R  296,  shews  that 
the  case  was  more  powerful  in  expression,  than  as  it  is 
<luoted  by  Feame.  That  case  may  have  turned  upon  the 
provision  against  alienation,  but  I  never  could  reconcile  my 
mind  to  the  decision.  There  appears  to  be  no  reason  to 
doubt,  that  in  most  of  these  cases  the  words  would  include 
all  the  sons  or  children  according  to  the  expression;  and 
when  there  are  superadded  words  of  limitation,  they  can 
of  course  take  the  inheritance  either  in  tail  or  in  fee 
according  to  the  intention"  (plainly  shewing  to  what  he  is 
pointing  by  "superadded  words  of  limitation").  "The 
difficulty  arising  from  the  intention,  that  no  part  was  to  go 
over  until  a  total  failiure  of  issue,  may  be  got  over  by  im- 
pl3ring  cross  remaindera" 


1866. 


Judgment, 


When  one  reads  over  that  judgment  carefully,  it  is  plain 


(a)  4  T.  R.  294 

(b)  6  Scott  N.  R.  670. 

(c)  1  Beav.  100. 


(c/)  3  J.  &  L.  58. 

(e)  Amb.  379. 

if)  4  Bro.  C.  C.  542. 
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that  Lord  St,  Leonards  does  not  disapprove  of  the  rejection 
WooDHousB  of  words  creating  a  tenancy  in  common,  but  of  the  cases 
Hkbbiox.  ^^^^^  although  words  of  limitation  were  superadded  to  the 
word  "  issue/'  as  in  a  devise  to  one  for  life  with  remainder 
"  to  his  issue  cmd  their  hei/ra"  it  has  still  been  held  that 
the  issue  took  not  as  purchasers,  but  by  descent  through  the 
first  taker. 

Then  it  comes  back  to  the  question,  whether,  unless 
there  be  something  to  tie  down  the  meaning  of  the  word 
"  issue''  to  children,  or  to  issue  living  at  a  particular  period, 
the  word  "issue'*  must  not  be  taken  to  have  its  ordinary 
large  and  general  signification.  In  the  case  of  Hie  Univer- 
sity of  Oxford  V.  Clifton  (a),  the  great  force  that  is  given 
the  word  "issue"  is  strongly  shewn.  There  the  devise 
was  to  the  Defendant  Clifton,  "  and  the  issue  of  his  body 
lawfully  begotten  living  at  his  death,  and  for  want  of  such 
issue"  over;  and  Lord  Norihington  held,  that  the  use  of  the 
word  "issue"  was  clear  evidence  of  an  intention  that  all 
the  posterity  should  take :  and  therefore,  notvnthstanding 
the  words  were  "  issue  living  at  his  death,"  and,  notwith- 
standing the  gift  over  was  "  for  want  of  Buch  issue,"  it  was 
determined  that  there  was  an  estate  tail  in  the  first  taker; 
in  other  words,  Lord  Nortkmgton  rejected  the  words 
**  living  at  his  death."  Here  there  is  nothing  to  tie  down 
the  word  "  issue"  to  children.  The  limitation  is  to  "  all  their 
issue,  male  and  female,"  in  the  most  general  terma  Then, 
am  I  to  take  it  that  the  "  issue,  male  and  female,"  means 
such  issue  only  as  may  happen  to  be  in  esse  at  the  death  of 
the  persons  previously  made  tenants  for  Ufe, — ^the  children  of 
Frederick  and  Mary  ?  It  is  always  an  extremely  impro- 
bable intention  that  you  are  to  select  as  tenants  in  oonunoo 
the  children  and  grandchildren  who  may  happen  to  be  hving 
at  the  death  of  a  surviving  tenant  for  life,  and  are  then  only  to 
give  to  such  issue  life  estates ;  k  priori,  therefore,  that  would 
not  be  the  construction  to  put  upon  this  will 
(a)  1  Eden,  473. 
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I  think  I  have  now  arrived  at  a  point  at  which  I  am  en- 
titled to  read  farther  and  see  what  are  the  limitations  of  the 
property  "  in  defisiult  of  such  issue."     It  was  said,  in  the 
course  of  the  argument,  that  this  involves  a  petitio  prin- 
dpii, — ^that^  the  object  being  to  find  out  who  the  issue  are 
to  whom  the  estate  is  given,  if  I  take  the  words  ''such 
issue  **  in  the  gift  over,  and  use  those  words  to  throw  light 
on  the  meaning  of  the  word  ''  issue"  in  the  preceding  limit- 
ation, I  am  arguing  in  a  circle;  and  that  I  ought  to  discover 
from  tJie  anterior  part  of  the  will  who  the  issue  intended 
ara   I  think  there  is  a  fallacy  in  this  argument;  because  the 
true  way  of  construing  a  will  is,  not  to  stop  short  at  any  one 
point  and  say,  "  I  there  ascertain  who  are  meant  by  the 
word  '  issue,'"  or  any  other  word,  but  to  read  the  whole  in- 
strument carefully  through,  and  make  up  your  mind  on  the 
whole  as  to  what  the  testator  intended  by  a  particular  expres- 
sion in  one  part  of  it     It  is  a  fallacy  to  say  that  I  am  to 
fix  a  definite  sense  to  the  word  "  issue"  where  it  first  occurs 
in  this  win,  and  then  to  treat  the  expression  "such  issue," 
in  a  subsequent  part,  as  being  necessarily,  and  of  course, 
immaterial  with  reference  to  the  construction  of  the  word 
"^  issue,"  where  it  first  occurs  in  the  wilL    I  cannot  illustrate 
this  better  than  by  supposing  I  had  found  the  limitation 
over  "  in  defiault  of  such  issue"  of  the  children  of  Frederick 
and  M<vry,  to  be  to  the  grandchildren  of  those  children,  that 
is^  to  the  children  of  **  such  issue."    It  is  clear  that,  in  that 
case,  the  words  of  the  gift  over  would  have  assisted  me  in 
construing  the  word  "  issue"  in  the  preceding  limitation  ; 
for,  though  prim&  facie  the  word  ''  issue"  is  nomen  collec- 
tivum,  the  limitation  over  would  clearly  shew  that  it  was 
used  in  the  preceding  limitation  in  a  restricted  sense. 

I  am,  therefore,  to  look  at  the  whole  of  this  will,  and  I 
am  then  to  test  it  in  this  way: — If  I  hold  that  a  certain 
class  only  of  the  issue  take  as  purchasers,  what  will  be 
the  result  ?  On  the  other  hand,  if  I  adopt  the  more  ordi- 
nary and  natural  construction  which  would  treat  the  word 
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"  issue"  as  nomen  ooUectiyiim,  taking  in  all  the  issue  to  re- 
motest time,  what  will  then  be  the  consequence  ?  If  I  hold 
a  certain  class  only  of  the  issue  to  take  as  purchasers,  they 
necessarily  take  as  tenants  for  life  only;  and  assumingthem 
to  take  as  tenants  for  life,  I  find  a  gift  over,  *'  in  de&ult  of 
such  issue/^  to  the  children  of  another  &mily.  The  ques- 
tion is,  whether  that  is  a  probable  intention  on  the  part  (A 
this  testator,  whether  it  is  probable  that  he  intended  to 
give  to  the  issue  who  may  happen  to  be  alive  at  the  death 
of  the  stnriving  tenant  for  life, — ^whether  children,  grand- 
children, or  more  remote  descendants  (for  the  word  "issue" 
cannot  be  confined  to  children)  for  life,  and  then,  at  their 
death,  whatever  descendants  they  may  leave,  to  hand  the 
whole  property  over  to  another  femily?  That  is  an  ex- 
tremely improbable  intention.  On  the  other  hand,  if  I  con- 
strue the  word  ''  issue '"  (as  I  think  upon  all  the  authorities  I 
am  boimd  to  do)  as  nomen  coUectivum,  taking  in  the  whole 
class  of  descendants,  then  I  arrive  at  a  natural  conclusion, 
that  "  in  defaidt  of  such  issue,"  that  is,  upon  fsdlure  of  the 
whole  class  of  descendants  of  one  family,  the  testator  in- 
tended the  estate  to  pass  over  from  that  family  to  the  next 
feivoured  family ;  but  that  he  did  not  intend  to  confer  a  benefit 
upon  the  second  family,  until  the  whole  of  that,  for  which  he 
first  indicates  a  preference,  shall  have  become  extinct 


I  may  safely  rest  this  case  on  the  authorities  which  have 
determined  that  the  word  "  issue"  is,  of  itself,  nomen  coUec- 
tivum, including  the  whole  class  of  descendants  to  all  time, 
and  is  not  to  be  cut  down,  imless  there  be  something  in  the 
will  to  restrict  its  meaning.  Here,  so  hi  from  finding  any- 
thing to  restrict  the  meaning  of  the  term  "  issue,"  I  think 
it  would  be  entirely  inconsistent  with  the  whole  scope  of 
the  will  if  the  meaning  of  the  term  were  restricted.  The 
case,  therefore,  comes  within  the  ordinary  class  in  which 
words  creating  a  tenancy  in  common  are  rejected,  and  the 
Court  adopts  the  constaruction  which  gives  an  estate  tail 
to  the  first  taker. 
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The  declaration  will  be  in  favour  of  the  title.  1865. 

^»— i*^^— >»  WOODHOUSK 


V. 

DacLABXy  that  the  name  and  arms  danse  is  a  oondition  subse-       Hsbbiok. 


quent ;  and  declare  that  the  children  of  Frederick  and  Mary  his  wife,  ^ 

snrvi^g  the  testator,  took  as  tenants  in  common  in  tail,  with  crosa-     j^^SJ^^^ 
remainders  between  them  in  taiL 


SALOWAY  v.  STRAWBRIDGK  March  8th. 

JjY  an  indenture,  dated  the  9th  of  February,  1832,  and  Power  of  SaU 
made  between  OeorgeStrawbridge,  of  the  first  part ;  Richard  ll^^^l^^ 


Davis,   of  the  second  part;   Archdavs   Hodges,  of  the  -^ 
third  part;  and  Charles  Savery,  of  the  fourth  part;  in  eeruativel 
consideration  of  700Z.  to  the  said  Richard  Davis  paid  by  rnie  adnuni- 
the  said  Archdaus  Hodges  at  the   request  of  the  said  ^^^°f^^ 
Oeorge  Strawbridge,  and  also  in  consideration  of  300{.  by  mortgagee 
the  said  Archelaus  Hodges  paid  to  the  said  Oeorge  Straw-  tained  a  con- 
bridge,  certain  messuages  and  land  in  Bristol  were  con-  ^e  heir  of*™ 
veyed  to  Archdaus  Hodges,  his  heirs  and  assigns,  by  way  ^^^^^^  ^ 
of  mortgage  to  secure  10002.  and  interest,  with  a  proviso,  himself,  can 
that  if  default  should  be  made  in  payment  of  the  said  10002.  power  of  sale 
and  interest,  or  any  part  of  the  same  respectively,  it  should  SorSJ^es?^ 
be  lawful  for  the  said  Archdaus  Hodges,  his  heirs,  exe-  totheonj^ 

...  .  mortgagee,  his 

cutors,  admimstrators  or  a^ssigns,  at  any  time  or  times  heirs,  execu- 

thereafler,  on  giving  six  calendar  months'  notice  in  writing  ^nitore,  and 

to  the  said  Oeorge  Strawbridge,  his  heirs,  executors,  admi-  "^^'^^^ 

nistrators,  or  assigns,  to  sell  and  dispose  of  the  said  here-  that  the  re- 

ditaments  as  therein  mentioned;  and  it  was  thereby  de-  i^epeno^ 

clared,  that  all  contracts  which  should  be  entered  into,  and  ^^^ 

conveyances  and  assurances  which  should  be  executed  by  charges;  for 

the  said  Archelaus  Hodges,  his  heirs,  executors,  admini-  presentativee 

strators,  or  assigns,  for  the  purpose  of  effecting  the  sale  of  murt'bTora^' 

the  said  hereditaments  and  premises  or  any  part  thereof,  ^^f^  ^,J^ 

^  *^  ^  assigns  within 

should  be  valid  and  effectual  in  the  law  to  all  intents  and  the  meaning 

of  such  a  pow- 
er. 
Cooke  y.  Crawford,  (18  Sim.  01),  &c.  distinguished. 
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1856.        purposes    whatsoever,   notwithstanding   the   said  Oeorge 
Salowat      Strawbridge,  his  heirs,  executors,  or  administrators,  or  any 
Stba^bidqb.  P^raoii  claiming  under  him  or  them,  should  not  join  therem 
^7T^      or  assent  thereto;  and  that  it  should  not  be  incumbent  on 
the  purchaser  of  the  said  hereditaments  and  premises,  or 
any  part  thereof,  to  ascertain  or  inquire  whether  previously 
to  such  sale  such  de&ult  in  payment  as  aforesaid  should 
have  actually  taken  place,  or  whether  such  previous  notice 
of  sale  had  been  given,  and  that  the  receipts  in  writing  of 
the  said  Archelaus  Hodges,  his  heirs,  executors,  admini- 
strators, or  assigns,  for  the  money  for  which  the  said  here- 
ditaments and  premises  or  any  part  thereof  should  be  sold, 
should  be  good  discharges. 

By  an  indenture^  dated  the  14th  of  April,  1835,  indorsed 
on  the  before-stated  indenture,  and  made  between  the  said 
Archdaus  Hodges,  of  the  first  part;  the  said  Oeorge  Strauh 
bridge,  of  the  second  part;  and  Ebenezer  Saloway,  of  ^e 
third  part;  the  mortgagewas  transferred  ioEbenezerSaloway 
by  an  assignment  of  the  debt  to  him,  and  a  conveyance  to 
him  of  the  hereditaments  at  the  request  of  the  said  Oeorge 
Stra/whridge;  to  hold  the  said  hereditaments  unto  and  to 
the  use  of  the  said  Ebenezer  Saloway,  his  heirs  and  assigns 
for  ever,  under  the  power  of  sale,  and  other  provisions  con- 
tained in  the  said  before-stated  indenture,  but  subject  to 
the  equity  of  redemption  then  subsisting  thereunder. 

Ebenezer  Saloway,  by  his  will,  dated  in  1837,  gave  and 
bequeathed  to  Thomas  Merdove  and  Ricluvrd  Davis  (both 
of  whom  died  in  his  lifetime)  all  his  real  and  personal  estate, 
upon  certain  trusts  therein  expressed;  and  the  testator 
appointed  his  wife,  Ma/rtha  Salovxiy,  (who  also  died  in  his 
lifetime),  executrix. 

He  died  on  the  29th  of  December,  1 846,  and  on  the  24th 
of  September,  1847,  letters  of  administration  with  the  said 


CASES  IN  CHANCERY.  373 

will  annexed  were  granted  by  the  Prerogative  Court  of        1856. 
Canterbury  to  Thomas  SaUyway,  his  brother  and  heir-at-     Salowat 
law,  and  one  of  his  next  of  kin.  Stra^'ridob. 


Thomas  Saloway  died  intestate  on  the  Ist'of  December, 
1850,  leaving  So/mud  SalowaiJ^^  heir-at-law. 

On  the  27th  of  March,  1851,  letters  of  administration  of 
the  goods  and  chattels  of  the/said  Ebenezer  Saloway  left 
miadministered  by  the  said  Thomas  Saloway  with  the  will 
annexed,  were  granted  to  the  Plaintiff,  who  was  the  only 
surviving  brother  of  the  said  Ebenezer  Saloway. 

By  an  indenture,  dated  the  3rd  of  November,  1853,  and 
made  between  the  said  Samuel  Saloway,  of  the  first  part; 
the  Plaintifi^  of  the^second  part;  and  Benja/min  Saloway, 
of  Bridgnorth,  of  the  third  part;  Samuel  Saloway,  as 
heir-ai>-law  of  the  said  Ebenezer  Saloway,  at  the  request  of 
the  Plaintiff,  as  personal  representative  of  the  said  Ebenezer 
Saloway,  conveyed  unto  the  said  Benja/nwa  Saloway,  party 
thereto  of  the  third  ^part,  his  heirs  and  assigns,  all  and  sin- 
gular the  messuages  or  tenements  and  hereditaments  com- 
prised in  the  said  indentures  of  the  9th  of  February,  1832, 
and  the  14th  of  April,  1835,  with  their  appurtenances;  to 
hold  the  same  unto  and  to  the  use  of  the  said  Benjamin 
Saloway  (party  thereto  of  the  third  part),  his  heirs  and 
assigns,  upon  trust  nevertheless,  for  the  Plaintiff  or  other 
the  personal  representative  or  representatives  for  the  time 
being  of  the  said  Ebenezer  Saloway,  deceased,  and  to  be 
conveyed  and  disposed  of  as  he  or  they  should  direct  or 
appoint 

The  Plaintiff  contracted  with  the  Defendant  for  the  sale 
to  him  of  the  hereditaments  comprised  in  the  mortgage, 
and  filed  the  bill  in  this  suit  for  specific  performance. 


Statem/emt, 
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The  Defendaat  objected,  that  the  Plaintiff  oould  not  pra- 
Salowat      p6rly  exercise  the  power  of  sale  in  the  mortgaga 


V, 

Stbawbbidob. 


Arywmeni,  Mr.  Bird,  for  the  purchaser,  cited  Bradford  v.  Bdfidd{a), 
where  it  was  held,  that  a  trust  for  sale  given  to  A,  and  his 
heirs  only,  could  not  be  exercised  by  A.'s  assigns,  though 
they  were  empowered  to  give  receipts.  So  in  Cooke  v. 
Crawford  (6),  although  the  "  assigns  "  were  made  trustees  of 
the  proceeds.  In  Titley  v.  WolateTihohne  (c),  the  estate 
was  devised  to  trustees,  their  heirs,  executors,  admini- 
strators and  assigns,  and  power  was  given  to  them  to  sell  the 
residuary  real  estate,  and  it  was  held  that  this  power  might 
be  exercised  by  the  devisee  of  the  surviving  trustee.  But 
in  Morti/mer  v.  Ireland  (d),  where  the  original  trust  was 
not  expressly  given  to  the  "assigns"  of  the  surviving  trus- 
tee, a  contrary  decision  was  made.  And  in  Ocklestone  v. 
JTeap(e),  although  "assigns"  were  named  in  the  devise, 
but  the  power  of  giving  receipts  was  not  extended  to  them, 
new  trustees  were  appointed  by  the  Court,  although  the 
surviving  trustee  had  devised  the  trust  estates,  TiUey  v. 
Wolstenholme  (c)  being  disapproved.  And,  in  Macdoiudd 
V.  Walker  (/),  it  was  held,  that  a  title  depending  upon  a 
sale  by  the  devisee  of  the  surviving  trustee  was  too  doubtful 
to  force  upon  a  purchaser  where  the  original  power  was  not 
given  to  "  assigns:"  Hogga/rt  v.  Scott  (g). 

Mr.  W,  D,  Lewis  for  the  vendor. — If  the  vendor  can 
shew  that  he  has  all  the  equities  in  himself,  and  can  pro- 
cure the  conveyance  of  the  legal  estate,  that  is  enough: 
Blackivood  V.  Borrowes  (h).    The  vendor  can  well  exercise 

(a)  2  Sim.  264.  (e)  1  De  G.  &  a  640. 

(6)  13  Sim.  91.  (/)  14  Beav. 656. 

(c)  7  Beav.  425.  (^)  Taml.  600. 

(d)  6  Hare,  196.  (h)  4  Dru.  &  W.  441. 


CASES  IN  CHANCERY.      .  376 

this  power,  which  is  only  to  bind  the  equity  of  redemption         1855« 
of  the  mortgagor,  and  is  given  expressly  to  the  mortgagee      Salowat 
and  his  "  assigns/'  which  distinguishes  this  case  from  those   stba^riooi. 
which  have  been  cited     Moreover,  the  power  here  is  a  part     j«ZZL^ 
of  the  security  for  the  mortgage  debt  which  the  Plaintiff  is 
entitled  to  receive,  and  he  must  be  entitled  to  have  the 
whole  benefit  of  the  security,  including  the  power  of  sale, 
and  the  heir  must  convey  when  he  requires  it 

The  Vice-Chancellor  here  interrupted  Mr.  Lewis,  and 
called  for  a  reply  on  this  point 

Mr.  Bird  in  reply. 


Vicb-Chakcellor  Sir  W.  Page  Wood: — 

I  am  of  opinion  that  the  power  of  sale  in  this  case  can      Judgment. 
be  exercised  so  that  the  heir  of  the  mortgagee  can  make  a 
good  title  to  the  purchaser. 

The  power  is  given  to  Hodges,  his  heirs,  executors,  admi- 
nistrators, and  assigns.  It  is  a  power  to  sell  the  property, 
for  the  purpose  of  realising  the  security  and  barring  the 
equity  of  redemption.  The  receipt  clause  provides  that  the 
receipts  of  Hodges,  his  heirs,  executors,  administrators,  and 
assigns,  shall  be  good  dischargea 

The  facts  are,  that  Hodges  assigned  the  debt  to  Ebenezer 
Salovxzy,  and  conveyed  the  estate  to  him,  so  that  he  became 
the  assign  both  of  the  estate  and  the  money.  Upon  his 
death  the  money  belonged  to  his  personal  representative, 
and  the  mortgaged  estate 'descended  to  his  heir,  which  char- 
acters were  united  in  Thomas  Saloway,  who  died  intestate ; 
and  on  his  death  intestate  a  similar  devolution  to  two 
other  persons  took  place;  and  these  persons  representing 
the  assign  o{  Hodges  are  also  his  assigns  within  the  meaning. 


Judgm  efU, 
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of  the  word  in  this  power  of  sale, — ^the  heir  as  to  the  real 
estate,  and  the  personal  representative  as  to  the  moit^ 
STRAWBRmoK.  ^®^^  ^^®  ^^^  ^®^  oxecutod  a  deed,  by  which,  to  save  all 
further  trouble,  he  conveyed  the  estate  to  Benjamin  Sail/)' 
way  of  Bridgnortii,  upon  trust  to  deal  with  it  as  the  per- 
sonal representative  of  Ebenezer  Saloway  might  direct 

It  is  true  that  was  not  very  artificially  done,  for  it  is  not 
expressed  to  be  subject  to  the  equity  of  redemption  vested 
in  the  mortgagor;  but  the  effect  is,  that  the  heir  took  upon 
himself  to  ratify  all  that  the  personal  representative  might 
do.  Therefore,  when  the  purchaser  gets  a  conveyance  from 
the  personal  representative,  it  will  be  in  fact  firom  the  assign 
both  of  the  real  estate  and  of  the  money,  and  he  will  have 
a  receipt  fix>m  both.  The  proper  person  to  give  such 
receipt  would  be  the  personal  representative  of  the  mort- 
gagee, and  the  person  in  whom  the  legal  estate  was  vested 
need  only  concur  in  order  to  convey  such  estata 

Cooke  V.  Crawford  (a),  Tidey  v.  Wolatenholmeih),  and 
the  other  cases  cited,  do  not  touch  this  case,  because  the 
power  is  here  given  to  the  "  assigns '"  of  the  mortgagee 

(a)  13  Sim.  91.  (b)  7  Beav.  425. 
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GOODWIN  V.  LEE.  March  m. 

James  lee,  by  his  wUl,  dated  the  24th  of  February,  WiOr-  Exom- 
1853,  directed  that  all  his  just  debts,  whether  on  mortgage,  J^nScdJi- 
bond,  or  otherwise,  funeral  and  testamentary  expenses,  should  J^<«— -^jRpo^ 
be  fiilly  paid  and  satisfied  by  his  executors  thereinafter  Chargt. 
named     And  he  devised  to  his  son,  the  Defendant  Ja/mea  a  devise  toil. 
Lee,  his  heirs  and  assigns  for  ever,  all  that  his  messuage  and  ^J^^  ^  ^^ 
land  in  Leverton,  subject  nevertheless  to  the  payment  of  payment  of 
the  principal  sum  of  200Z.,  being  part  of  the  principal  sum  i20oi.  charged 
of  1200i  charged  thereon  (together  with  his  estate  in  Friea-  ^^^^^^ 
ton  thereinafter  devised),  by  way  of  mortgage.    Also,  he  J^^'ov®^ 
devised  unto  his  said  son  and  the  Plaintiffs,  their  heirs  and  and  a  devise  to 
assigns,  subject  nevertheless  to  the  payment  of  the  princi-  the  payment, 
pal  sum  of  lOOOZ.,  being  the  remainder  of  the  said  sum  of  ^liig^ufe're- 
1200Z.  charged  thereon  (together  with  his  estate  in  Lever-  mainder  of  the 

.   f  i.  ,      .      IV       «    ,        t  .  Ill    1200t.  chai^ged 

ton  thereinbefore  devised),  all  that  bis  messuage  and  land  thereon  (toge- 

in  Frieston  aforesaid,  and  also  his  real  estate  in  Skirbedc,  ^SteatZ.),  of 

upon  certain  trusts,  for  the  benefit  of  the  testator's  daugh-  ^  ?*  ^i^ 

ter  Iley,  the  wife  of  the  Plaintiff  Thomas  Ghodvxin,  and  testator's  ee- 

her  children;   and  after  the  decease  of  all  and  every  the  jyeW,  notto 

children  of  his  said  daughter  Iley  Goodwin,  then  he  de-  ^^^^^^ 

vised  his  said  estates  in  Frieston  and  SJdrbeck  aforesaid,  scended  real 

estate  firom 
charged  as  aforesaid,  unto  all  and  every  the  children  of  his  its  primary 

said  son  the  Defendant  Ja/mea  Lee,  in  equal  shares  and  payn^i^tofthe 

proportions,  share  and  share  alike,  to  take  as  tenants  in  ^?Jj5^ 

common  and  not  as  joint  tenants,  and  to  their  respective  Held,  also, 

heirs  and  assigns  for  ever.     And  the  testator  gave  all  his  of  the  devise 

residuary  personal  estate  to  his  said  trustees,  upon  trust,  to  ^y^J^^^*® 

pay  his  just  debts,  whether  on  mortgage,  bond,  or  otherwise,  ^pon  the  esj 

funeral  jmd  testamentary  expenses,  and  one  legacy,  and  to  though  theva- 

invest  the  residue,  and  pay  the  interest  arising  therefrom  und*^atz!was 

to  the  same  persons  and  for  the  same  purposes  as  were  gg^^°"  *^*° 

thereinbefore  declared  respecting  the  rents  of  his  said  last 
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mentioned  real  estates  in  Frieston  and  Skirbeck  aforesaid ; 
and  he  appointed  his  said  trustees  executors  of  his  wilL 

The  value  of  the  Leverton  property  was  stated  to  be 
about  1400i,  of  the  Frieston  property  about  500t,  and  of 
the  Skirbeck  property  about  250Z. 

The  testator  had  also  other  real  estate,  which  did  not 
pass  by  his  will,  of  the  value  of  about  500?. 

Leverton  and  Skirbeck  were  subject  to  a  mortgage 
created  by  the  testator  to  secure  1200Z.  and  interest 

This  was  a  suit  for  administration  of  the  testator's  real 
and  personal  estate  by  two  of  his  trustees  and  executors 
against  the  third,  who  was  the  testator's  heir. 


Argument,         Mr.  Lee,  Q.  C,  and  Mr.  Kimglake  for  the  PlaintiflS. — 
The  descended  estate  is  liable  to  the  mortgage  before  the 
devised  estate,  and  a  devise,  as  in  this  case,  of  an  estate 
subject  to  a  mortgage  is  merely  a  description,  and  does  not 
exonerate  the  estates  primarily  liable:    Watson  v.  Brick- 
wood  (a).     The  rule  as  to  the  exoneration  of  personal  es- 
tate is  the  same  as  it  is  expressed  by  Sir  John  Leach  in 
BameweU  v.  Cawdor  (b):  "  A  primary  fund  is  not  exone- 
rated merely  because  another  fund  is  provided.      Such 
other  fund  is  considered  as  auxiliary  only,  unless  the  pri- 
mary fund  be   expressly   exonerated.     To  exonerate  the 
descended  estate  there  must  be  not  only  a  clear  intention 
to  subject  the  devised  estates  to  the  payment  of  the  debts^ 
but  also  a  clear  intention  that  the  descended  estates  should 
not  be  subject  to  the  payment  of  the  debts;"  and  see  GW-   . 
ton  V.  Hcmcock  (c),  which  is  the  chief  authority  -on  this 
subject. 

(a)  9  Ves.  447.        (b)  3  Madd.  463.        (e)  2  Aik.  424,  427, 430. 


CASES  IN  CHANCEBY. 


379 


Mr.  Rolt,  Q.  C,  and  Mr.  Fielding  Nalder  for  the  defend- 
ant— ^The  descended  estate  is  exonerated  This  need  not 
be  expressly  done,  but  may  be  made  out  by  necessary  im- 
plication: Hancox  v.  Abbey  (a),  Evans  v.  Cockera/m(b)] 
and  here  such  an  implication  is  rendered  necessary  from 
the  &ct8  that  the  charge  is  apportioned,  and  another  estate, 
Sldrbeck,  is  charged,  in  addition  to  the  mortgaged  estate, 
with  one  portion  of  the  debt;  moreover,  this  is  a  gift  upon 
condition,  and  is  not  "  I  devise  my  estate  at  A.,  subject  to 
the  mortgage  thereon,"  but  "  I  devise,  subject  to  the  mort- 
gage thereon,  my  estate  at  A,"  which  makes  it  impossible  to 
consider  the  words  "  subject  to  the  mortgage  thereon"  as 
mere  words  of  description. 


1865. 


Argwment. 


Vicr-Chancellor  Sib  W.  Page  Wood: — 

I  think  that  I  need  not  call  for  a  reply  in  this  case. 
The  law  is  clear,  both  as  to  personalty  and  descended  real 
estate,  that  unless  there  is  a  [dain  expression  of  intention  to 
exonerate  them  from  payment  of  a  mortgage,  or  other  spe- 
cialty debts  of  the  testator  in  favour  of  his  devised  estate, 
they  are  both  primarily  subject  to  the  burden  of  such  debts. 
Such  intention  must  be  unequivocally  expressed;  that  was 
settled  in  GdUon  v,  HaTicock  (p)  after  great  deliberation, 
and  that  authority  has  been  the  foimdation  of  the  subse- 
quent decisions,  among  which  the  most  applicable  to  this 
case  is  that  of  Watson  v.  Brickwood  (d),  where  there  ap- 
pears to  have  been  an  apportionment  of  the  charge ;  and  the 
observations  of  Sir  W.  Grant  are  very  much  in  point.  The 
real  question  at  issue  is,  whether  the  case  can  be  brought 
within  the  authority  of  Lockkart  v.  Hardy  (e),  or  whether 
it  does  not  fall  within  the  general  rule.  If  it  could  have 
been  made  out  that  there  was  an  obligation  imposed  on  the 


(a)  11  Ves.  179. 
(6)  1  Coll.  428, 
(c)  2  Atk.  430. 
VOL.  L 


{d)  9  Ves.  447. 
\e)  9  Beav.  379. 
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devisees  to  pay  the  debt,  then  the  descended  estate  would 
have  been  exonerated;  and  that  is  the  main  point  to  be 
decided  between  the  partie&  The  language  of  the  will  is 
peculiar,  and  so  also,  considering  the  value  of  the  properties, 
is  the  arrangement  which  was  made  by  the  testator.  Hav- 
ing one  estate  called  Leverton  worth  14001.,  and  another 
called  Frieston  worth  BOOL,  both  together  subject  to  a 
mortgage  for  1 2002. ;  he  gave  Leverton  to  one  of  his  sous, 
subject  to  the  payment  of  200{.,  part  of  the  mortgage  debt, 
and  Frieston  he  gave  in  trust  for  his  daughter  and  her 
children,  subject  to  the  payment  of  the  remaining  10002. 
Unless  he  expected  the  mortgage  to  be  paid  off  out  of  his 
personal  estate,  or  descended  real  estate,  he  wished  to  have 
it  paid  off  in  certain  specified  proportions  out  of  the  respective 
estates  which  he  devised;  but  there  is  nothing  in  the 
devises  of  those  estates  imposing  anything  like  a  personal 
obligation  upon  the  devisees  to  pay  off  this  debt  [His 
Honour  read  the  terms  of  the  gift,  and  continued]  It 
has  been  long  since  settled  by  the  authorities  to  which 
I  have  referred,  that  a  devise  of  an  estate  expressed  to  be 
subject  to  a  mortgage,  in  no  way  imposes  upon  the  devisee 
any  liability  in  respect  of  that  mortgage.  Not  merely  the 
grammatical  constniction,  but  the  clear  expression  of  the 
testator's  views,  taking  the  whole  of  this  will  together, 
shews  that  in  devising  the  estates  secondly  mentioned,  it 
was  present  to  his  mind  that  only  Leverton  and  Frieston 
were  charged  with  a  mortgage;  and,  subject  to  the  payment 
of  10002.,  being  the  remainder  of  the  mortgage  debt  charged 
upon  Frieston  together  with  Leverton,  he  gave  Frieston 
and  also  Skirbeck  upon  trust  for  his  daughter.  He  did  not 
say  that  he  gave  Skirbeck  subject  to  the  mortgage  to  which 
it  was  not  in  fact  subject,  nor  subject  to  any  part  of  the 
money;  but  having  taken  notice  that  Leverton  was  subject 
together  with  F't^ieston,  he  devised,  subject  to  the  pay- 
ment of  10002.,  being  the  remainder  of  the  said  sum  of 
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12002.  charged  thereon  (together  with  his  eB^ieinLeverton 
thereinbefore  devised),  all  his  lands  at  Frieston,  and  also 
his  real  estate  in  Shirbeck.     It  is  plain,  therefore,  that  he 
knew  that  FriesUm  and  Leverton  only  were  charged ;  and 
it  is  not  only  consistent  with  the  grammatical  construction 
of  the  will,  but  it  was  the  clear  intention  of  the  testator,  to 
give  the  mortgaged  estates,  as  between  the  devisees,  subject 
to  the  mortgage  in  certain  proportions^  and  not  to  create 
any  new  charge.     In  WcUaon  v.  Brickwood  (a),  the  word- 
ing of  the  will  was  peculiar;  the  testator  there  made  an 
arrangement  of  his  own  for  apportioning   the  mortgage^ 
which  was  not  very  intelligible.     He  directed  that  all  such 
sum  or  sums  of  money  as  the  tenants  for  life  of  his  devised 
estates  diould  pay  off  suid  discharge  during  the  time  each 
of  them  should  be  in  possession  of  his  said  estates  under  his 
will,  and  also  all  such  sum  and  sums  of  money  as  any  of 
them  should  expend,  or  be  put  to  in  the  Court  of  Chancery 
or  elsewhere,  in  protecting  or  defending  his  said  leasehold 
estate,  should  be  a  debt  and  charge  against  the  whole  of 
such  estates  in  favour  of  the  person  or  persons  so  paying 
them  off;  and  he  directed  the  next  taker  of  all  his  said 
estates  under  his  will  to  repay  such  sum  and  sums  of  money 
as  his  predecessor  from  time  to  time  should  have  so  paid 
off  and  expended  to  such  person  or  persons,  and  in  such  man- 
ner as  his  predecessor  should  direct  by  any  deed  or  will  to  be 
by  him  duly  executed,  and  for  want  thereof,  to  the  executor 
or  administrator  of  such  predecessor  fix>m  time  to  time^ 
deducting  from  time  to  time  the  due  share  or  proportion 
thereof  of  such  preceding  taker,  until  the  whole  of  such 
sum   and  sums  of  money  should    be  paid  off;    having 
prefaced  that  direction  with  an  expression  that  he  was 
minded  that  the  whole  should  be  discharged  in  equal  pro- 
portions by  the  several  deviseea     Sir  TFm.  Orant  says, 
"  He  has  not  in  direct  terms  made  any  charge  upon  the 
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(a)  9Ve8.447. 
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real  estate,  but  he  takes  it  for  granted  that  the  real  estate 
•will  be  called  upon  for  bond  debts  and  mortgages ;  and  his 
object  was  to  secure  an  equal  distribution  of  the  burthen 
among  the  several  devisees  who  were  to  take  the  real 
estate  in  succession,  and  no  other  object  whatsoever.  His 
intention  was  not  to  favour  the  executor  taking  the  personal 
estate  against  those  taking  the  real  estate,  but  to  take  care 
that  those  who  were  to  take  the  real  estate  as  against  each 
other  should  bear  the  btulhen  in  equal  proportiona'' 

It  does  not  seem  to  me  that  the  circumstance  of  the 
testator  in  this  case  wishing  the  devisees  to  bear  the  bur- 
den of  the  mortgage  in  tmequal  proportions  makes  any 
difference.  He  is  not  really  charging  Frieston  with  more 
than  it  was  charged  with.  It  was  charged,  in  truth,  with 
the  whole  of  the  mortgage  debt  The  equities  between  the 
devisees  would  have  been  different,  it  is  true,  if  he  had  not 
given  this  direction  for  apportionment  in  his  wilL  The 
estates  would  then  have  been  charged  in  proportion  to  their 
respective  values;  but  each  estate  was  in  fact  liable  to  the 
whole  mortgage  whether  the  testator  made  any  provision 
on  the  subject  or  not,  and  he  only  declared  that  as  between 
the  two  devisees  they  are  to  pay  the  debt  in  certain  propor- 
tions, and  did  not  subject  them  to  any  new  charge.  As  Sir 
TT.  Chant,  in  the  judgment  from  which  I  have  quoted,  say% 
*'  His  intention  was  not  to  favour  the  executor,"  so  I  say  in 
this  case  the  testator  was  not  favouring  the  heir,  but  being 
obliged  to  devise  the  estate  subject  to  the  mortgage,  and 
giving  it  in  portions  to  two  different  devisees^  he  directs 
that  they  should  bear  the  charge  in  this  way.  This  devise 
would  not  oblige  the  devisee  of  Frieston  and  Skirbeck  to 
pay  the  lOOOZ.,  or  any  part  of  the  mortgage  debt  beyond 
the  value  oi Frieston;  and  if  that  estate  were  not  of  sufficient 
value  to  pay  his  share  of  the  debt,  he  would  still  hold 
Skirbeck  unaffected  by  the  charge.  Tested  in  that  way, 
the  devise  is  at  once  seen  to  be  the  common  case  of  a  gift 
of  an  estate  subject  to  a  mortgage,  and  therefore  the  de- 
scended real  estate  is  not  exonerated. 
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HIND  V.  POOLK  March  lUl. 

JjY  an  indenture  of  mortgage,  dated  the  28th  of  April,  1840,  Power  of  SaU 

and  made  between  Benjamin  Walker  of  the  one  part,  and  YoinTA^i^ 

Thomas  Hi/nd  and  WiUiam  HiU  (since  deceased)  of  the  —Survivor. 

other  part,  the  said   Benjamin  Walker  conveyed  certain  A  power  of 

lands  and  hereditaments  imto  and  to  the  use  of  Thomaa  Hind  gi4  !^ipt« 

and  William  Hill,  their  heirs  and  assigns,  subject  to  a  ^^g^^^* 

proviso  for  redemption  on  payment  by  the  said  Benjamin  two  mortga- 

Walker,  his  heirs,  executors,  administrators,  or  assigns,  to  heirs  and  as- 

the  said  Th/ymas  Hind  and  William  HUl,  their  executors,  d&^^^ 

administrators,  or  assigns,  of  the  sum  of  400Z.,  with  interest  t^«  mortgage 

money  was 

at  U,  per  cent  per  annum,  on  the  28th  day  of  October,  1840.  advanced  by 
The  indenture   contained  a  power  of  sale  on  default  "for  monew^in^ 
the  said  ThoTnaa  Hind  and  WiUiam  HiU,  their  heirs  or  *^®^^  P^^' , 

Biononajoint 
assigns,''  and  upon  payment  of  the  money  arising  from  the  account:— 

sale  to  give  receipts,  "  which  receipts  of  the  said  Thomas  ercisibie  by 

Hind  and  WiUiam  Hill,  their  heirs,  executors,  admini-  *^^*fortiori 

strators,  or  assigns,  shall  be  a  sufficient  discharge;'*  and  by  ^licre  the  pro- 

and  out  of  the  money  to  arise  by  the  sale  of  the  aforesaid  sale  were  to  be 

premises,  to  reimburse  "themselves  and  himself"  all  such  reimbm-se 

expenses  aa^'he  or  they  should  be  put  imto  in  or  about  the  "*^®^®^Yr' 

making  of  such  sale  or  sales,   or  by  reason  of  the  non-  all  expenses 

payment  or  the  procuring  payment  of  the  said  sum  of  400i.  they"  should 

and  interest,  or  any  part  thereof,   or  in  anywise  relating  makinVthe^ 

thereto:  and  after  such  payment  as  aforesaid,  then  to  re-  sale,  &c.,  and 

,  .  ,  then  to  reim- 

imburse  themselves  avd  himself  the  said  principal  sum  of  burse  "them- 
400Z.  and  all  interest  which  should  have  accumulated  on  hlmseir  the 

account  thereof,  or  so  much  thereof  ajs  should  then  remain  ^^^rtg^e  mo- 
ney and  inter- 
due  and  owing,  and  pay  the  residue,  if  any,  of  the  money  est;  and  it  waa 

to  arise  by  such  sale  or  sales  to  the  said  Benjamin  Walker,  the  receipts  of 

his  executors,  administrators,  and  assigns."     The  indenture  of  themYhould 

also  contained  a  declaration  by  the  said  Thomas  Hind  and  ^  e^o^  dia- 

,  chains  for  the 

WiUiam  HUl,  that  the  said  sum  of  400i.  was  advanced  by  mortgage  debt 
them  out  of  moneys  in   their  hands   on  a  joint  account  *°  *°   '^ 
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1855.  between  them ;  and  that  if  either  of  them  ehonld  die  while 
all  or  any  part  of  the  said  principal  sum  of  400i.,  or  any  in- 
terest in  respect  thereof  should  remain  due  and  owing  on 
the  said  security,  the  receipt  or  receipts  of  the  survivor  of 
them  the  said  Thomas  Hmd  and  William  Hill,  and  the 
executors  and  administrators  of  such  survivor,  should  be  a 
sufficient  discharge  or  discharges  for  the  sama 

WUliam  Hill  died  on  the  9th  of  August,  1847. 

Default  having  been  made  in  payment  of  the  said  sum  of 
400i.,  Thomas  Hind,  in  exercise  of  the  said  power  of  sale, 
caused  the  said  lands  and  hereditaments  to  be  put  up  for 
sale  by  auction. 

On  this  special  case  the  opinion  of  the  Court  vraa  sought, 
whether  he  could  make  a  good  title  in  fee  simple  to  the 
said  hereditaments. 


Mr.  Molt,  Q.C.,  and  Mr.  HawJdTis  for  the  PlaintifF,  the 
Ai-ffument.     g^jj^yjj^g  mortgagee,  argued  that  a  good   title  could  be 
made,  citing  Lane  v.  D€benham{a),  Watson  v.  Pear8on(b), 
Townshend  v.  Wil8on(c), 

Mr.  De  Oex  for  the  purchaser. 

There  was  no  reply. 


Judffment.       ViCE-ChANCELLOB  SiE  W.  PaGE  WoOD. 

Considering  this  question  upon  the  narrower  ground  of 
the  power  being  given  as  a  security  for  money  advanced 
upon  a  joint  account,  which  occasions  survivorship  as  between 
the  mortgagees,  and  the  power  of  dealing  with  the  proceeds 
being  expressly  given  to  themselves  and  himself,  I  think 
that  there  arises  a  sufficient  inference  that  it  was  the  inten- 

(a)  17  Jur.  1005.  (b)  2  ExcL  581.  (o)  3  Mad.  261. 
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lion  of  the  parties  that  this  liberty  to  sell  (which  seems  to 
be  the  more  correct  phrase  by  which  to  describe  it)  should 
be  given  to  the  same  persons  as  were  entitled  to  the  money, 
namely,  to  the  two  mortgagees  and  the  survivor  of  them. 

But  I  prefer  to  decide  the  case  upon  the  broader  ground, 
that  this  was  a  mortgage,  by  which  the  whole  fee  simple 
and  the  legal  dominion  over  it  were  vested  in  the  mort- 
gagees, and  the  mortgagor  intended  to  give  them  the  power 
of  dealing  with  the  estate  "without  the  danger  of  his  inter- 
fering by  filing  a  bill  for  redemption.  For  that  purpose  he 
gave  them  full  power  of  barring  the  equity  of  redemption, 
and  making  the  legal  fee  simple  available  as  a  security  to 
the  same  extent,  and  in  the  same  manner  as  they  were  inter- 
ested in  the  money  and  in  the  land,  both  of  which  would  go 
to  the  survivor. 
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WEBB  V.  LEDSAM. 


March  14. 


Hugh  HERINSHA  W  devised  all  his  real  estate  to  three  BreachofTnut 
trustees,  Sheffield,  Webb^  and  Thomas  Herinahaw,  their  ^jvwtel^ 
heirs  and  assigns,  in  trust  to  sell  and  invest  the  proceeds  of  ^«^>^  h  all 
such  sale  upon  Government  or  real  securities  for  purposes  Tnwteeawith 
mentioned  in  the  will,  and  he  appointed  his  said  trustees  a  power  to 

BCiJ,  ftQQ  to 

executors  of  his  wilL  invest  the 

isrooofids  in 

In  1832  the  trustees  contracted  to  sell  certain  of  the  Qovemment 
testator's  real  estate  to  Ledaam,  for  1500i.;  and  accord-  JSe'g^okiTe 

estate,  and 
received  only  part  of  the  purchase  money,  but  executed  a  conveyance  to  the  purchaser, 
on  the  back  of  which  was  indorsed  a  receipt  for  the  whole  sum,  which  was  signed  by  them 
alL  This  deed,  and  the  other  title  deeds,  they  retained  as  a  security  for  the  unpaid  pur- 
chase money  with  interest,  and  they  entered  into  a  written  agreement  with  the  purchaser 
that  the  deeds  should  remain  with  them  as  such  security,  and  that  he  should,  if  required, 
execute  a  proper  mortgage.  This  agreement  was  signed  by  the  purchaser,  and  by  the  trus- 
tee in  whose  custody  the  deeds  were  placed.  Eight  years  afterwards  the  purchaser  paid 
the  principal  and  interest  of  his  debt  to  this  trustee,  and  received  from  him  the  deeds,  in- 
cluding the  conveyance  with  the  receipt  indorsed: — Held,  that  by  such  payment  the  pu]> 
chaser  did  not  discharge  himself  of  his  liability  incurred  by  participation  in  the  breach  of 
trust,  and  the  trustee  who  roceived  the  money  having  misapplied  it  and  absconded,  the 
purchaser  was  made  to  pay  it  over  again. 
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ingly  indeatures  of  lease  and  release  were  executed  by  the 
tinstees  and  Ledaa/m,  whereby,  in  consideration  of  15002L 
expressed  to  be  paid  to  the  trustees  by  Ledaamv,  they  con- 
veyed the  said  estate  to  Ledwm,  in  fee,  and  a  receipt  for 
15002.  was  indorsed  upon  the  deed,  and  signed  by  all  the 
trustees. 

Of  the  purchase-money,  600i.  only  was  in  fact  paid,  the 
remaining  lOOOZ.  being  left  unpaid  upon  security  of  a 
deposit  of  the  title  deeds,  including  the  said  conveyance,  with 
Webby  one  of  the  trustees,  and  a  memorandum  of  agree- 
ment, dated  the  27th  of  June,  1833,  which  was  made  be- 
tween Ledsara  and  the  trustees,  and  was  signed  by  Led- 
8a7H  and  Webb,  By  such  memorandum,  after  reciting  that 
the  three  trustees  had  on  that  day  advanced  to  Ledaa/m 
the  sum  of  1000{.,  and  that  Ledsam  had  deposited  the 
title  deeds  relating  to  the  said  estate  with  them,  in  order 
to  secure  the  repayment  thereof  with  interest  for  the  same 
after  the  rate  of  U.  per  cent  per  annum,  Ledaam  agreed 
and  declared  that  the  said  title  deeds  should  remain  as  a 
security  to  the  said  trustees  for  the  repayment  of  the  said 
sum  of  10002.  with  interest  for  the  same  after  the  rate 
aforesaid,  and  that  he  would,  if  called  upon  so  to  do,  exe- 
cute a  good  and  valid  mortgage  to  the  said  trustees,  or  the 
survivor  or  survivors  of  them,  of  the  said  estate. 

In  the  year  1841  Ledaara  paid  the  simi  of  10002.,  together 
with  all  interest  due  in  respect  thereof,  to  Webb  (who  was 
throughout  the  acting  trustee  of  the  will),  and  thereupon 
Webb  delivered  up  to  Ledaara  the  title  deeds  including  the 
said  conveyance.  Webb  applied  the  10002.  to  his  own  use, 
and  absconded. 

The  persons  beneficially  interested  in  the  money  under 
the  will  of  Hugh  Herinshaw  filed  the  bill  in  this  suit 
against  Ledaam  and  the  trustees  other  than  Webby  to  com< 
pel  Ledaam  to  make  good  the  10002. 
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Mr.  RoU,  Q.  C,  and  Mr.  Karalake  for  the  Plaintifis. 

Mr.  W.  M.  JameSy  Q.  C,  and  Mr.  Simpson  for  the  De- 
fendant Ledsa/m. 

Ledsam  has  discharged  himself  from  liability,  by  paying 
the  money  to  one  trustee  and  taking  from  him  a  receipt 
signed  by  all  three. 

Mr.  Schomberg  for  another  Defendant 


ArgwncnU 


Vice-Chancellor  Sik  W.  Page  Wood  : —  judgme^u. 

This  is  a  hard  case ;  but  my  opinion  is  clearly  against 
the  Defendant  under  the  circumstances  of  the  transaction. 
Three  trustees  had  power  under  a  will  to  sell  certain  pro- 
perty and  to  invest  the  money  on  Government  or  real 
securities;  but  they  had  no  power  to  part  with  the  legal 
estate  in  the  property  and  to  receive  only  a  portion  of  the 
purchase  money,  and  to  leave  the  rest  in  the  hands  of  the 
purchaser  on  the  security  of  an  equitable  mortgage  by  de- 
posit of  the  title  deeds,  and  an  agreement  by  the  purchaser 
to  execute  a  mortgage  of  the  property  when  required, 
which  is  the  course  they  actually  took.  The  purchaser 
knew  that  he  was  dealing  with  trustees  and  was  aware  of 
their  powers,  and  knew  that  the  purchase  moneys  left  in 
his  hands  were  in  truth  allowed  so  to  remain  by  the  trus- 
tees as  trust  moneys,  in  contravention  of  their  trust  He 
waS)  therefore,  a  party  to  that  breach  of  trust  ab  initio, 
and  had  to  discharge  himself  from  the  liability  which  he 
thereby  incurred.  The  mode  in  which  he  attempted  to 
do  this  was,  having  executed  an  agreement  by  which  he 
declared  that  he  had  deposited  the  title  deeds  of  the 
property  as  a  security  for  the  payment  of  the  unpaid 
purchase  money  to  the  three  trustees,  and  they  having 
signed  a  receipt  for  the  whole  of  the  purchase  money  on 
the  back  of  the  deed  by  which  the  estate  was  conveyed,  and 
that  deed,  with  the  other  title  deeds,  having  been  allowed 
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1850.  ^      to  remain  in  the  hands  of  one  of  the  trustees,  the  purchaser 
paid  to  that  trustee  the  rest  of  the  purchase  money,  and 
obtained  the  title  deeds  from  him.     I  must  admit  that  I 
know  of  no  authority  for  holding  a  man  liable  to  pay  over 
again  purchase  money  which  he  has  paid  to  one  of  seve- 
ral trustees  upon  a  receipt  signed  by  them  alL    That  is  a 
very  different  case  from  a  person  having  in  hand  trust 
moneys  upon  an  equitable  mortgage  not  warranted  by  the 
trust,  and  some  years  afterwards  seeking  to  discharge  him- 
self by  paying  those  moneys  over  to  the  trustee  who  has  the 
custody  of  the  deeds,  and  obtaining  possession  of  the  deeds, 
on  one  of  which  there  is  a  receipt  for  the  money  indorsed, 
which  is  signed  by  all  the  trustees.     One  of  the  trustees 
must  necessarily  have  the  custody  of  the  deeds,  and  I  cannot 
hold  that  by  such  payment  and  by  so  obtaining  possession  of 
the  deeds  from  the  trustee  the  Defendant  has  discharged 
himself  of  his  liability  in  respect  of  the  trust  moneys  left  in 
his  hands.     If  the  trustees  had  conveyed  the  estate  to  the 
Defendant^  and  received  the  piurchase  money  from  him,  or 
had  appeared  to  have  received  it,  and  had  then  taken  a 
reconveyance  of  the  legal  estate  upon  an  advance  of  monej 
to  the  purchaser  by  way  of  mortgage,  that  would  have 
been  a  proper  proceeding,  and  the  purchaser  must  then 
have  obtained  a  reconveyance  of  the  legal  estate  from  all 
the  trustees  when  he  paid  off  the  mortgage.     That  was  the 
only  proper  mode  of  doing  it ;  and  if  the  transaction  had 
been  of  that  nature  this  difficulty  could  not  have  occurred 
It  is  entirely  in  consequence  of  the  original  breach  of  trust 
that  the  loss  has  arisen. 
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HERVEY  V,  SMITH.  March  idth. 

In  1839,  Thomas  CubiM,  being  lessee  for  a  long  term  of  Mandatory 

years  of  a  piece  of  ground,  extending  from  HcbUcin  Street  .b^^J!!!/,^ 

Fesf  to  Lowndes  Street,  which  is  at  right  angles  therewith,  ^loaaory  Mo- 

^          ^  ^           °                              turn, 
behind  the  comer  house  at  the  jimction  of  those  two  streets,         

agreed  to  grant  a  building  lease  of  that  part  which  fronted  fendant  had 

Hcdkm  Street  West  to  Fulton;  and  it  was  agreed  that  the  o^^^t^d  the 

'  ^  pasaage  of 

side  wall  of  the  house  to  be  built  by  Fulton  adjoining  Bmoke  from 
the  portion  of  the  land  reserved,  and  which  fronted  to  thePlaintiflfe 
Lowndes  Street,  should  be  built  as  a  party  wall,  half  its  j^^^ 
thickness  being  upon  the  land  demised,  and  half  upon  the  *««■  right  to 
land  reserved.  Fulton  accordingly  built  the  house,  No.  7,  doubtful,  by 
HaUcm  Street  West,  and  built  the  party  wall  as  agreed,  Sp^^he  top 
and  made  two  flues  in  it,  as  the  bill  aUeged,  for  the  use  of  of  the  chimney 

'  o     '  pota,  a  man- 

any  dwelling-house  which  might  afterwards  be  built  upon  datwry  iiyunc- 

the  reserved  land;  and  in  August,  1839,  Cubitt  granted  ed upon inter- 

him  a  lease  of  the  house  so  built  for  eighty  years.  toa  to'w^pel 

him  to  remoTO 
the  tilea. 
In  1844,  Cvhitt  built  upon  the  reserved  land  the  house. 

No.  12,  Lowndes  Street,  part  of  which  was  against  the  said 

party  wall,  and  the  flues  therein  were  made  use  of  for  the 

fire-places  in  the  butler's  pantiy  and  store-room;  and  he 

thereupon  paid  Fulton  a  sum  of  money  for  the  use  of  such 

party  wall  and  fluea 

By  an  indenture  of  lease,  dated  the  8th  of  December, 
1845,  Cubitt  demised  No.  12,  Lowndes  Street,  to  the  Mar- 
quis of  Bristol,  for  seventy-four  years  and  a  half  from  the 
29th  of  September  then  last,  and  this  lease  the  Marquis  of 
Bristol  assigned  to  the  Plaintiffis. 

The  Defendant^  about  two  years  ago,  became  the  assign 
of  the  lessee  from  Fulton,  for  twenty-one  years  from  1848, 
of  the  other  house  in  HaUcin  Street  West 
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In  February  last,  the  Defendant  obstructed  the  passage 
of  smoke  from  the  two  flues  in  the  so-called  party  wall  by 
placing  tiles  upon  the  top  of  the  chimney  pots ;  and  the 
Plaintiffs,  after  some  correspondence,  filed  this  bill  against 
him  for  an  injimction  to  restrain  the  Defendant,  his  ser- 
vants, agents,  and  workmen,  from  bricking  up,  or  cement- 
ing over,  or  in  any  other  manner  obstructing  or  stopping 
up,  and  from  contmuvng  to  obstruct  or  stop  up  the  before- 
mentioned  flues,  or  either  of  them,  or  any  part  or  parts 
thereof,  and  from  preventing  the  smoke  arising  from  the 
stoves  or  fire-places  in  the  said  butler's  pantry  and  in  the 
said  store-room  in  the  said  house.  No.  12,  Lowndes  Street, 
ascending  up  and  escaping  out  of  such  flues  or  either  of 
them,  and  from  doing  any  other  act^  matter,  or  thing 
whereby  or  by  means  whereof  such  flues  or  either  of  them, 
or  the  use  and  enjoyment  of  such  flues  or  either  of  them, 
might  be  injured  or  interfered  with,  and  from  permitting 
the  brickwork  and  cement,  or  other  materials  which  he 
had  placed  or  caused  to  be  placed  upon  the  said  chimney 
pots  on  the  tops  of  the  said  flues,  or  any  part  of  such 
brickwork  or  cement  or  other  materials  to  remain  thereon. 


This  was  an  interlocutory  motion  for  an  injimction. 

Evidence  was  given  on  the  part  of  the  Defendant  to 
make  out  that  the  wall  in  question  was  not  a  party  wall, 
that  there  was  a  window  in  it,  and  that  it  was  not  of  the 
proper  thickness;  and  that  the  flues  were  so  placed  in  the 
wall  that  two-thirds  of  their  width  were  in  that  half  of  the 
thickness  of  the  wall  which  was  on  the  Defendant's  side, 
and  the  other  one-third  in  that  half  which  was  on  the  side 
of  the  Plaintifib. 

Argumeni.         Mr.  RoU,  Q.  C,  and  Mr.  Fielding   Nalder  for   the 
PlaintiflGs, 


The  right  to  the  party  wall,  so  far  as  it  stands  on  the 
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land  of  the  Plaintiffii,  belongs  to  them : 
kin8  (a). 
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Whether  the  right  is  clear  or  not,  it  is  the  course  of  this 
Court  to  grant  an  injunction  to  prevent  an  obstruction  of 
the  easement  until  that  can  be  tried:  Sutton  v.  Lord 
JUontfort  (6).  And  a  mandatory  injimction  has  been 
granted  in  a  similar  case :  Rankin  v.  Hushiason  (c). 

Mr.  SouthgcUe  for  the  Defendant 

The  wall  in  which  these  flues  are  made  is  not  a  party 
wall,  because  it  ia  between  two  houses  which  are  in  dif- 
ferent streets  and  not  side  by  side,  therefore  it  all  belongs 
to  the  Defendant;  and  the  use  of  these  flues  by  the  Plain- 
tiflfe  was  only  under  a  license,  which  was  revocable,  not- 
withstanding that  value  was  given  for  it:  Wood  v.  Lead- 
bitter  (d).  But  if  it  were  a  party  wall  the  Plaintiffi  or 
their  lessor  could  not^  under  the  Building  Acts»  14  Geo.  3,  c. 
78,  and  7  &  8  Vict  c.  84,  purchase  as  much  of  it  as  they 
might  want^  and  the  use  of  certain  flues  only.  [YlC£- 
Chancellor. — Whether  it  is  a  party  wall  or  not,  you  have 
stopped  up  one-third  too  much  of  the  flues.]  The  defend- 
ant was  compelled  to  do  that  in  order  to  prevent  an 
improper  user  of  his  property,  and  in  such  a  case  this  Court 
will  be  slow  to  interfere  by  injunction. 

Then  the  Defendant  is  a  purchaser  for  value  without 
notice  of  the  easement  now  claimed ;  and  the  Court  will  not 
tmder  any  circumstances  grant  a  mandatory  injunction  in 
a  case  of  this  description  upon  interlocutory  motion.  That 
is  only  done  in  cases  where  there  has  been  a  contract  not 
to  perform  certain  acts  and  a  violation  of  such  contract,  as 
in  Rankin  v.  Huskisaon  (c).     [Vicb-Chancellor. — In 
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(a)  5  Tannt  20. 
(6)  4  Sim.  669. 


(c)  4  Sim.  13. 

(d)  13  M.  &  W.  838. 
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Robmson  v.  Lord  Byron  (a),  such  an  injunction  was 
granted  in  the  case  of  a  sunple  trespass.]  That  case  is 
commented  upon  by  Lord  Brougham,  C,  in  Blake- 
more  V.  The  Olarnorganshire  Ccmal  Company  (6),  where, 
without  denying  the  jurisdiction,  his  Lordship  declined  to 
exercise  it :  The  Oreat  North  of  England  &c.  Junction 
Railway  Company  v.  The  Clarence  Railway  Com- 
pany (c). 

No  reply. 


Judgment.       ViCE-ChANCELLOR  SiR  W.  PaGE  WoOD: — 

I  think  that  upon  the  evidence  before  me  I  am  bound 
to  grant  the  injunction  in  the  terms  of  the  notice  of 
motion. 

•  With  respect  to  the  mandatory  part  of  the  order,  I  can- 
not conceive  a  case  more  analogous  to  that  of  Robinson  v. 
Lord  Byron  (a).  A  most  simple  and  summary  act  has 
been  done  by  the  Defendant^  which  can  as  easily  be 
remedied.  He  has  put  tiles  on  the  tops  of  chimneys,  which 
can  be  taken  off  again.  If  either  of  the  chimneys  had 
happened  to  be  that  of  the  kitchen  or  parlour  fires,  no  one 
could  doubt  that  this  Court  would  interfere  if  there  were 
a  question  to  be  decided  at  the  hearing.  The  chimneys  in 
question  are  only  of  a  store-room  and  pantry,  but  the 
Plaintiffs  having  enjoyed  the  use  of  them  for  ten  years 
they  are  not  to  be  stopped  up  in  this  summary  manner  so 
as  to  occasion  this  inconvenience  to  them.  Several  ques- 
tions have  been  raised  which  may  be  of  importance  at  the 
hearing,  but  there  is  positive  evidence  that  the  wall  in 
which  these    flues  are  placed  was  built  as  a  party  wall 


(a)  lBro.C.  C.687. 


(b)  1  M.  &.  K  185. 


(c)  1  CoU.  607. 
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about  the  time  that  CubiM  demised  it  to  Fulton,  and 
that  it  was  built  for  the  express  purpose  of  being  a  party 
wall,  and  the  flues  were  constructed  to  be  used  for  the 
house  in  Lowndes  Street,  and  five  years  afterwards  Cubitt, 
on  building  the  house,  No.  12,  Lomndes  Street,  paid  Fid- 
ton  money  for  the  use  of  the  party  wall  and  the  two  flues. 

A  question  of  law  arises  whether  this  is  a  party  wall 
within  the  meaning  of  the  Building  Acts,  upon  which  the 
Defendant  has  endeavoured  to  throw  some  doubt,  though 
his  witnesses  have  not  given  distinct  evidence  to  that  efiect 
But  even  if  I  should  have  doubts  on  that  pointy  from  the 
thickness  of  the  wall  and  the  fact  of  there  being  a  window 
in  ity  there  still  remains  a  question  whether  it  may  not 
be  in  some  sense  a  party  wall,  as  one-half  of  the  land  on 
which  it  was  built  was  demised  and  the  other  reserved  by 
Cubitt,  and  therefore  one-third  of  the  flues  would  belong  to 
the  Plaintiffi ;  and  putting  a  tile  over  the  whole  must  be  a 
trespass  as  to  the  stoppage  of  one-third  of  the  smoke. 

Then  there  is  also  an  equitable  question.  If  it  is  proved 
that  these  flues  were  constructed  for  this  very  purpose  by 
FuUon,  and  that  he  afterwards  sold  for  a  valuable  consi- 
deration the  right  of  using  them,  a  portion  of  them  being 
within  his  own  half  of  the  wall  and  a  portion  in  that  part 
which  stands  on  the  adjoining  land,  a  question  arises, 
whether  in  equity,  another  person  having  incurred  the 
expense  of  building  a  house  on  the  other  side  of  and 
against  this  wall,  even  if  it  had  all  belonged  to 
Fulton,  he  having  allowed  this  to  be  done,  the  case  does 
not  come  within  the  numerous  class  of  which  The  East 
India  Company  v.  Vincent  (a)  is  an  example,  where  per- 
sons who  have  allowed  building  operations  to  go  on  in 
their  presence  without  objection,  are  not  afterwards  per- 
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mitted  to  recall  rights  which  may  have  been  thus  acquired, 
and  privileges  which  they  have  permitted  thus  to  become 
equitable  rights.  This  question  must  be  put  in  a  proper 
course  of  investigation. 

A  further  point  suggested  was  as  to  the  Defendant  being 
a  purchaser  for  value  without  notice.  He  bought,  in 
1862,  the  lease  made  by  FvMon  to  Lady  HaiTvngton. 
The  question  of  notice  concerning  the  right  to  an  ease- 
ment is  like  those  cases  in  which  notice  of  possession  by  a 
tenant  of  land  is  notice  of  the  terms  of  his  holding.  I 
think  that  there  is  sufficient  doubt  upon  this  point  to 
enable  me  to  say  that  the  right  ought  not  to  be  summarily 
interrupted  until  the  point  is  determined.  The  Defendant 
had  two  chimney  pots  on  the  top  of  his  house  which  were 
continually  smoking,  and  had  been  in  use  since  1844,  and 
the  question  is,  whether  he  had  not  such  notice  of  the  right 
of  the  Plaintiffs  as  to  put  him  upon  inquiry,  and  wliether 
he  was  not^  therefore,  affected  by  all  the  equities  which 
affected  his  vendor. 

I  think  that  there  is  such  a  possibility  of  there  being 
legal  and  equitable  rights  to  be  determined  in  this  case  as 
to  enable  me  to  decide  that  the  Defendant  must  not  sum- 
marily put  an  end  to  the  enjoyment  of  this  easement  by 
the  Flaintiffi. 

The  order  must  follow  the  form  in  Robinaon  v.  Lord 
Byron  (a). 


MinuU  Injunction  to  restrain  the  Defendant,  his  servants,  agenti,  and 

of  Order.  workmen  from  doing  any  act  to  prevent  the  amoke  from  arisiiig 
from  the  stoves  or  fire-places  in  the  said  bntler's  pantry,  &c  (follow- 
ing the  terms  of  the  prayer.) 


(a)  1  Bro.  C.  C.  587. 
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1856. 


GILL  V.  RAYNER  %^^i 

±  HIS  was  a  motion  to  discharge  for  irregularity  an  order  Motumfor 

of  course  to  amend  the  bill  in  this  suit,  obtained  on  the  Amendment— 

Ist  of  March,  1855,  under  the  following  circumstances  : —    ^I^^*^ 

The  bill  was  filed  on  the  21st  of  July,  1853,  and  served   ^  ^TT^ 

J'  '  A  Plaintiff 

the  same  day.    The  Defendants  appeared  on  the  29tL  ha^ggiTon 

On  the  22nd  of  December,  1863,  notice  of  motion  for  a  SonlfordT^ 
decree  was  served  by  the  Plaintiflfe  on  the  Defendants' .-^ ™*y?^ 
solicitor,  and  affidavits  on  behalf  of  the  Plaintiffs  were  filed  of  ooune  to 
to  support  the  motion.     The  Defendants  filed  affidavits  in  bill  after  the 
answer,  and  the  Plaintiffi  filed  two  affidavits  in  reply.  Sed  affldavHa 

^  in  opposition 

to  the  motion 
The  motion  for  decree  was  not  set  down  for  hearing.  for  decree. 

On  the  16th  of  May,  1854,  one  of  the  Defendants  died, 
and  the  suit  thereby  abated  as  to  his  interest 

Upon  the  1st  of  March,  1855,  the  order  to  amend,  now 
complained  of,  was  obtained  as  of  course. 

Mr.  J.  H,  Pal/mer  now  moved  to   discharge  this  order 
for  irregularity. 

Mr.  JamveSy  Q.  C,  and  Mr.  QUI  contrit,  referred  to  Boyd 
V.  Jaeger  (a). 

Mr.  PcUmer  in  reply. 

The  Vice-Chancellor  reserved  his  judgment 


(a)  10  Hare,  App.  liv. 
VOU  I.  D  D  K.  J. 


AffU  ISth. 
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1865. 

Vicb-Chancellor  Sir  W.  Page  Wood  : — 

This  is  a  question  of  practice,  whether,  according  to  the 
Jydgnteiu.  ^^^^^"^se  of  the  Court,  a  Plaintiflf,  after  having  given  notice  of 
motion  for  a  decree  and  not  having  set  it  dpvni,  is  at 
liberty  to  obtain  an  order  of  course  to  amend  his  bill, 
being  in  time  to  obtain  an  order  of  course  to  amend,  imless 
prevented  by  the  notice  of  motion  for  a  decree.  Upwi  looking 
through  the  statute  and  the  orders  on  this  subject,  I  cannot 
help  concluding  that  there  has  been  some  omission  to 
guard  against  the  consequences  of  such  a  proceeding, 
though  the  very  case  has  to  a  certain  degree  been  con- 
templated. The  Act  of  the  15th  &  16th  Vici  c.  86,  having 
given  power  to  proceed  by  a  motion  for  a  decree,  provides 
by  the  26th  section,  that ''  where  notice  of  motion  for  a 
decree  or  decretal  order  shall  not  have  been  given,  or 
having  been  given  where  a  decree  or  decretal  order  shall 
not  have  been  made  thereon,  issue  shall  be  joined  by  filing 
a  replication  in  the  form  or  to  the  effect  of  the  replica- 
tion now  in  use  in  the  said  Court;  and  where  a  Defendant 
shall  not  have  been  required  to  answer  and  shall  not  have 
answered  the  Plaintiff's  bill  he  shall  be  considered  to  have 
traversed  the  case  made  by  the  bilL^' 

That  section  may  have  contemplated  simply  the  case  oi 
notice  of  the  motion  having  been  given,  the  motion  having 
been  set  down,  and  the  Court  at  the  hearing  not  having 
thought  fit  to  make  any  order  except  that  it  should  stand 
over,  or  making  no  order,  but  allowing  the  cause  to  proceed 
as  if  no  such  notice  had  been  given.  But  it  provides,  that, 
although  the  notice  is  given  if  no  such  decree  is  made,  issue 
must  be  joined,  and  the  cause  must  goon  in  the  regiilaroouise. 
Then,  by  the  Orders  of  the  7th  of  August,  1852,  within  four- 
teen days  after  the  service  of  the  notice,  not  after  setting  the 
motion  down,  the  Defendant's  affidavits  are  to  be  filed,  and 
the  affidavits  in  reply  within  seven  days  aft.erwards;  and 
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by  the  27th  Order,  every  notice  of  motion  is  to  be  entered  1855. 
with  the  regiBtrar,  who  is  to  make  out  a  list  of  such 
motions^  and  the  same  are  to  be  heard  according  to  such 
list^  unless  the  Court  shall  make  order  to  the  contrary. 
No  time  is  specified;  but  it  has  been  decided  by  the 
Lords  Justices,  that,  after  a  month  has  elapsed  without  such 
entry,  the  Court  will  not  allow  the  cause  to  be  set  down ; 
probably  the  effect  of  that  will  be,  that  the  notice  of  motion 
miist  be  entered  with  the  registrar  immediately  after  it  is 
given. 

The  28th  Order  provides,  that,  "  where  a  Defendant  shall 
not  have  been  required  to  answer,  and  shall  not  have 
answered  the  Plaintiff's  bill,  so  that,  under  the  15  &  16 
Vict  a  86,  s.  26,  he  is  to  be  considered  as  having  tra- 
versed the  case  made  by  the  bill,  issue  is  nevertheless 
to  be  joined  by  filing  a  replication  in  the  form  or  to  the 
effect  of  the  replication  now  in  use:"  evidently  referring  to 
the  provisions  of  the  26th  section,  that^  where  notice  of 
motion  is  given  and  no  order  is  made,  issue  is  to  be  joined  ; 
and  this  points  to  the  mode  in  which  that  is  to  be  done. 
Then  the  29th  Order,  which  is  important  here,  is>  that  a 
Defendant  who  shall  not  have  been  required  to  answer, 
and  shall  not  have  answered,  shall  be  at  liberty  to  apply 
for  an  order  to  dismiss  the  bill  for  want  of  prosecution  at 
any  time  after  the  expiration  of  three  months  from  the 
time  of  his  appearance,  unless  a  motion  for  a  decree  or 
decretal  order  shall  have  been  set  down  in  the  mean  time, 
or  the  cause  shall  have  been  set  down  to  be  heard;  and 
the  Court  may  upon  such  application,  if  it  shall  think  fit, 
make  an  order  dismissing  the  bill,  or  make  such  other 
order  or  impose  such  terms  as  may  appear  just  and  reason- 
able ;  so  that  it  seems  to  be  provided,  that^  notwithstanding 
the  notice  of  motion  for  a  decree,  if  it  be  not  set  down, 
a  Defendant  is  after  three  months  from  the  time  of  his 
appearance  to   be   at  liberty  to  move  to  dismiss,  which 

dd2 
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would  of  0011186  clear  him  from  the  whole  efiect  of  the 
suit,  and  he  could  obtain  the  costs  of  the  notice  of  motion 
fof  decree  either  as  costs  in  the  cause  or  as  the  costs  of  an 
abandoned  motion. 

The  order  which  has  been  obtained  here  is  an  ord^r  of 
course;  and  I  was  referred  by  counsel  to  the  practice  in 
another  branch  of  the  Court,  in  which  orders  of  oouise 
had  been  refused  after  a  notice  of  motion  for  a  decree  has 
been  given.  This  could  hardly  be  so,  for  no  application  for 
an  order  of  course  could  be  made  personally  to  the  Judga 
I  have  communicated  with  the  learned  Judge  referred  to, 
and  he  says,  what  I  entirely  agree  in,  that  he  should  not 
consider  this  to  be  a  case  for  any  indulgence  on  a  special 
application.  Under  the  general  orders  of  the  Court  a  Plain- 
tiff has  a  right  to  amend  his  bill  before  answer.  Here  no 
answer  is  required,  and  the  Defendant  has  still  an  option, 
after  three  months  from  his  appearance,  to  move  to  dismiss 
for  want  of  prosecution.  The  hardship  of  the  case  is,  that  a 
Plaintiff  should  give  notice  of  motion  for  decree,  and  there^ 
by  oblige  Defendants  to  file  affidavits,  and  thus  become  ac- 
quainted with  their  evidence,  and  should  then  amend  his 
bill ;  and  this  does  not  seem  to  be  sufficientiy  provided  for, 
because  when  the  Plaintiff  has  served  notice  of  motion  for  a 
decree,  he  is  not  obliged  to  set  it  down  at  once,  but  the  De- 
fendant is  obliged  to  file  his  affidavits  within  fourteen  days. 
That  might  be  met^  as  seems  reasonable,  especially  since 
the  decision  of  the  Lords  Justices,  by  holding  that  in  such 
cases  it  should  be  set  down  at  once.  I  think  I  cannot 
discharge  this  order  for  irregularity,  but  it  is  not  a  case 
for  costa 
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1855. 


HORN  V.  THE  KILKENNY  AND  GREAT  SOUTH-  Jaf^^ihdb 
ERN  AND  WESTERN  RAILWAY  COMPANY.  ^^ 

1  HE  original  bill  was  filed  in  1854}  by  three  of  the  share-  ^^^^^^^_ 
holders  of  the  company,  on  behalf  of  themselves  and  all  inj^nctUm— 
other  shareholders  except  the  Defendants^  against  the  com-  jsv^.    ^ 
pany  and  its  directora      It  stated,  that,  by  the  company's  „   ^IZ  ^^^^ 
Act,  the  number  of  shares  into  which  the  capital  was  to  be  by  share- 
divided  was  limited  to  11,250,  and  the  amoimt  of  each  company  on 
6hare  to  20i. ;  but^  at  the  time  of  the  passing  of  the  Act,  Jhemaelves 
the  Parliamentary  contract  had  been  executed  for  440,000?.  «f  ^  ^^  ?)^«' 

'^  shareholden 

capital,  or  17,600  shares  of  251.  each;  that  the  directors,  exoepttheDe- 
of  their  own  authority,  and  without  the  knowledge  of  the  i^uut  the 
Plaintifls  and  the  general  body  of  the  subscribers,  withdrew  ^^^ 
the  whole  of  6350  shares,  being  the  excess  of  the  17,600  "©eking  to  be 

relieved  from 

shares  over  the  1 1,250  shares  limited  by  the  Act,  exclu-  calls  aa  impro- 
sively,  from  the  shares  originally  subscribed  for  by  them-  ^da^nm 
selves,  and  only  entered  themselves  in  the  register  as  share-  pt«np  "^* 

•^  ^    ^  ^     o  junction  re- 

holders  for  the  remaining  ntmiber  of  their  shares,  each  re-  straining  ftu> 

duced  in  amount  from  252.  to  202.,  upon  which  alone  the  inn  for  such 

deposit  of  IZ.  10«.  was  paid, — ^the  deposit  upon  the  with-  ^^ent^f 

drawn  shares  either  not  having  been  paid,  or  being  re-  ^^^^  amount 

a  I        >        ^         o  into  Court,  the 

turned  at  the  time  when  the  shares  were    withdrawn ;  aolicitora  of 

whereas  the  Plaintiffs  and  the  other  subscribers  not  so  and^of"the 

favoured  were  all  entered  in  the  register  as  shareholders  ««*<>"  "»*^« 

®  smt,  who  were 

cognisant  of 
the  transac- 
tions of  which  the  bill  complained,  commenced  an  action  against  the  company  and  allowed 
them  to  submit  to  judgment  by  default  for  the  balance  of  their  bill  of  costs,  and  upon  a  re- 
turn of  nulla  bona  proceeded  by  sd.  fit.  against  the  Plaintifib:— i/e^d,  that  the  solicitors 
were  properly  made  Defendants  by  amendment ;  and  the  Court,  inferring  fVom  the  evidence 
that  it  was  an  object  of  the  action  to  prevent  the  prosecution  of  the  suit,  restrained  them 
mitil  the  hearing  of  the  cause,  from  proceeding  on  the  soi.  &.  against  the  Plaintiffii,  or  any 
other  person  on  whose  behalf  the  bill  was  filed ;  and  refused  to  put  Plaintiffs  upon  terms  of 
giying  judgment  to  the  extent  of  their  debt. 

Such  conduct  on  the  part  of  a  creditor  is  an  improper  exercise  of  his  rights,  and  amounts 
to  oonstructiye  fraud,  within  the  principle  of  TViylor  t.  Hv^Ka  (2  J.  ft  L.  24). 

The  Court  will  not  allow  a  person,  claiming  to  be  a  creditor,  to  proceed,  on  behalf  of  one 
of  the  parties  litigant  in  a  suit,  to  determine,  as  between  such  parties,  by  hostile  proceed- 
ings dehors  the  suit,  the  rights  which  are  the  subject  of  the  origmal  litigation. 
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1855.  for  the  whole  of  the  original  shares,  reduced,  however,  fix)in 

""hSwT  25i.   to  20i.     The  bill  further  stated  that,  the  directors 

Thb^kin-  having,  as  they  alleged,   expended    nearly  22,000i.  on 

ITT  ft  Grkat  behalf  of  the  company,  which,  in  consequence  of  the  deposit 

SOUTHXRN  ,.-1  ,  .1  -.tft^^/xi  J 

AND  WxsTKRN  of  1{.  lOd.  havuig  bccn  only  paid  on  11,250  shares  and  not 
Railway  Co.  ^^  ^^  ^^  gg^Q  withdrawn  shares,  they  were  unable  to  meet^ 
S^***^"^^'  had  made  three  calls  on  the  11,250  shares ;  and  it  cbaiged, 
that  the  making  such  calls  was,  under  the  circumstances, 
an  improper  exercise  of  the  powers  of  the  directors^  inas- 
much as,  if  they  had  discharged  their  duty  in  enforcing 
the  payment,  or  not  returning  the  deposit  of  II.  10«.  per 
share  upon  all  the  original  shares,  no  call  would  have  been 
necessary.  The  bill  further  charged,  that  the  directors 
threatened  to  sue  the  Flaintifib,  and  many  of  the  other 
subscribers,  for  the  amount  of  all  the  three  calls  upon  the 
whole  number  of  the  shares  originally  subscribed  for  by 
them,  and  prayed  that  it  might  be,  declared,  that^  on 
the  passing  of  the  Act,  not  only  ought  the  shares  sub- 
scribed for  in  the  Parliamentary  contract  to  have  been 
reduced  in  amount  from  252.  to  20{.  each,  but  the  number 
of  shares  for  which  each  subscriber  signed  the  contract 
ought  to  have  been  reduced  in  the  proportion  of  17^600  to 
1 1,250,  80  that  the  benefit  of  the  reduction  effected  by  the 
Act  might  be  shared  by  all  the  subscribers,  as  near  as 
possible,  pro  ratd^  in  proportion  to  the  number  of  shares 
originally  subscribed  for  by  them ;  and  that  it  might  be 
declared  that  the  calls  were  illegal  and  void,  or  that  they 
ought  not  to  be  enforced  until  the  deposits  upon  the  with- 
drawn shares  had  been  paid  to  the  company  with  interest; 
and  that  the  company  and  the  directors  might  be  re- 
strained from  enforcing  the  payment  of  such  calls*  and 
from  making  any  new  call  upon  the  shareholders  until  the 
deposits  upon  the  withdrawn  shares  had  been  paid.  The 
bill  also  prayed,  that  the  directors  might  be  decreed  to 
make  good  pail  of  the  funds  of  the  company,  expended,  as 
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ih«  bill  all^^  in  imauoceesful  applications  to  Parliament^  1866. 

against  the  wishes  of  the  Plaintifib  and  the  great  body  of  the  hohji" 

shareholdeis,  who  had  been  excluded  by  the  directors  from  J- 


taking  part  in  the  transactions  of  the  company,  and  to    nt&Gbiat 

indemnify  the  company  against  the  unpaid  portion  of  the  ^itd  wmuur 

expenses  incidental  to  such  applications.  ^^^"'^^'^  ^®* 


The  company  having  commenced  actions  against  the 
Plaintifib  for  the  amount  of  the  calls,  in  respect  of  which 
the  bill  prayed  relief,  the  Plaintif&s  moved  for  an  injunc- 
tion to  stay  execution;  and  by  an  order  made  in  July, 
1854,  the  injunction  was  granted,  upon  the  Plaintifib  pay- 
ing the  amount  of  such  ccdls  into  Court;  and  the  motion 
was  ordered  to  stand  over  until  the  hearing.    . 

Some  months  after  this  order  was  made,  and  after  the 
Plaintiffii  had  paid  the  amount  of  their  calls  into  Court, 
Mesara  Edwa/rda,  Baddiffe  and  Daviea,  the  aolidtors  of 
the  company,  conmienced  an  action  against  the  company 
for  44172.  Se.  lOd.,  the  allied  balance  of  their  bill  of 
costs ;  and  having  recovered  judgment  by  default^  served 
the  Flaintifib,  in  January,  1855,  with  notices  of  intended 
application  to  the  Court  of  Common  Pleas,  for  rules  to 
shew  cause  why  writs  of  scire  hiciaa  on  the  judgment 
should  not  issue  against  the  Plaintiffif,  as  shareholders  of 
the  company,  to  satisfy  the  solicitors,  in  the  amount  of 
their  judgment^  to  the  extent  of  shares  in  the  capital  of 
the  company  not  pidd  up. 

It  appeared  that  Messrs.  Edwards  Jt  Co,  were  the  soli- 
tors  of  the  company  and  of  the  directors  in  the  suit,  and  had 
acted  as  solicitors  of  the  company  from  its  formation ;  that 
their  bill  of  costs  was  upon  a  current  accoimt^  extending 
from  1847  to  1854,  and  that  a  part  of  it  was  for  costs  in- 
curred in  the  unsuccessful  applications  to  Parliament  in 
respect  of  which  the  Plaintifis  by  the  original  bill  sought 
relief!     It  did  not  appear  that  the  solicitors  had  taken  any 
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meafiures  to  obtain  payment  of  their  bill  of  costs  previously 
'^^^      to  the  order  of  July,  1854. 


V. 


Statement. 


Thb  KiLKEN-  Upon  being  served  with  the  notices,  the  Plaintiflfe  amend- 
SouTHBRN     ed  their  bill  by  making  Ed/wards,  Baddiffe,  and  Daviea, 

RiaLWAT^Ca  Defendants,  stating  such  of  the  matters  above  mentioned  as 
had  occurred  since  the  filing  of  the  bill,  and  charging  that 
the  judgment  had  been  recovered,  and  the  notices  served,  in 
collusion  with  and  for  the  purposes  of  the  ccnnpany  and 
directors,  and  that  the  judgment  ought  to  be  considered 
as  fraudulent  against  the  Plaintifis ;  and  they  prayed  that 
the  bill  of  costs  of  the  Defendants,  the  solicitors,  might  be 
taxed,  and  the  amount  (if  any)  properly  chargeable  against 
the  company  ascertained  and  paid ;  and  that,  in  the  mean- 
time, the  Defendants  might  be  restrained  firom  taking  or  pro- 
secuting any  proceedings  at  law,  by  writ  of  scire  &cias  or 
otherwise,  on  or  in  respect  of  the  said  judgment  against  the 
Plaintifib,  or  the  other  persons  on  whose  behalf  the  Inll  was 
filed. 

The  Plaintiffs  now  moved  for  an  injunction  as  prayed  by 
their  amended  bill 

The  affidavit  of  the  Plaintiff  Horn,  in  support  of  the 
motion,  contained  the  following  passage — ^"The  said  De- 
fendants" (the  solicitors),  "acting,  as  I  verily  believe,  in 
collusion  with  and  for  the  purposes  of  the  company  and 
the  directors  thereof  or  some  of  them,  and  for  their  own 
purposes,  and  with  the  view  of  further  harassing  and  of 
intimidating  us,"  the  Plaintiffs,  **amd  undvly  to  prevent 
the  due  prosecution  of  this  8v4i"  caused  the  Plamtifis  to 
be  served  with  notices  of  the  intended  applications  to  the 
Court  of  Common  Pleas. 

The  Defendant,  Radcliffe,  by  his  affidavit  denied  that  the 
judgment  was  recovered  in  collusion  with  the  company  or  the 
directors,  or  any  of  them ;  and  he  deposed  that  he  had  caused 
execution  to  be  issued  cm  the  judgment  against  the  company, 
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and  to  be  delivered  to  the  sheriff,  who  made  a  return  of  nulla        1865. 
bona;  and  that^  being  unable  to  recover  the  amount  of  the        hobv 
judgment  from  the  company,  he  had  been  advised  by   m^Jl 
counsel  that  his  firm,  as  creditors  of  the  company,  had  a    vik  Gbeat 
dear  right  to  proceed  against  any  of  the  shareholders;  and  and  Wktkbn 
that  he  accordingly,  "  without  any  communication  with  the    ^"'^^^  ^• 
company  or  any  of  the  directors  thereof,"  gave  directions 
for  proceedings  to  be  taken  against  the  Flaintifb ;  and  he 
then  proceeded  to  depose  thus,  ''  but  I  deny  that  I  did  so, 
or  that  the  notice  referred  to  in  the  amended  bill  was  served  on 
them  "  (the  Plaintiffs),  "or  either  of  them,  in  collusion  with 
or  for  the  purposes  of  the  company  or  the  directors  theredf, 
or  any  of  them,  or  for  any  other  purpose  than  to  obtain 
payment  of  the  money,  to  which  (as  I  am  advised  and  be- 
lieve) my  said  firm  are  justly  entitled,  and  a  very  large  por- 
tion of  which  is  for  disbursements."' 


Mr.  RoU,  Q.  C,  and  Mr.  Amphlett,  in  support  of  the  Argument. 
motion,  contended,  that^  as  to  so  much  of  the  costs  of  the 
Defendants,  the  soUcitors,  as  had  been  incurred  in  the 
unsuccessful  applications  to  Parliament^  the  body  of  the 
shareholders  could  not  properly  be  charged:  Stevens  v.  The 
South  Devon  Railway  Company  (a),  The  Oreat  Western 
Railway  Company  v.  RtbshoiU  (b),  Attomey-OeTteral  v. 
The  Mayor,  &c.,  of  Wigan  (c) ;  and  as  to  so  much  (if  any) 
of  the  costs  as  was  properly  due  from  the  general  body  of 
the  shareholders,  the  case  was  within  the  principle  of  Tay- 
lor V.  Hughes  (d).  There  shareholders,  who  had  the  manage- 
ment of  the  company's  affidrs,  contributed,  and  called  upon 
the  other  shareholders  to  contribute,  in  proportion  to  the 
number  of  their  shares,  to  a  common  fund  to  be  applied  in 
payment  of  debts,  and  arranged  with  a  creditor  that  he  should 
obtain  a  judgment  against  the  company,  to  be  used  against 

(a)  13  Beav.  48.  (c)  Kay,  268. 

{h)  6  De  G.  &  S.  290,  309.  (rf)  2  J.  &  L.  24,  49,  50. 
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1860.        such  of  the  ahareholdere  as  refused  to  contribute,  but  with- 
HoBv        ^ut  prejudice  to  his  right  to  proceed  against  any  of  the 
Tm  Kilk«w-   stareholdera  for  the  recovery  of  his  demand.     The  creditor 
kt&Gerat    accordingly  obtained  a  judgment  by  confession  against  the 
AMD  WuTSBir  public  officer,  and,  at  the  instance  of  the  contributors,  issued 
^^^^^  ^-   a  scire  facias  against  the  Flainti£b;  and  Lord  8t  Leonards 
Argwmemi.     YxqH^  that  the  transaction  was  collusive  and  fraudulent  in 
equity,  and  restrained  the  creditor  fix>m  all  further  proceed- 
ings upon  the  scire  fadaa     Here  the  creditors,  if  not  set  in 
motion  in  the  proceedings  at  law  by  an  express  arrangement 
with  the  directors,  were  at  least  acting  in  those  proceedings 
as  the  legal  adviseni  and  on  behalf  of  the  directors,  and  {(« 
the  purpose  of  carrying  out  against   the  plaintiff  the 
directors'  designs; — designs,   moreover,  which  it  was  the 
object  of  this  suit  to  prevent    Such  a  transaction  was  col- 
lusive and  fraudulent  in  equity,  and  one  which  this  Court 
would  restrain;  as  in  Taylor  v.  Hughes,  where  there  was 
not,  as  here,  the  additional  objection  that  a  pending  suit 
was  interfered  with  by  the  proceedings  at  law:  Shortridge 
V.  Bo8cmqv£t  (a),  Femihough  v.  Leader  (6),  Lewis  v.  BUOr 
vag  (c).    Collusion  was,  in  terms,  derded  by  the  Defendant 
Badcliffe;  but  his  affidavit  did  not  deny,  or  notice,  the 
Plaintiff's  averment  that  the  Defendants'  object  was  ''un- 
duly to  prevent  the  due  prosecution  of  this  suit" 

Mr.  J(vmes,  Q.  C,  and  Mr.  Surrage  for  the  Defendants, 
(the  solicitors). — This  injunction  must  be  refused;  for, 

Firsts  the  bill,  as  amended,  presents  a  distinct^  and  per- 
fectly new  equity  against  the  parties  made  Defendants  hj 
amendment,  and  the  relief  prayed  against  them,  even  if  it 
could  be  obtained  upon  a  bill  properly  framed,  must^  upon 
this  bill,  be  refused. 

The  Vice-Chancbllor. — ^The  new  equity  seems  to  flow 

(a)  16  Bear.  84.  (b)  4  Bailw.  Cas.  373.  (c)  Id.  414. 
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▼ery  natarally  out  of  the  old.     The  case  made  by  the 
amended  bill  is,  in  effect,  ^'Your  own  solicitors  are  now 

attempting  to  extort  from  me  that  which  I  was,  from  the  ^.^  ^luv . 

commencement,  endeavouring  to  prevent  your  obtaining/']  ktAGwut 

AVD  WlBTEBX 

But,  apart  from  the  technical  objection,  that  the  amend-       ^^^^ 
ment  is  informal,  the  Plaintifis  must  fail  upon  the  merits;     •^'V"««* 
for, 

.Secondly,  the  costs  of  the  applications  to  Parliament 
were  properly  payable  out  of  the  general  funds,  and  chaig&< 
able  against  the  general  body  of  the  shareholders,  the  pro- 
priety of  such  an  application  being  a  question  of  internal 
r^pilation,  and  one  over  which  this  Court  has  no  jurisdic<- 
tion:  Mozley  v.  Alston  (a),  Brovme  v.  ThBMcwm^ywthakw 
Railway  and  Comal  Company  (6),  Orahmn  v.  The  Bvrh- 
enkead,  Lancashire,  amd  Cheshire  Jvmdion  Maiiway 
Compa/n/y  (c), — (and  here,  as  in  that  case,  there  has  been 
long  acquiescence  on  the  part  of  the  Plaintifib), — Heathcote 
V.  The  NorUi  SUiffbrdahi/re  Railway  Company  (d):  and, 
even  if  the  costs  incurred  in  the  applications  to  Parliament 
should  be  held  not  to  be  chargeable  against  the  body  of  the 
shareholders,  the  Plaintifib  do  not  attempt  to  deny  that  a 
part  of  the  costs  has  been  properly  incurred. 

Thirdly,  there  is  no  collusion ;  and  Taylor  v.  Hughea,  and 
Shortridge  v.  Boeanquet  do  not  apply.  The  Defendant's 
affidavit  expressly  denies  that  there  has  been  any  collusion, 
or  even  any  communication  between  the  solicitors  and 
the  directors ;  and  the  affidavit  of  the  Plaintiff  is  merely, 
that  he  "  verily  believes"  there  has  been  collusion,  without 
stating  any  ground  for  his  belief:  but. 

Fourthly,  collusion  is  a  defence  at  law  as  well  as  in 

(a)  1  Ph.  790.  (c)  2  M*N.  &  G.  146. 

(6)  13  Beav.  32,  47.  (rf)  Id.  100. 
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equity;  and  the  Plaintifib,  if  they  oould  prove  collusion, 
"homT  might  move  at  law  to  have  the  judgment  set  aside: 
Thi^bh-  -*^'^^»^^  V.  The  8Ugo  cmd  Shcmnon  Badhvay  Comn 
mt&Gbbat   pomy(a), 

SOUTHVBN 
AHD  WbBTXBN 

Railway  Co.  If  the  injunction  is  not  refused,  the  Court,  in  granting 
Aryumetu.  it^  will  at  least  put  the  PlaintifEs  upon  terms  of  giving 
judgment  to  the  extent  to  which  they  shall  be  found  in- 
debted to  the  company.  For  the  efifect  of  the  injimction 
would  be  to  restrain  the  Defendants  from  proceeding 
against  the  Flaintifis  or  any  other  person  on  whose  behalf 
the  bill  is  filed, — ^that  is,  any  other  person  except  the  direc- 
tors ;  consequently,  the  Defendants  would  have  no  one  left 
to  sue  but  their  co-defendants,  and  might  lose  the  whole  of 
the  money  to  which  they  are  justly  entitled. 

The  Vicb-Chancellor  directed  the  reply  to  be  con- 
fined to  the  argument,  that  the  Plaintifis  should  be  put 
upon  terms  of  giving  judgment  to  the  extent  to  which 
they  should  be  found  indebted ;  observing,  that  in  Taylor  v. 
Hughes  there  was  no  debt  as  against  the  Plainti£^  who 
had  ceased  to  be  a  shareholder  before  the  date  of  the  con-* 
tract  upon  which  the  judgment  was  recovered. 

Mr.  Arn/pJdetL — The  principle  of  Taylor  v.  Hughes  is 
applicable,  even  assuming  that  by  the  decree  in  this  suit 
the  Plaintiff  will  be  declared  indebted  to  the  company. 
Besides,  the  Court  will  not  permit  Defendants  to  anticipate 
its  decree  by  this  indirect  mode  of  proceeding  through  the 
medium  of  third  partiea 


Judffmeni.      ViCE-ChANCELLOR  SiR  W.  PaOE  WoOD  :— 

This  is  a  motion  for  an  injunction  to  restrain  the  De- 
fendants EduKLrds,  Radcliffe,  and  Davies,  the  solidtora  of 

(a)  In  B.  R.,  not  reported. 
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the  Defendants  to  the  original  bill,  the  directors  of  the  1855. 

company,    firom  proceeding   by  scire  hiciaa  against  the  horn  ^ 

Plaintifis^  who  are  shareholders  of  the  company,  and  the  The^^kkh- 

other  persons  whose  interests  they  represent;   and  it  is  Southrbn 

contended  in  support  of  the  motion,  that  the  case  is  within  railwat^Co, 

*  the  principle  acted  upon  in  Taylor  v.  Hughes  (a).  judoment 

Before  considering  whetheri  upon  the  evidence,  this  case 
is  brought  within  the  principle  of  Taylor  v.  Hughes, 
I  ought  to  notice  the  argument  founded  upon  the 
allied  informality  of  the  bill,  viz.  that  it  presents,  by 
way  of  amendment,  an  entirely  new  equity  against  the 
parties  who  have  been  made  Defendants  to  the  amended 
bilL  In  my  opinion,  the  amendments  only  follow  out  the 
equity  in  the  original  bill.  That  bill  alleges  two  grounds 
for  relief  The  first  is,  that  the  Plaintiflh  are  not  share- 
holda:8  to  the  extent  insisted  upon  by  the  Defendants ; 
because  the  shares,  for  which  the  Parliamentaiy  contract 
was  signed,  were  reduced  by  the  Act  of  Parliament  firom 
17,600  to  1 1,250,  and  therefore  the  Plaintifis'  shares  ought 
to  be  reduced  in  the  same  proportion ;  instead  of  which, 
the  Defendants,  although  they  reduced  their  own  shares, 
put  the  Plaintifis'  names  upon  the  company^s  books 
for  the  whole  amoimt  for  which  they  had  signed  the  con* 
tract  The  other  groimd  in  respect  of  which  the  Plain* 
tifib^eek  relief  by  their  biU,  as  originally  firamed,  is  this, — 
they  claim  to  have  disallowed  certain  costs,  incurred  in 
respect  of  applications  to  Parliament,  and  which,  they  in- 
sist, the  directors  cannot  deduct  out  of  the  funds  of  the 
company.  Upon  this  latter  ground  of  relief  I  do  not  rely. 
I  cannot  give  any  weight  to  that  part  of  the  bill  The  for- 
mer has  been  already  treated  by  me  as  a  case  to  be  tried, 
it  remaining  to  be  determined,  whether  the  Plaintiffs  are 
liable  to  the  full  amount  of  their  shares,  or  only  for  eleven-* 

(a)  2  J.  &  L.  24. 
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sevente^ths  of  them.    Sach  being  the  case  made  by  the 
original  bill,  it  is  now  averred,  by  amendment,  that  the 

TH.  Kiucm..  *"*^*<»"  of  ^^^  ""^  Defendante  have  caused  judgm«it 
NT  &  GiiiAT  to  be  entered  up  against  the  company,  the  company  submitr 
AXD  WsBTBRK  tuig  to  that  judgmcnt;  and  that  the  solicitors,  having  ol>- 
RailwatCo.  f^g^Q^  ^}iat  judgment  against  their  own  clients  in  this  suit. 
Judgment,  have  proceeded  by  scire  facias  to  make  the  Plaintiffis  answer- 
able to  the  full  amount  of  their  unpaid  calls,  treating  them 
as  shareholders  to  the  full  extent  to  which  they  appear  on 
the  company's  list  to  be  shareholders.  Such  a  course  of 
proceeding  on  the  part  of  the  solicitors  would  interfere 
with  one  of  the  main  questions  in  the  original  suit,  and  if 
shewn  to  have  been  adopted  in  collusion  with,  or  for  the 
purposes  of  the  original  Defendants,  the  case  would  be 
brought  within  the  principle  of  Taylor  v.  Hughes.  The 
Court  will  not  allow  a  person  claiming  to  be  a  creditor  to 
proceed  on  behalf  of  one  of  the  parties  litigant  in  a  suit 
to  determine,  as  between  them,  by  hostile  proceedings  do- 
hors  the  suit,  those  rights  which  are  the  subject  of  the  ori- 
ginal litigation ;  and,  if  he  be  put  in  motion  by  either  of  the 
litigant  parties,  he  is  treated  as  one  of  them,  his  claim  as 
a  creditor  is  disregarded,  he  is  considered  as  one  of  the 
parties  to  the  suit,  and  is  only  entitled  to  such  relief  as 
the  whole  effect  of  the  suit  will  give  him.  For  these 
reasons  I  am  of  opinion  that  the  solicitors  have  properiy 
been  made  Defendants,  and  that  the  case  made  against 
them  has  properly  been  introduced  into  this  bill  by 
amendment 

I  come  now  to  the  question,  whether,  upon  the  evidence, 
this  case  is  brought  within  the  principle  of  Taylor  v. 
Hughes.  In  Taylor  v.  Hughes  the  charge  of  collusion  was 
made  out  by  evidence  of  an  express  arrangement  between 
the  manager  and  the  creditors,  who  in  consequence  of  that 
arrangement  allowed  himself  to  be  put  in  motion  in  the 
proceedings  at  law,  being  promised  that  he  should  retain 
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all  his  rights  against  the  other  shareholders  (a).     Here  the         I85ff. 
evidence  as  to  collusion  is,  in  effect,  that  the  firm,  who,        hobk 

as  creditors  of  the  company,  are  Plaintiffis  in  the  action,  ,j,^  e^lkmk- 

are  also  the  solicitors   of  the  directors,   the  original  De-  kt&Orbat 

SotJTRBBK 

fendants  in  this  suit  They  were  the  solicitors  of  the  akd  Wbbtsbh 
directors  from  the  commencement  of  these  proceedings,  in  _t- 
fact,  before  the  Act  of  Parliament  was  applied  for ;  they  JTitdgmmu, 
were,  therefore,  cognisant  of  the  reduction  of  the  original 
number  of  shares,  and  of  the  proceedings  of  the  directors  in 
that  matter,  and  aware  of  all  the  questions  raised  in  the 
suit  Upon  the  institution  of  the  suit,  their  duty,  as 
solicitors  of  the  Defendants,  would  be  by  every  proper 
means  to  enable  the  Ddendants  to  resist  the  Plaintifib' 
claim.  If  they  had  applied  to  other  creditors  of  the 
company,  and  said,  "We  wish  you  to  take  proceed- 
ings in  this  matter;  there  is  litigation  going  on  against 
our  clients  the  directors ;  some  of  the  shareholders  are 
behaving  ill,  and  suing  them  in  equity ;  we  will  give 
you  judgment  by  default  in  an  action  against  the  com- 
pany, if  you  will  proceed,  nominally,  against  the  com- 
pany for  the  amount  of  your  debt :  you  can  then  sue 
whom  you  please,  and  it  would  answer  the  purpose  of 
the  directors  if  you  would  sue  those  shareholders  who  are 
acting  against  them ;" — ^if  such  a  communication  had  taken 
jdace  between  the  solicitors  and  third  persons,  creditors 
of  the  company,  the  case  would  have  been  within  Taylor  v. 
Hughes,  although,  in  the  case  supposed,  not  a  word  had  been 
said  to  the  creditors  by  the  directors  themselves,  but  only  by 
their  l^al  advisers.  Here  there  is  no  need  for  any  such 
communication:  the  solicitors  unite  in  themselves  the  capa- 
cities of  solicitors  to  the  directors,  and  creditors  of  the  com- 
pany; there  is,  therefore^  no  necessity  for  them  to  go  to 
third  persons,  and  request  them,  as  creditors  of  the  com- 
pany, to  institute  these  proceedings  for  the  purpose  of 

(a)  2  J.  &  L.  38. 


410  CASES  IN  CHANCEBT. 

1865.  putting  a  stop  to  the  suit    They  are  themselveB  creditors, 

Horn  ^^^  ^^^^  ^^7  ^  exercise  their  own  powers,  as  creditors^  of 

The  £lken-  ^^"^8  *^*  ^^^  ^®  directors,  which,  if  the  creditor  had  heen 

NT  ftQBBAT  a  third  party,  they  might  have  asked  him  to  do. 

SOOTHBBN 
AND  WbSTBRN 

Railway  Co.  j^  ^^^^  argued  for  the  Defendants,  that  collusion,  and 
Judffmmi^  even  communication,  with  the  directors,  is  expressly  denied 
by  the  oath  of  the  Defendant  who  acted  in  the  proceedings 
at  law.  In  reference  to  that  argument,  however,  I  find  the 
evidence  to  be  this:  One  of  the  Plaintiffii  by  his  affidavit 
deposes  thus — "  I  further  say  that  the  Defendants"  (the 
solicitors)  ''acting,  as  I  verily  believe,  in  collusion  with 
and  for  the  purposes  of  the  company  and  the  directors 
thereof,  or  some  of  them,  and  for  their  own  purposes,  and 
with  the  view  of  further  harassing  and  of  intimidating  us, 
and  wnduLy  to  prevent  the  due  prosecution  of  this  swU" 
caused  the  Flainti£b  to  be  served  with  notices  of  the  in- 
tended applications  to  the  Court  of  Common  Pleas.  Now 
the  form  in  which  that  clause  is  traversed  by  the  affidavit 
on  the  part  of  the  Defendants,  is  very  remarkable.  The 
Defendant  Badcliffe,  the  only  person  who  makes  an  affi- 
davit on  the  subject^ — after  deposing,  that^  being  unable  to 
recover  the  amount  of  his  judgment  firom  the  company,  he 
was  advised  that  his  firm,  as  creditors -of  the  company,  had 
a  right  to  proceed  against  any  of  the  shareholders,  and 
that  accordingly  he,  without  any  conmiimication  with  the 
company  or  any  of  the  directors,  gave  directions  for  pro- 
ceedings to  be  taken  against  the  Plaintiffs — goes  on  to 
traverse  the  passage  I  have  read  from  the  Plaintiffs'  affidavit 
thus  : — ^"  But  I  deny  that  I  did  so,  or  that  the  notice  re- 
ferred to  in  the  amended  bill  was  served  on  them"  (the 
Plaintiffs)  "or  either  of  them  in  collusion  with  or  for  the 
purposes  of  the  company  or  the  directors  thereof,  or  any  of 
them,  or  for  any  other  purpose  than  to  obtain  payment  of 
the  money,  to  which  (as  I  am  advised  and  believe)  my  said 
firm  are  justly  entitled,  and  a  very  large  portion  of  which 
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is  for  disbursements."    Now  it  is  very  remarkable,  that,  in 
traversing  the  Plaintiffs  allegation,  the  Defendant's  affi- 
davit omits  to  traverse  the  "clause  in  which  the  Plaintiff  .j,^^  kilken- 
avers  that  the  object   of  the   Defendants  in  serving  the    nt  k  Great 

.  .  SoUTHliRN 

notices  was  unduly  to  prevent  the  due  prosecution  of  this  amd  Western 
suit  K  it  was  intended  to  admit  that  there  was,  as  it  ^^J!^  ^' 
appears  that  there  was  in  fact,  on  the  part  of  the  creditors,  /««*^«»'. 
an  intention  of  unduly  preventing  the  prosecution  of  this 
suit^  I  regret  that  the  Defendant's  affidavit  should  go  on  to 
deny  that  the  notice  was  served  for  any  other  purpose  than  to 
obtain  payment  of  the  money  to  which  his  firm  were 
entitled.  I  shtdl  be  obliged  to  take  the  Defendant's  affi- 
davit as  admitting  the  averment  which  he  has  thus  omitted 
to  traverse,  and  as  covering  that  charge  only  which  he 
has  expressly  traversed.  It  was  said,  indeed,  in  the  course 
of  the  argument,  that  the  omission  arose  from  some 
misapprehension  as  to  whether  it  was  proper  to  state 
in  an  affidavit  what  had  passed  between  the  solicitors 
of  the  Flaintiffit  and  these  Defendants,  the  facts  being 
that  the  Plaintiffs  were  selected  as  persons  with  whom  it 
would  be  fit  to  try  the  question,  they  representing  all  the 
shareholders  objecting  to  the  proceedings  on  the  part  of 
the  directors  in  respect  of  which  relief  was  sought  by  the 
original  bill  But  if  such  were  the  facts,  the  explanation 
amounts,  in  effect,  to  an  admission  that  the  object  of  the 
Defendants,  the  solicitors,  in  procuring  a  judgment  against 
the  company,  and  then  proceeding  by  scire  facias  against  the 
Plaintiffs  alone,  was  in  truth  to  sue  every  shareholder  who 
complained  of  those  proceedings  on  the  part  of  the  directors 
in  respect  of  which  relief  is  sought  in  the  suit: — in  other 
words,  it  is  an  admission  of  the  averment  which  the  Defend- 
ant's affidavit  has  omitted  to  traverse. 

The  facts,  therefore,  are  reduced  to  these:  the  Defendants, 
the  solicitors,  had  a  bill  of  costs  against  the  company,  upon 
a  current  account  extending  from  1847  to  1854,  and  until 
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I85d.        1864  they  were  content  to  wait  without  payment    In  1854 
HoBK        the  present  suit  was  instituted  against  their  clients^  the 
The  ^lkkjt-   directors ;  the  Plaintiflb'  case  being  that  the  Defendants  (the 
NT  k  Gbbat    directors)  are  seekin£:  to  chaise  them  with  more  than  they 
AND  Wkstbrn  ought  to  mcur.    The  directors  dispute  that,  and  thereupon 
Railway  Co.    ^^  ^^  Pbdntiflfe  allege)  the  solicitors  advised  that  the 
Judffjneni.     directors  should  allow  them,  as  creditors  of  the  company, 
to  recover  judgment^  nominally  against  the  company,  by 
default^  and  then,  as  Lord  St  Leonards  describes  it  in  Tay- 
lor  V.  Hughee  (a),  "  select  their  victims  from  the  contuma- 
cious shareholdera"'    The  Defendant  Baddiffe,  it  is  true, 
denies  communication  with  the  directors  on  the  subject ;  and 
I  will  take  his  affidavit  to  be  true  in  that  respect     I 
will  assume  that  the  solicitors  have  never  had  a  word  of 
conversation  with  the  directors  on  the  subject    Thus  much, 
however,  is  clear,  that  the  solicitors,  aa  the  legal  advisers  of 
the  directors,  allowed  them  to  submit  to  judgment  by  de&ult 
in  an  action  in  which  the  solicitors,  combining  in  them- 
selves the  character  of  l^gal  advisers  of  the  directors  and  cre- 
ditors of  the  company,  were  Plaintiflh,  and  then  did  in  £act 
select  as  their  victims  those  who  opposed  the  views  of  the 
directors.     I  cannot  consider  that  to  be  a  course  which  this 
Court  will  regard  as  a  just  exercise  of  the  legal  rights  of  a 
creditor. 

In  reference  to  the  question  whether  the  Plaintiflfe  should 
not  be  put  upon  the  terms  of  giving  judgment  on  the  scire 
facias  to  the  extent  to  which  they  may  be  found  indebted 
to  the  company,  I  think  that  such  an  order  would  not  be 
just,  because  it  would  be  allowing  the  Defendants,  the 
directors,  to  vary  their  position  and  righto  in  relation  to 
the  Plaintifib  through  the  medium  of  a  third  party  brought 
in  to  assert  their  rights.  The  solicitors  are  not  to  be  de- 
prived of  their  remedies,  or  to  have  to  wait  for  what  is  their 

(a)  2  J.  &  L.  49. 
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due;  butacallimiybemadeforthesatisfadiondfthe  1855. 

or  execution  taken  out  against  other  parties,  or  some  other  hobn 
course  might  be  adopted  which  it  is  not  for  me  to  suggest 


V. 

ThbKiulbn- 
NT  &  Great 


The  injunction  must  be  granted  to  reetram  the  Defend-  ^^^™^l^^ 
ants,  the  solicitors,  firom  prosecuting  their  right  under  the    Railway  Co. 
scire  facias  against  the  FlaintifEs,  or  any  other  person  on      Judgmeni, 
whose  behalf  the  bill  was  filed,  until  further  order. 


March  20th. 

In  the  Matter  op  the  Trusts  op  the  WILL  op  JOHN  cotu-^Landt 
HUNGERFORD;  ^a^'' 

In  the  Matter  op  THE  RUGBY  AND  STAMFORD  i^itiffaHan- 

^  .  ^^  „,  , .  Inevmlfraneer 

RAILWAY  ACT,  1846;  ^DMdendi. 

AND 

In  the  Matter  of  THE  LANDS  CLAUSES  CONSO- 
LIDATION ACT.  1845. 

JL  HIS  was  the  petition  of  the  tenant  for  life  of  certain  Upon  a  peti- 
lands,  part  of  which  had  been  purchased  by  agreement  by  r^Sivastment 
The  London  and  Birmingha/ni  Railway  Company,  under  "*  ^^  °^. , 
the  Lands  Clauses  Consolidation  Act.    The  petition  prayed  into  Ck>urt  un- 

<•!■  t*  1  1  i*iii*i  depths  T  4^.71  f^w 

for  the  mvestment  m  a  proposed  ptirchase  of  land  of  the  pur-  clauses  Act, 
chaae  moneys,  which  had  been  paid  into  Court  in  the  usual  J^gtock^j^ 
way,  and  for  the  investment  of  the  same  moneys  in  stock  for  payment  to 

,  ,        .  the  petitioner, 

m'  the  mean  time,  and  for  payment  of  the  dividends  to  the  the  tenant  for 

....  life  of  the 

petitioner.  lund^  taken  by 

the  company. 
Upon  the  petition  coming  on  to  be  heard  on  a  former  ^^^^^ 
occasion,  it  appeared  firom  the  affidavits  on  behalf  of  the  fund  in  Ck>urt, 

the  company 
must  pay  the  costs  of  incumbraacets  on  the  interest  of  the  petitioner,  who  haye  been 
served  at  their  suggestion,  and  appear,  but  do  not  oppose,  and  who  have  never  made  any 
claim  upon  the  company  or  the  fund  in  Court,  such  costs  not  coming  within  the  exception 
of  costs  of  adverse  litigation  in  the  80th  section  of  the  statute. 

SeaMe,  such  incumbrancers  need  not  have  been  served  at  all. 

The  Court  will  order  the  dividends  of  such  a  fund  to  be  paid  to  the  tenant  for  life  before 
conveyance,  where  the  company  are  in  possession  of  the  land. 
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company  that  there  were  several  incumbrancers  on  the 
"ST^      petitioner's  interest     The  Court  thereupon  ordered  the 
H  ^QERF  RD   ^^^®y  ^  ^  invested  in  Consols  and  accumulated,  and  the 
rest  of  the  petition  to  stand  over  in  order  to  serve  the  in- 
cumbrancers.   This  had  been  since  done. 


-  Statement 


Argument.  Mr.  De  Gex  appeared  for  the  petitioner,  and  asked  for  an 
order  to  pay  the  dividends  to  him;  but  there  being  dijB5- 
culties  in  the  way,  he  did  not  now  ask  to  reinvest  the  capital 
in  the  purchase  of  land. 

Mr.  Osborne,  for  an  incumbrancer  upon  the  life  interest 
of  the  petitioner,  did  not  oppose,  but  asked  for  his  cost& 

Mr.  Speed  and  Mr.  Oaler,  for  the  company,  objected  to 
pay  the  costs  of  the  incumbrancer,  citing  Ex  parte  Smith  (a). 

Mr.  De  Oex  referred  to  the  80th  section  of  the  Lands 
Clauses  Act,  and  said  that  in  Ex  parte  Smith  (a)  the  Vice- 
Cha/ncellor  must  have  considered  that  the  incumbrancer 
was  improperly  served.  He  had  communicated  with  the 
counsel  engaged  in  that  case,  who  seemed  to  think  that  this 
was  the  reason  for  the  decision. 

[Vice-Chancellor. — ^The  incumbrancer  is  not  adverse. 
He  makes  no  objection  to  the  order.] 

In  Ex  parte  Cofidd  (6),  an  order  was  made  for  the  pay- 
ment of  the  dividends  of  the  fund  without  the  concurrence 
of  an  incumbrancer,  which  shews  that  in  Ex  parte  Smith 
the  service  on  the  inciunbrancer  was  unnecessary.  In  this 
case  the  company  insisted  on  the  mortgagee  being  served, 
although  the  mortgagee  had  made  no  adverse  claim. 

[Vice-Chancellor. — Then  he  need  not  have  been  served 
at  all.] 

(a)  6  Bailw.  Cas.  150 ;  and  see      and  Re  Vicar  of  Creech  St,  Michady 
Be  Webster,  2  Sm.  &  G.  App.  vL ;     21  L.  J.,  Ghana,  677. 
Re  Braye,  22  L.  J.,  Chanc,  285 ;         (6)  11  Jur.  1071. 
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In  Dinmmg  v.  Renderaan  (a),  where  the  estate  was  the        IS65.^ 
subject  of  an  administration  suit  at  the  time  of  the  pur-  Be 

chase,  the  company  were  ordered  to  pay  the  costs  of  trans-  hunoebford. 
ferring  the  purchase  money  firom  the  account  of  the  Railway         ^"^^ 
Act  to  the  credit  of  the  suit 

[Vice-Chancellor. — ^That  seems  inconsistent  with  Ex 
pa/rte  Smith  (b).] 

In  Picard  v.  Mitchell  (c),  infants  being  interested,  a  re- 
ference was  directed  to  ascertain  what  course  would  be 
most  for  their  benefit,  and  the  company  were  ordered  to 
pay  the  costs  of  it     So  in  the  case  of  a  lunatic  (d). 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  wish  to  discover  the  principle  of  the  various  decisions      Judgment. 
on  this  point     I  am  most  perplexed  with  the  cases  in 
which  companies  are  made  to  pay  the  costs  of  parties  to 
suits  respecting  the   property  who  are  served  with  the 
petition. 

Where  the  interest  may  be  considered  as  divided  into 
shares,  as  in  the  case  of  a  simple  administration  suit,  there  is 
really  no  hostile  litigation,  and  that  seems  to  be  a  case  not 
within  the  exception  as  to  the  costs  of  adverse  litigation  in 
the  80th  section  of  the  Lands  Clauses  Act;  but  if  a  diffi- 
culty arises  firom  other  persons  contesting  the  right  of  the 
tenant  for  life;,  such  persons  are  litigant  parties,  and  their 
costs  seem  to  be  within  the  exception. 

The  position  of  the  mortgagee  in  this  case  is  simply  that 
of  being  one  of  several  persons  interested  in  the  fimd  in 

(a)  2  De  G.  &  S.  486.  210  ;  and  see  Be  HuU  and  Selby 

\h)  6  RaUw.  Caa.  157.  RaUway  Co.,  5  Railw.  Cas.  458 ; 

(c)  12  Beav.  486.  Carjmael  v.  ProffiU,  17  Jur.  875. 
(<i)  Re   Taylor,  1   Mac  &  G 
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1655. 

Be 

John  ^^^^Xr^-^ 

HimoEBFOBD.  gawon. 


Court,  Without  any  litigation  about  it  The  tenant  for  life 
has  charges  upon  his  interest  not  occasioning  any  liti- 
The  Court  may  have  erred  in  requiring  these  in- 
cumbrancers to  be  served  at  all,  as  they  have  not  ousted 
the  tenant  for  life  from  his  possession,  and  have  not  giyen 
any  notice  to  the  company  or  made  any  claim  requiring 
that  they  should  be  brought  here.  The  company  on  the 
former  occasion  suggested  the  &cts  upon  which  I  ordered 
the  incumbrancers  to  be  served.  Under  these  circum- 
stances the  incumbrancers  having  been  duly  served,  and  it 
not  being  dear  whether  the  case  of  Ex  pa/rte  SiwUk  (a)  was 
not  decided  upon  the  ground  that  the  mortgagee  was  con- 
sidered to  be  improperly  served,  I  think  that  the  right 
conclusion  is  that  the  company  should  pay  the  costs  of  the 
incumbrancer  who  appears. 

The  company  cannot  be  chaiged  with  the  costs  of  the 
attempt  to  have  the  money  reinvested  in  land,  which  &iled 


Mr.  Be  Oex  asked  for  payment  of  the  dividends  to  the 
petitioner,  citing  Ex  parte  Cojidd  (6). 

Mr.  Speed  objected,  until  the  conveyance  was  executed 
by  him. 

Vice-Chancellor. — ^The  company  are  in  possession  of 
the  land,  and  it  seems  so  reasonable  that  the  tenant  for  life 
should  have  the  dividends  at  the  same  time,  that,  unless 
some  authority  to  the  contrary  is  cited,  I  am  inclined  to 
make  the  order. 


Hiinute  of 
Order. 


Ordbr  : — ^Arrears  and  future  dividends  to  be  paid  to  petitioner 
till  further  order.  Company  to  pay  costB^  charges  and  expenaes  of 
the  incumbrancer  and  of  the  petitioner  (except  as  regards  the  affida- 
vits as  to  the  propriety  of  reinvestment  in  land  mentioned  in  the 
petition). 


(a)  6  Bailw.  Gas.  150. 


(b)  11  Jut.  1071. 
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SWALLOW  V.  BINNS.  i^SSl 

Nathaniel  BINNS,  by  an  indenture  expressed  to  Vested  inurut 
be  made  in  consideration  of  natural  love  and  aflFection  for  ing—Pti-iwM, 
bis  cbildren  Oeorge  Binns,  Mary  the  wife  of  Watts  ^  'l~tarv 
Wrigley^  and  EKzaheth  the  wife  of  Joseph  JSav/nderson,  Bettiement^  ez- 
and  bis  grandcbild  Ruth  Birms,  tbe  daughter  of  bis  son  Ltdeinoon- 
Richard  Bmns  tben  deceased,  settled  real  and  personal  ^^"iov/ 
estate  in  trust  for  bimself  for  life,  and  it  waa  thereby  de-  ^^  afiTeotion 

,  for  settlor's 

clared  that  the  trustees  should  after  his  decease  stand  seised  son  (?.  and 
and  possessed  of  a  part  of  the  real  estate,  called  Pickwood  and^JK^pro- 
Scarr,  and  of  lOOOJ^  part  of  the  personalty,  upon  trust  g^y^JJ*" 
for  Oeorge  Bi/n/ns  and  his  assigns  during  bis  life,  and  for  settlor  for 
after  bis  decease  upon  trust  to  sell  tbe  estate  called  Pick-  remainder,  as 
wood  Scarry  and  to  stand  possessed  of  tbe  proceeds  of  the  fo/*^fOT  uife  *^ 
sale  and  of  the  lOOOZ.  upon  trust,  as  follows: — "In  trust  andaiterhis 

decease  in 

for  all  and  every  of  the  children  of  tbe  said  Oeorge  Binns  trust  for  all 

0*9  chUdren 
which  might 
be  Uvi^g  al  the  time  ofhte  decease,  tm  tenants  in  common;  and  if  O.  should  have  but  one 
me4  child*  then  for  such  only  child ;  the  share  of  ereiy  euch  child  to  be  yested  at  twenty- 
one^  or,  if  a  daughter,  at  twenl^-one  or  marriage ;  with  proviso  for  survivorship  if  more 
than  one  ehUd  of  O^  and  any  of  them  being  a  son  should  die  under  twenty«one,  or  being  a 
daughter  under  twenty-one  without  having  been  married;  and  in  case  all  euch  of  O'e 
dUUhrem  a»  were  eons  i&ociU  die  wmier  twenty-ime,  and  all  such  of  them  as  were  daughters 
nnder  that  age  without  having  been  married,  then  over;  and  as  to  other  parts  of  the  pro- 
perty, in  trust  for  if.  for  life^  and  after  her  decease  for  all  her  children,  who  being  sons 
should  attain  twenty-one,  or  being  daughters  should  attain  that  age  or  be  married,  in  such 
manner  and  form,  and  in  such  shares  and  proportions  and  subject  to  such  clauses  of  survi- 
Torship,  &c.,  as  before  declared  with  respect  to  O.'s  children;  and  as  to  a  third  part  of  the 
property  upon  trusts  for  E.  and  her  children,  similar  to  the  trusts  for  3f  .  and  her  children  : 
— JyeU,  tlukt  the  instrument,  though  voluntary,  and  not  expressed  to  be  made  in  consi- 
deration of  natural  love  and  a£fection  for  the  settlor's  grandchildren,  was  withiu  the  rule  in 
Smperar  v.  JRolfe  (1  Yes.  sen.  208) ;  and  that,  having  regard  to  the  terms  of  the  limitation 
over,  after' the  trusts  for  OJe  children,  and  notwithstanding  the  different  form  in  which  tho 
trusts  for  the  children  of  3f .  and  E.  were  expressed,  two  chUdren  of  O.  who  attained  twenty- 
one^  and  subsequently  died  in  his  lifetime,  took  vested  and  transmissible  interests  equally 
with  those  of  0.*$  children  who  survived  him :  the  rule  bcdng  that,  whereas,  in  ordinary 
Instruments,  an  express  estate  thereby  limited  cannot  be  enlarged  except  by  necessaiy  in- 
ference, yet,  upon  instruments  of  this  description,  there  b  an  implication  of  law,  arising 
upon  the  instrument  itself^  subject  to  any  expression  to  the  contrary,  that  it  is  the  inten- 
tion of  any  person  who  places  himself  in  loco  parentis^  to  provide  portions  for  children  or 
grandchildren,  as  the  case  may  be,  at  the  period  when  such  portions  will  be  wanted,  xmme- 
fy,  upon  their  attaining  the  age  of  twenty-one,  or,  in  the  case  of  daughters,  upon  their  at- 
taining that  age  or  marriage;  and  that  such  portions  shall  then  vest,  whether  the  children 
do  or  do  not  survive  their  parents. 
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1865. 


SiatemenL 


which  may  be  livvng  at  the  time  of  his  decease  or  born 
alive  in  due  time  afterwards,  equally  to  be  divided  amongst 
them  share  and  share  alike;  and  if  the  said  Oeorge  Bm7i9 
shall  have  but  one  such  child,  then  for  such  only  child ;  the 
share  or  interest  of  every  euch  child  being  a  son  or  sons 
to  be  vested  at  his  age  of  twenty-one  years,  and  the  share 
or  interest  of  every  such  child  being  a  daughter  or  daugh- 
ters to  be  vested  at  that  age  or  cm  the  day  of  her  marriage 
(with  lawful  consent)^  whichever  shall  first  happen,  to  be 
paid  and  transferred  at  the  said  age  or  time,  unless  the 
same  shall  happen  in  the  lifetime  (^  the  said  Oeorge 
BinnSj  and  in  such  case  to  be  paid  and  transferred  imme- 
diately after  his  decease ;  provided  always  and  it  is  hereby 
declared  and  agreed  by  and  between  the  parties  to  these 
presents,  that  if  there  shall  be  more  than  one  child  of  the 
said  Oeorge  Biv/aSy  and  any  of  them  being  a  son  or  sons  shall 
die  under  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  shall  die  under  that  age  without  having  been 
married,  then  and  in  such  case,  as  well  the  original  share 
hereby  intended  for  every  such  child  so  dying  as  afore- 
said, as  also  the  share  or  shares  which  by  virtue  of  this 
present  clause  shall  have  survived  or  accrued  to  him,  her» 
or  them  respectively,  shall  from  time  to  time  go,  accrue, 
and  belong  to  the  survivors  and  survivor  and  oibero  and 
other  of  such  children,  and  as  far  as  circumstances  will  per- 
mit shall  vest  in  and  be  paid  to  him,  her,  or  them  (if  more 
than  (me),  in  equal  shares  and  proporti(ms,  at  such  time  or 
times  and  in  such  manner  as  is  hereinbefore  declared  con- 
cerning his,  her,  or  their  original  share  or  shares  of  and 
in  the  said  trust  moneys  and  premises,  and  the  interest^ 
dividends,  and  annual  produce  thereof.  And  it  is  hereby 
declared  and  agreed,  that  the  said"  trustees  ''shall  stand  and 
be  possessed  of  and  interested  in  the  said  trust  moneys 
and  premises,  upon  trust,  to  pay  and  apply  the  interest^ 
dividends,  and  annual  produce  of  the  respective  shares 
therein  of  the  said  chUdren,  after  the  decease  of  the  said 
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George  Bi/n/as,  for  and  towards  their  maintenance  and  edu- 
cation^ untU  their  respective  shares  shall  become  payable 
or  transferable,  or  to  pay  and  apply  so  much  of  such 
interest,  dividends,  and  annual  produce  as  the  said"  trustees 
"  shall  in  their  discretion  think  fit  And  in  case  the  whole 
of  the  interest,  dividends,  and  annual  produce  of  any 
child's  share  shall  not  be  applied  for  his  or  her  mainten- 
ance and  education,  then  the  surplus  thereof  shall  firom 
time  to  time  be  laid  out,  when  the  same  shall  amount  to  a 
competent  sum,  on  real  or  landed  security,  at  interest,  in 
the  names  or  name  of  the  said"  trustees^  **  who  shall  be  pos- 
sessed thereof  upon  and  for  sudx  and  the  same  trusts, 
intents,  and  purposes  as  are  herein  contained  concerning 
the  share  from  which  such  surplus  of  interest,  dividends,  or 
annual  produce  shall  arise,  or  as  near  thereto  as  the  cir- 
cumstances of  the  case  will  permit ;  provided  always,  and 
it  is  hereby  declared  and  agreed,  that  in  case  all  suck 
of  the  children  of  the  aoAd  (horge  Bi/ans  as  are  eons 
ehaU  die  under  the  age  of  twenty-one  years,  and  all  such 
ofih&m  as  are  da/ughters  under  that  age  vdUiout  having 
been  nfiarried,  then,  and  in  either  of  the  said  cases,  the 
said''  trustees  "aheH  stand  and  be  possessed  of  and  interested 
in  the  said  trust  moneys  and  premises,  or  of  the  unad^ 
vanced  parts  thereof  and  interests  therein/'  upon  trusts  for 
other  persona 
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The  indentiure  then  contained  a  declaration,  that  the 
trustees  should  stand  possessed  of  other  parts  of  the  real 
estate,  and  of  a  further  sum  of  1000{.,  part  of  the  per-* 
Bonalty,  upon  trust  for  Mary  Wrigley  during  her  life,  and 
after  her  decease  upon  trust  for  WaMs  Wrigley  during 
his  life  for  the  maintenance  and  support  of  himself  and 
the  children  of  Mary  Wrigley,  and  after  the  decease 
of  the  survivor  of  Mary  and  WaMs  upon  trust  to  sell  the 
last-mentioned  hereditaments  and  premises,  and  to  stand 
possessed  of  the  proceeds  of  such  Bale  and  of  the  last- 
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mentioned  som  of  10002.  upon  trust,  as  follouvs : — **  Upon 
trust  for  all  and  every  the  children,  or  child  of  the  said 
Mary  Wrigley,  who  being  a  son  or  sons  shall  live  to 
aUxwa  the  age  of  twenty-one  years,  or  bei/ng  a  daughter 
or  daughters  shall  U/ve  to  attavn  that  age  or  he  married, 
in  such  manner  and  form,  and  in  such  shares  and  propor- 
tions, and  subject  to  such  dauses  of  survivorship  and 
maintenance,  and  other  provisoes,  declarations,  and  agree- 
ments, as  a/re  hereMbefore  eocpressed  amd  deda/red  with 
respect  to  the  children  of  the  said  Oeorge  Binms  ;  and 
in  de&ult  of  such  children  or  child,  then  in  trust  for  all  and 
every  the  children  of  the  said  Oeorge  Birms  and  JEUac^ 
beth  Sawnderson  who  shall  live  to  attain  the  age  of 
twenty-one  years,  or  depart  this  life  under  that  age  leaving 
lawful  issue  him  or  them  surviving/' 


A  further  part  of  the  real  estate,  and  a  further  sum  of 
10002.  other  part  of  the  personaliy,  was  then  by  the  inden- 
ture settled  upon  trusts,  for  the  benefit  of  Elizabeth  Sawn- 
derson  and  her  husband,  corresponding  with  the  trusts  for 
the  benefit  of  Ma/ry  Wrigley  and  her  husband ;  and  after 
the  decease  of  the  survivor  in  trust,  as  follows : — ^''In  trust 
for  all  and  every  the  children  or  child  of  the  said  Elizon 
beth  8a/underson,  who  being  a  son  or  sons  shall  live  to 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  shall  live  to  attain  that  age  or  be  married, 
in  such  manner  and  form,  shares,  and  proportions,  and 
subject  to  such  clauses  of  survivorship  and  maintenance* 
and  other  provisoes,  declarations,  and  agreements,  as  are 
hereinbefore  expressed  and  contained  with  respect  to  the 
portions  hereinbefore  provided  for  the  children  of  the 
said  Oeorge  Bvnns;  and  in  de&ult  of  such  last-mentioned 
children  or  child,  then  in  trust  for  all  and  every  the 
children  of  the  said  Oeorge  Birms  and  Mary  Wrigley, 
who  shall  live  to  attain  the  age  of  twenty-one  years,  or 
depart  this  life  imder  that  age  leaving  lawful  issue." 
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Other  portioBS  of  the  personalty  were  selected  upon 
trusts  for  the  benefit  of  Ruth  Bi/n/na. 

Nathaniel  died  in  1822.  George  died  in  1851,  leaving 
four  children,  all  of  whom  attained  twenty-one. 

Oeorge  had  also  two  children  who  died  in  his  lifetime, 
after  the  date  of  the  settlement,  having  both  attained 
twenty-one.  Oeorge  was  the  sole  next  of  kin  of  these 
children  at  the  time  of  their  deaths. 

The  estate,  called  Pickwood  Soa/rr,  was  sold,  and  the 
nett  proceeds  of  the  sale  together  with  the  lOOOi.  amounted 
to  62,000J. 

CJonflicting  claims  having  been  advanced  in  reference  to 
the  52,0002.,  a  special  case  was  stated  for  the  opinion  of 
the  Courts  whether  the  two  children  of  Oeorge  who 
attained  twenty-one,  and  subsequently  died  in  their  father's 
lifetime,  did  or  not  take  vested  and  transmissible  interests 
in  any  and  what  shares  of  the  52,0002. 
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ArgwMnt, 


Mr.  Wickena  for  the  four  children  of  Oeorge  Bmns,  who 
survived  him : — 

The  four  children  of  Oeorge  Bkms,  who  survived  him, 
are  entitled  to  the  whole  of  the  trust  fund  :  Whatford  v. 
Moore  (a),  Fitzgerald  v.  Field  (6),  Hotchhin  v.  Hum- 
firey  (c),  Farrer  v.  Barker  (d),  Skipper  v.  King  (e). 


(a)  7  Sim.  674;  iS.  (7,  on  appeal, 
3  My.  &  Cr.  270. 
(6)  1  Buss.  430. 


(c)  2  Mad.  65. 

(d)  9  Hare,  737. 
(tf)  12  Beav.  29. 
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ArgumenL 


The  trust  is  express: — "In  trust  for  all  and  every  of 
the  children  of  the  said  Oeorge  Bvnms  who  may  be  living 
at  the  time  of  his  decease  \"  and  unless  the  Court  is  pre- 
pared to  stnke  otit  this  clause,  it  cannot  hold  that  any 
child  of  Oeorge  Bvrms  who  died  in  his  lifetime  took  a 
vested  and  transmissible  interest  The  limitation  over, 
indeed,  is  loosely  expressed,  and  does  not  in  terms  exclude 
such  children;  but  that  circumstance  does  not  furnish 
ground  for  enlarging  the  operation  of  the  original  gift, 
which,  as  a  general  rule,  is  never  to  be  enlarged  by  the 
operation  of  a  limitation  over.  In  Perfect  v.  Lord  Ciir- 
zon  (a),  as  also  in  Hope  v.  Lord  Clifden  (b),  both  of  which 
cases  will  bo  cited  as  authorities  for  a  contrary  con- 
struction^ the  consideration  of  marriage  existed  :  but  here 
there  is  no  such  consideration ;  this  is  a  voluntary  settle- 
ment^ and  though  expressed  to  be  made  in  consideration  of 
natural  love  and  affection  for  the  settlor's  children,  and 
for  one  of  his  grandchildren  Ruth  Binns,  it  makes  no  refer- 
ence in  the  recitals  to  any  other  grandchild.  In  such  a 
settlement  there  is  no  presumption  in  favour  of  the  shares 
vesting  at  a  particular  period  irrespective  of  the  question 
whether  the  donees  survive  their  parent;  there  is,  therefore, 
no  pretext  for  applying  the  rule  in  Emperor  v.  Rolfe  (c), 
— a  rule  which,  according  to  the  late  authorities,  has 
long  since  been  carried  to  its  full  legitimate  extent^  and  is, 
in  future,  to  be  strained  no  further:  Whatford  v.  Moore  (d), 
and  Farrer  v.  Barker  (e). 


If  further  argument  be  wanting,  it  will  be  found  in  the 
terms  of  the  limitations  in  favour  of  the  children  of  the 
settlor's  daughters,  each  of  which  limitations  is  as  ex- 
pressly in  favour  of  the  vesting  at  fixed  periods,  as  the 


(a)  5  Madd.  442. 
(6)  6  Vea.  499. 
(c)  1  Ves.  sen.  208. 


(d)  3  My.  &  Cr.  270. 

(e)  9  Hare,  737,  744. 
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limitation  in  favour  of  the  children  of  George  is  adverse  to 
that  oonstruction.  By  expressing  himself  so  differently, 
the  settlor  must  have  meant  something  different. 

Mr.  Sd'ivyn  for  the  executors  of  George  Birma: — 
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Each  of  the  two  children  of  George  Binna  who  attained 
twenty-one,  and  subsequently  died  in  his  lifetime,  took 
vested  and  transmissible  interests  in  one-sixth  of  the 
trust  fund :  and  in  those  shares  the  executors  are  now  en- 
titled as  representing  George  BinTia,  who,  at  the  decease 
of  his  children,  was  their  sole  next  of  kin  ;  the  rule  being, 
that  in  all  cases  of  this  description,  where  a  person  places 
himself  in  loco  parentis  towards  and  provides  portions  for 
children,  this  Court  presimies  an  intention  on  his  part  that 
such  portions  should  vest  at  the  time  when  they  are  likely 
to  be  wanted,  that  is,  at  twenty-one  or  marriage,  irrespective 
of  the  question,  whether  such  children  survive  their  pa- 
rents: Perfect  v.  Lord  Curzon,  Hope  v.  Lord  Clifden, 
MaiUand  v.  ChaUe  (a),  Jones  v.  Jones  (6),  Bree  v. 
Perfect  (c),  BouUon  v.  Beard  {d). 

Mr.  Wickens  in  reply. 
Judgment  reserved. 


Vice-Chancellob  Sib  W.  Page  Wood  : — 

Two  questions  arise  in  reference  to  the  settlement  the 
subject  of  this  suit :  firsts  whether  the  instrument  itself 
is  one  which  falls  within  the  peculiar  canon  of  construction 
kid  down  for  now  more  than  150  years,  firom  Emperor 


March  20. 
JfudgmeiU, 


(a)  6  Madd.  243. 
(6)  13  Sim.  561. 


(<?)  1  Coll.  128. 

(cQ  3  De  G.,  Mac,  &  G.  608. 
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V.  Rolfe  (a)  downwards  ;  and,  if  it  is,  then,  secondly,  whe- 
ther, in  applying  that  rule,  I  ought  to  hold,  that^  under 
the  peculiar  terms  of  the  settlement,  children  predeceasing 
their  parent,  and  having  attained  what  independently  of 
such  peculiar  terms  would  be  vested  interests,  can  be  con- 
sidered as  having  acquired  vested  interesta 

With  reference  to  the  first  question,  I  have  no  doubt 
that  the  instrument  is  one  which  comes  within  the  rule 
of  construction  to  which  I  have  referred,  because  the  rule 
applies,  not  only  to  settlements,  but  also  to  the  case  of 
a  will,  so  far  as  it  provides  for  children  towards  whom  the 
testator  places  himself  in  loco  parentia  In  this  case  the 
giand&ther  is  providing  for  his  children  and  grandchild- 
ren in  such  a  manner  as  throughout  to  place  himself  with 
regard  to  the  grandchildren,  in  the  position  of  one  who  is 
performing  a  father's  part,  and  providing  what^  in  the  case 
of  the  children  of  Oeorge  Bvrma,  are  expressly  stated  to  be 
portions  in  one  part  of  the  settlement^  and  what  without 
that  expression  would,  I  apprehend,  be  r^arded  as  por- 
tions for  his  several  grandchildren. 

It  was  suggested  in  argument,  that  the  expressed  consi- 
deration in  this  settlement  is  natural  love  and  affection  for 
children,  not  grandchildren,  or  issua  That  remark  seems 
to  have  been  equally  applicable  to  the  settlement  in  Fry 
V.  Lord  Sherborne  (b),  where,  as  here,  there  was  no  allu- 
sion to  any  intention  of  making  provision  for  the  party 
insisting  on  the  interest  being  vested  ;  and  the  Vice-Cha/nr- 
cellar  ofEnglomd  noticed  that  circmnstance,  because,  as  he 
said,  he  observed,  that,  in  some  of  the  cases,  the  fact  of  there 
being  sudi  an  intention  expressed,  had  been  considered  as 
in  some  degree  material  The  absence  of  any  mention  of 
such  an  intention  had,  however,  no  weight  with  the  Vice* 


(a)  1  Vea.  sen.  1 


(6)  3  Sim.  243. 
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ChomceUor,  who  applied  to  the  settlement  in  that  case  the 
canon  of  construction  to  which  I  have  referred — a  canon, 
the  application  of  which  is  left  in  considerable  vagueness, 
but  which  may  be  stated  thus : — ^That  whereas,  in  the  case 
of  ordinary  instruments,  an  express  estate  thereby  limited 
cannot  be  enlarged  except  by  necessary  inference,  yet^ 
upon  instruments  of  this  description,  there  is  an  implica- 
tion of  law  arising  upon  the  instrument  itself,  subject  of 
course  to  any  expression  to  the  contrary,  that  it  is  the  inten- 
tion of  any  person  who  places  himself  in  loco  parentis,  to 
provide  portions  for  children  or  grandchildren,  as  the  case 
may  be,  at  the  period  when  those  portions  will  be  wanted^ 
namely,  upon  their  attaining  the  age  of  twenty-one,  or  (as 
is  usually  provided  in  the  case  of  daughters),  upon  their 
attaining  twenty-one  or  marriage ;  and  that  such  portions 
shall  then  vest  whether  the  children  do  or  do  not  survive 
their  parents.  It  is  thought  to  be  an  imnatural  supposi- 
tion that  the  circumstance  of  such  children  or  grandchild- 
ren predeceasing  their  parents  should  have  been  contem- 
plated as  depriving  them  of  the  whole  of  the  portion  in- 
tended for  their  benefit 


18M. 


Starting  therefore  with  that  previous  supposition,  if  I 
may  so  call  it^  in  favour  of  the  settlement,  what  the 
Court  has  said  is  this : — ^That  you  do  not  require  a  neces- 
sary implication  to  arrive  at  the  conclusion  that  all  chil- 
dren, who  being  sons  attain  twenty-one,  or  being  daughters 
attain  that  age  or  many,  were  intended  to  ta&  irrespeo- 
tive  of  the  question  whether  they  survive  their  parents  or 
not,  and  that  if  you  find  upon  the  face  of  the  settlement  a 
clause  which  renders  it  doubtful  whether  it  was  intended 
that  all  such  children  should  take^  or  that  those  only 
should  take  who  might  survive  their  parents,  the  C!ourt 
leans  strongly  in  favour  of  the  previous  supposition, 
namely,  that  the  probable  intention  of  a  person  making  a 
settlement  would  be  in  favour  of  the  vesting  at  such  fixed 
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periods  independently  of  the  question  of  survivorship. 
That  was  decided  by  Sir  WUliam  Grant  in  Howgravt  v. 
Cartier(a).  On  the  other  hand  the  rule  is  not  one  of 
arbitrary  construction,  as  Sir  John  Leach  expressed  it  in 
Bright  v.  Rowe  (6);  and  as  was  repeated  by  V,  C. 
Turner  in  Farrer  v.  Barker  (c).  The  Court  is  not  to  go 
out  of  its  way  by  a  forced  construction  to  raise  this  impli- 
cation. It  must  find  an  implication  upon  the  natural  and 
plain  construction  of  the  words  in  the  settlement. 


In  proceeding  to  consider  the  application  of  this  rule 
to  the  case  before  me  I  am  met  by  a  certain  degree  of 
difficulty,  in  consequence  of  the  numerous  questions  that 
have  arisen  in  similar  cases,  of  which  those  last  decided 
seem  to  shew  that  the  Cburt  will  not  advance  further  in 
this  somewhat  anomalous  process  of  construction ; — ^that  it 
will  consider  itself  bound  not  to  go  beyond  what  the  autho- 
rities have  already  established.  Subject  to  that^  however, 
the  rule  has  been  upheld  in  all  its  integrity. 


There  is  one  class  of  cases  which  have  been  cited  as 
authorities  against  this  being  treated  as  a  vested  interest, 
of  which  I  may  at  once  dispose, — ^namely,  the  class  of 
cases  in  which  the  fund  itself  does  not  become  raisable, 
except  in  the  event  of  the  children  surviving  their  parent& 
Whenever  that  is  the  case,  however  strong  may  be  the  ex- 
pressions in  the  subsequent  limitation  of  the  fund  to  be  raised, 
they  will  not  overcome  the  original  difficulty  of  there  being 
no  fund  to  dispose  of  except  in  a  certain  contingency.  I  refer 
to  such  cases  as  Hotchkm  v.  Humfrey  (d),  and  Fitzgerald 
v.  Fidd  (e).  It  is  true  that  the  question  in  Fitzgerald  v. 
Field  arose  upon  a  covenant;  and  the  obvious  argument 
against  enlarging  a  covenant  furnished,  in  itself,  a  strong 


(a)  3  V.  &  R  79. 
(6)  3  My.  &  K  316. 
{c)  9Hare^737. 


{d)  2  Madd.  65. 
{e)  1  Russ.  430. 
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objection  to  the  appli^tion  to  that  case  of  this  rule  of 
constnictioa  But  Sir  John  Leach  expressly  based  his  de- 
cision upon  the  circumstance  of  the  fund  not  being  liable  to 
be  raised  except  in  a  certain  contingency.  He  said : — **  This 
question  arises,  not  concerning  the  distribution  of  a  fund 
actually  existing  and  settled,  but  on  the  construction  of  a 
covenant  by  which  the  father  of  the  intended  wife  binds 
himself,  on  certain  events,  to  pay  a  sum  of  money.  The 
covenant  is :  *  in  case  the  said  intended  marriage  shall  take 
eflfect,  and  there  shall  be  a  child  or  children  of  such  mar- 
riage living  at  the  decease' "  of  the  intended  wife — an  event 
which  had  not  arisen,  to  pay  3000i.  "  If  the  settlement 
had  stopped  here,"  Sir  J,  Leach  continues,  "no  doubt 
could  have  been  entertained  that  the  only  event  on  which 
the  money  was  to  be  paid,  was  that  of  a  child  or  children 
surviving  the  mother,  and  that  it  was  only  to  children  so 
surviving  that  it  was  to  be  paid."  And  again,  further  on 
in  the  same  judgment,  he  adds :  "  Looking,  however,  at  the 
language  of  the  covenant,  it  appears  to  me  that  the  only 
event  on  which  the  money  was  to  be  paid,  was  that  of  a 
child  of  the  marriage  surviving  the  mother.  Whether  the 
money  shall  or  shall  not  be  paid,  depends  on  the  con- 
tingency ;  and  it  is  impossible  to  acquire  a  vested  in- 
terest in  a  fund  which  is  itself  contingent'"  In  Hatch- 
kin  V.  Humfrey  (a).  Sir  Thomas  Plumer  used  exactly 
the  same  reasoning,  which  applies  indeed  to  a  large  class 
of  cases  where,  a  trust  being  created  for  the  purpose  of  lais- 
ing  portions,  the  raising  of  the  portions  is  made  abso- 
lutely dependent  upon  the  circumstance  of  there  being 
a  child  in  existence  at  the  death  of  the  parent  Where 
that  is  the  case,  if  all  the  children  fail,  the  fund  never  can 
be  raised.  If  any  child  survive  its  parent  then  the  gene- 
ral doctrines  become  applicable,  and   you  look  to  other 
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(a)  2  Madd.  65,  72. 
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portions  of  the  setilement  in  order  to  bring  it  within  the 
rule  of  construction.  Those  case%  therefore,  which  would 
otherwise  be  strongly  fevourable  to  the  contention,  that,  in 
this  case,  the  children  who  predeceased  their  father  took 
no  interest,  have  no  application ;  and  I  dispose  of  them 
with  that  observatioa 


I  come  now  to  the  oases  in  which,  the  fund  being  clearly 
to  be  raised,  the  question  is,  who  is  to  participate  in  it? 
And  here,  again,  there  is  a  class  that  I  may  at  once  refer 
to  as  being  out  of  consideration  in  the  case  before  ma  I 
mean  those  cases  where  all  the  subsequent  limitations  run 
with  a  word  of  reference  like  **  such,"  or  "the  like,"  or  some 
other  word  of  reference  which  carries  them  back  by  a  con- 
tinuous reference,  frcmi  which  there  i&  no  escape,  to  the 
(original  gift;  and,  that  continuance  of  reference  existing, 
there  is  no  room  (without  making  a  forced  construction, 
which  the  Court  has  said  is  not  to  be  made)  for  any  other 
than  the  ordinary  construction  of  the  original  gift.  The 
case  of  Skipper  v.  Kmg  (a),  which,  at  first  sight,  appeared 
particularly  strong  against  treating  the  present  case  as  one 
of  vested  interest,  was  governed,  as  it  appears  to  me,  by  that 
consideration.  In  that  case  there  was  a  gift  over  in  certain 
events  to  other  parties,  and  the  Court  held  that  the  gift 
over  did  not,  in  effect,  operate  in  any  way  to  vary  the  rule. 
The  case  is  reported  very  shortiy,  and  the  Master  of  the 
Bolls  is  made  merely  to  say  that  the  gift  over  had  not  the 
effect  contended  for.  But  in  the  deed  forming  the  subject 
of  that  suit,  there  are  used  plain  and  distinct  words  of 
reference  to  the  original  gift,  words  of  which  the  effect  was 
to  carry  through  the  original  limitations,  in  their  integrity, 
throughout  Whatford  v.  Moore  (6),  was  another  case  of 
almost  precisely  the  same  description.  Because  although 
the  word  "  such  "  was  once  or  twice  dropped  in  that  settle- 


(a)  12  Beav.  29, 


(b)  3  M.  &  C.  270. 
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melit,  yet^  after  being  so  dropped,  it  continually  recurred 
in  such  a  manner  as  to  induce  Lord  Cattenham  to  say  it 
was  perfectly  clear  that  there  was  no  room  left  for  supposing 
any  possible  waiver,  or  uncertainty  of  intention  on  the  part 
of  the  settlor,  with  reference  to  the  exclusion  of  children 
who  predeceased  their  parenta 

Having  disposed  of  those  classes  of  cases, — the  class  of 
cases  in  which  the  very  existence  of  the  fund  is  contingent, 
and  that  other  class  in  which  words  of  reference  run  through* 
out^  I  come  to  the  settlement  before  me.  And  here,  unquea- 
tionably,  the  words  are  clear  and  express,  in  the  first  gift^ 
in  &vour  of  those  children  only  who  survived  their  £Ehther. 
The  limitation  is, — *'  In  trust  for  all  and  every  of  the  children 
of  the  said  Oeorge  Bin^n^  which  may  be  living  at  the  time  of 
his  decease^  or  bom  alive  in  due  time  afterwards,  equally 
to  be  divided  amongst  them,  share  and  share  alika''  And 
then:  ''And  if  the  said  Oeorge  Bi/rms  shall  have  but  one 
such  child,  then  for  such  only  child,  the  share  or  interest  of 
every  such  child  being  a  son  or  sons,  to  be  vested  at  his  age 
of  twenty-one  years,  and  the  share  or  interest  of  every  such 
child  being  a  daughter  or  daughters,  to  be  vested  at  that 
age  or  on  the  day  of  her  marriage  with  lawful  consent* 
whichever  shall  first  happen,  and  to  be  paid  and  trans* 
ferred  at  the  said  age  or  time,  unless  the  same  shall 
happen  in  the  lifetime  of  the  said  George  Bmns,  and  in 
such  case  to  be  paid  and  transferred  immediately  after  his 
deceasa 
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Now,  as  &r  as  these  words  go,  I  apprehend  there  can 
be  no  question,  that,  resting  there,  it  would  be  confined  to 
those  only  who  were  living  at  the  death  of  the  parent 
But  then  come  two  clanses,  both  of  them  of  importance^ 
but  the  latter  of  them,  to  which  I  shall  advert  in  its  turn, 
more  especially  sa  The  first  of  these  two  clauses,  which 
fallows  immediately  after  the  limitation  I  have  cited,  is 
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this  :— "  Provided  always,  that,  if  there  shall  be  more  than 
one  child"  (the  proviso  is  not  "  if  there  shall  be  more  than 
one  such  child")  "of  the  said  Oeorge  Birms,  and  any  of 
them  being  a  son  or  sons  shall  die  under  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  shall 
die  under  that  age  without  having  been  married,  then,  and 
in  such  case,  as  well  the  original  share  hereby  intended 
for  every  such  child  so  dying  as  aforesaid,  as  also  the 
share  or  shares  which  by  virtue  of  this  present  clause  shall 
have  survived  or  accrued  to  him,  her,  or  them  respectively, 
shall  from  time  to  time  go,  accrue,  and  belong  to  the  sur- 
vivors and  survivor,  and  others  or  other  of  such  children, 
and  as  far  as  circumstances  will  permit  shall  vest  in  and  be 
paid  to  him,  her,  or  them,  (if  more  than  one)  in  equal 
shares  and  proportions,  at  such  time  or  times,  and  in  such 
manner  as  is  hereinbefore  declared  concerning  his,  her,  or 
their  original  share  or  sharea"  That  clause,  taken  alone,, 
would  not,  I  think,  have  been  sufficient  to  let  in  the 
children  who  predeceased  their  £Ehther,  although  in  the 
case  of  King  v.  Hake  (a),  in  which  there  was  a  clause  ex- 
tremely similar.  Sir  Fm.  Orant  took  advantage  of  the 
omission  of  the  word  "  such''  to  apply  the  peculiar  canon 
of  construction  to  which  I  have  referred.  There  the  trust 
was^  that  in  case  the  intended  husband  and  wife  should  at 
the  death  of  the  survivor  of  them  leave  any  child  or  child- 
ren of  the  marriage,  then  the  trustees  should  apply  the 
rents  and  prefits,  or  such  parts  as  they  should  think  proper, 
for  the  maintenance  and  education  of  such  child  or  child- 
ren during  the  lives  of  such  child  or  children,  until  such 
child  or  children  should  attain  twenty-one;  and  in  case  such 
child  or  children,  or  any  of  them,  should  attain  twenty- 
one,  then  upon  trust  to  convey  to  such  child,  if  but  one, 
and  to  pay  to  such  child  such  parts  of  the  rents  and  profits 
as  should  not  have  been  expended  in  his  or  her  mainten- 


(a)  9  Ves.  438. 
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«Dce  and  education  ;  and  if  there  shall  be  more  than  one 
child,  (not  "  atLch  child'"),  who  should  attain  twenty-one, 
that  the  trustees  should  convey  the  premises,  and  also  should 
pay  and  apply  the  residue  of  the  rents  and  profits,  not 
expended  in  the  maintenance  and  education  of  such  child- 
ren, to  such  children  who  should  attain  twenty-one,  or  any 
of  them,  in  such  shares  and  proportions,  for  such  estates, 
and  at  such  times  as  the  parents  should  appoint,  in  the 
same  manner ;  and,  in  default  of  such  appointment^  then 
that  the  trustees  should  convey  the  premises  to  such 
children  who  should  live  to  attain  twenty-one,  and  their 
heirs,  share  and  share  alike: — and  upon  the  mere  omission, 
of  the  word  "such"  in  the  limitation  over,  Sir  William 
Gromt  held,  that  the  property  vested  in  children,  having 
attained  twenty-one,  who  died  in  the  life  of  one  parent, 
with  those  who  survived  both  :  an  extremely  strong  deci- 
sion, considering  that  the  trustees  were  directed  to  convey 
the  premises  "  unto  such  child,  if  but  one," — ^that  is,  if  but 
one  child  living  at  the  death  of  the  surviving  parents, — and 
to  account  to  such  child  for  such  parts  of  the  rents  and 
profits  as  should  not  have  been  expended  in  his  or  her 
maintenance  and  education;  and  that  the  money  was  di- 
rected to  be43pent  in  the  maintenance  and  education  of 
STich  children,  that  is,  children  surviving  both  their  parents. 
That  the  ground  of  the  decision  was  the  mere  omission 
of  the  word  "such"  in  the  limitation  over,  is  clear,  for 
in  Howgrave  v.  Cartier  (a),  referring  to  Kimg  v.  Hake^ 
Sir  Wttl  Orcmt  expressly  says: — ^"In  King  v.  Hake,  I 
took  advantage  of  what  probably  was  a  slip  in  the  settle^ 
ment^ — ^the  omission  of  the  word  'such.'  The  expression 
being,  '  if  more  than  one  child,'  not '  one  sv^h  child,'  I 
held  that  it  was  not  incumbent  on  the  Court  to  introduce 
the  word  '  such,'  and  then  children  generally  were  provided 
for,  and  ihis  restriction  to  those  surviving  the  parents  no 
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longer  took  place.^'  And  in  bis  judgment  in  King  yj 
Hake,  he  says : — **  In  that  part  of  the  clause  which  pro- 
vides for  the  case  of  more  than  one  child^  the  word 
*  child '  is  totally  unqualified  by  any  restrictive  expression* 
But  it  is  urged  that  that  must  be  construed  with  refer- 
ence to  what  preceded,  describing  children  left  at  the  death 
of  the  survivor  of  the  fether  and  mother ;  and  that  this 
part  of  the  clause  must  mean  the  same,  and  be  construed 
as  if  expressed  '  audi  children.'  But,  if  the  Court  will 
struggle  with  words  rather  than  exclude  a  child,  the  Court 
may  certainly  abstain  from  introducing  words  for  the  mere 
purpose  of  excluding  a  child.  Besides^  how  am  I  to  know 
in  what  part  the  blund^  lies ;  whether  in  that  part  which 
speaks  of  children  generally,  or  in  that  which  speaks  only 
of  children  living  at  the  death  of  the  survivor  of  the  feather 
or  mother  f  (a).  King  v.  HcJce,  however,  notwithstanding 
the  length  to  which  it  went,  does  not  appear  to  me  to  have 
gone  so  &r  as  to  authorise  me,  upon  this  clause,  to  hold 
that  the  children  who  predeceased  their  father  were  let  in; 
because  in  King  v.  Hake  there  was  a  direction  to  convey 
the  whole  property  to  the  children  spoken  of  there  without 
the  word  " such''  whereas  here,  the  object  of  the  clause  is 
not  to  convey  the  whole  property,  but  only  to  deal  with 
the  original  share  intended  for  every  child,  in  the  event  of 
such  death  as  there  mentioned.  Looking,  therefore,  to  what 
has  been  laid  down  as  the  rule  in  these  difficult  cases, — that 
one  is  not  to  force  the  language  in  order  to  raise  an  impli* 
cation  in  £Eivour  of  children, — I  think  I  am  not  at  liberty 
to  imply  that  the  original  share  mentioned  in  that  clause 
means  more  than  the  share  which  had  been  given  in  the 
previous  claiise. 


I  come  now,  however,  to  the  second  clause,  to  which  I 
have  adverted  as  a  clause  of  very  considerable  importance, — 
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in  &ct,  the  turning  clause  in  the  case.  It  is  in  these  words :  ^856. 
**  Provided  always,  that  in  case  all  such  of  the  children  of  the 
said  Oeorge  Binna  as  are  sons  shall  die  under  the  age  of 
twenty-one  years,  and  all  such  of  them  as  are  daughters  under 
that  age  without  having  been  married,"  then  the  property  is 
to  go  to  other  parties  by  way  of  gift  over.  That  clause,  unless 
there  be  some  other  peculiarity  to  overrule  its  effect^  brings 
the  case  distinctly  within  the  decree  made  by  Sir  John 
Leach  in  Perfect  v.  Lord  Ourzon{a),  and  which  he  fol- 
lowed in  Torres  r.  Frcmco  (6).  In  Perfect  v.  Lord  Cur- 
zon,  there  was  an  original  clause  of  gift  limited  to  a  class 
of  children ;  and  Sir  John  Leach  says  this :— "  In  settlements 
of  this  description  there  are  two  sets  of  clauses  to  be  consi- 
dered: the  clauses  of  gift  to  the  children,  and  the  clauses 
of  gift  over  to  others  upour  fidlure  of  the  children;  and  the 
authorities  require  that  both  sets  of  clauses  should  be 
clearly  and  imambiguously  expressed.  In  this  settlement 
the  clauses  of  gift  to  the  children  are  clearly  and  unam* 
biguously  expressed.  There  is  clearly  no  direct  gift  to  any 
child  who  is  not  living  at  the  death  of  the  survivor  of  the 
parents.  If  it  were  equally  clearly,  and  unambiguously 
expressed,  that  the  gifts  over  were  to  take  effect  in  every 
events  unless  some  child  survived  both  parents,  there  would 
be  no  ground  for  acting  upon  any  presumed  intention  in 
favour  of  the  children,  and  the  clear  expressed  intetition 
must  prevail''  (c).  But  in  that  case  the  clauses  of  gift  over 
to  others,  upon  failure  of  the  children,  were  not  so  clearly 
and  unambiguously  expressed,  and  Sir  John  Leach  accord- 
ingly concludes:  "Upon  the  whole,  therefore,  although  in 
the  clauses  of  gift  to  the  children  there  is  clearly  no  direct 
gift  to  any  child  who  does  not  survive  both  parents;  yet,  in 
the  clauses  of  gift  over  upon  fidlure  of  the  children,  it  is,  to 
Say  the  least  of  it,  not  clearly  and  unambiguously  expressed, 
that  the  gifts  over  are  to  take  eflBect  in  every  event,  tmless 

(a)  6  Msuld.  442.        (6)  1  Buss.  &  My.  640.        (c)  6  MluUl  445. 
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some  child  should  survive  both  parenta"  (a).  Upon  which 
ground  it  was  accordingly  held,  that  the  presumed  intention 
in  favour  of  the  children  must  prevail,  and  that  a  daughter 
who  attained  twenty-one,  and  afterwards  died  in  the  life- 
time of  one  of  her  parents,  took  a  vested  interest  Now, 
clearly  here  the  gift  over  is  not  to  take  effect  if  any  child 
attains  twenty-ona  In  Torres  v.  Framco  (b)  he  lays  down 
exactly  the  same  rula  That  was  a  settlement  by  which 
stock  was  vested  in  trustees  upon  trust  to  pay  the  divi- 
dends to  the  husband  during  coverture,  and  to  the  wife 
during  her  life,  in  case  she  survived  him,  and  after 
her  decease,  in  case  there  should  be  any  children  of  the 
marriage  then  living,  then  upon  trust  for  such  of  the  said 
children  as  should  attain  twenty-one  or  be  married,  with 
a  direction,  in  case  all  or  any  of  such  children  should  then 
be  under  twenty-one  and  unmarried,  to  apply  the  divi- 
dends for  their  maintenance ;  and  in  case  the  wife  should 
die  without  leaving  any  child  or  children  at  the  time  of 
her  decease,  or  (and  these  are  the  words  upon  which  the 
Master  of  the  Bolls  fastens)  in  case  there  should  be  one 
or  more  such  child  or  children  then  living,  yet  all  of 
them  should  die  under  twenty-one  and  unmarried,  upon 
trust  if  the  husband  should  survive  the  wife  and  all  such 
children,  to  pay  the  dividends  to  him  during  his  life,  and 
after  the  death  of  the  survivor  of  the  husband  and  wife, 
and  after  the  death  of  the  said  children,  in  case  there 
should  be. any  and  all  of  them  should  die  under  age  and 
immarried,  in  trust  for  other  persons.  The  wife  survived 
the  husband,  and  at  her  death  there  was  no  child  of  the 
marriage  living ;  but  a  son  who  died  in  her  lifetime  had 
attained  twenty-one,  and  married,  and  Sir  John  Leach 
held  that  the  stock  vested  in  that  son  absolutely.  ''This 
case,"  he  said,  ''has  to  be  decided  upon  the  principle  esta- 
bUshed  in  Howgrave  v.  Cartier.    The  gift  over  is  not  to 
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take  e£Fect  unless  all  the  children  die  under  age  and  un- 
married.'' (That  is  exactly  the  case  before  me).  '*  This  is 
inconsistent/'  he  continues,  "  with  the  clause  which  imports 
that  a  child,  to  take,  must  survive  the  mother ;  and  where 
clauses  are  conflicting,  the  rational  presumption  is  that  a 
child  attaining  twenty-one  takes  a  vested  interest"  (a).  It 
is  perfectly  true,  as  was  contended  in  the  argument,  that 
in  all  ordinary  cases  where  the  limitation  over  is  so  loosely 
framed  as  to  &il  in  excluding  fit>m  the  preceding  limitar 
tion  all  persons  who  are  not  in  terms  included  among  the 
objects  of  the  preceding  limitation,  the  Court  will  not  treat 
that  circumstance  as  affording  a  ground  for  enlarging  the 
operation  of  the  original  clause  of  gift  But  the  answer  is, 
that  this  particular  case  is  exempted  from  the  ordinary 
rule,  and  that  in  construing  settlements  of  this  descrip- 
tion a  different  canon  has  been  provided ;  and  in  this  respect 
I  do  not  find  that  Sir  John  Leach's  authority  has  been 
shaken.  The  only  case  that  at  all  touches  it  is  that  of 
of  Farrer  v.  Barker,  where  there  was  a  gift  over  of  this 
description;  but  in  that  case, — and  the  Yice-Chancellor  ex- 
pressly fixed  on  the  circumstance, — ^the  gift  over  was  pre- 
ceded by  two  gifts,  a  gift  corresponding  to  the  gift  in 
question  in  the  present  case,  and  also  certain  other  legacies 
given  to  the  children  expressly  at  twenty-one  or  marriage, 
independently  of  the  question  whether  they  survived  their 
parent  There  were  two  classes  of  gift,  and  the  Vice- 
Chancellor,  therefore,  held  that,  as  he  had  something  to 
which  he  could  in  terms  apply  the  limitation  over,  he  was 
not  at  liberty  to  force  the  construction.  Here  there  is  no 
gift  over  except  in  the  event  of  all  the  children  dying  with- 
out having  attained  twenty-one,  or,  in  the  case  of  daugh- 
ters, without  having  been  married,  and  without  reference 
at  all  to  the  question  of  whether  or  not  they  survive  thehr 
parenta 
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Such  being  the  rule  adopted  by  Sir  John  Ledch,  the 
question  is  whether  there  is  anything  in  this  settlement  to 
exempt  it  from  the  operation  of  that  rule.  During  the 
hearing  I  confess  that  I  had  some  doubts  as  to  which  way 
the  argument  preponderated.  But  I  do  not  think  that 
any  doubt  of  mine  upon  other  clauses  in  this  settlement 
should  overrule  the  effect  of  the  clause  comprising  the 
limitation  over,  which,  according  to  Sir  John  Leofih, 
makes  it  necessary  for  me  to  infer  that  children  are  not 
to  be  excluded  in  consequence  of  their  not  having  sur- 
vived their  parents.  The  other  limitations  run  in  this 
form  : —  [The  Vicb-Chancellob  read  the  limitation  in 
£a,vour  of  the  children  of  the  settlor's  daughter  Mary 
Wrigley  (a),  and  proceeded]  : — And  the  difficulty  is  this, 
that)  having  provided  for  the  children  of  his  son  Oeorge 
in  a  form  that  appears  to  exclude  those  who  do  not  sur- 
vive their  father,  the  settlor  provides  for  the  children  of  his 
daughters  in  a  different  form  which  has  not  that  necessary 
signification,  and  which  in  fact  is  an  express  gift  at  twenty- 
one  or  marriage,  independently  of  the  question,  whe- 
ther they  survive  their  parents  or  not,  but  coupled  with 
these  words  of  reference,  **  subject  to  such  clauses  of  survi- 
vorship and  maintenance,  and  other  provisoes,  declarations, 
and  agreements,  as  are  hereinbefore  expressed  and  declared 
with  respect  to  the  children  of  the  said  Oeorge  Binna." 
Now,  on  the  one  hand,  the  difference  of  limitation  U>  the 
children  of  Oeorge,  as  contrasted  with  that  to  all  the  other 
children,  is  in  favour  of  the  contention  that  the  settlor, 
having  expressed  himself  so  differently,  meant  something 
different,  although  it  is  excessively  difficult,  if  not  impos- 
sible, to  suggest  any  cause  for  that  difference.  On  the 
other  hand,  the  circumstance  of  his  referring,  in  each  of 
the  limitations  to  the  children  of  his  daughters,  to  the  limit- 
ation in  favour  of  the  children  of  Oeorge,  strongly  leads  to 


(a)  Supra,  p.  420. 
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the  conclusion  that  the  settlor  supposed  that,  in  fisict,  the 
limitations  were  precisely  similar,  and  that  in  limiting  to 
the  children  of  his  daughters  he  did  not  deal  with  them 
avmpliciter  in  the  arrangement  he  was  making  for  them. 
Each  of  the  clauses  of  reference  has  in  this  respect  the 
eflfect  of  persuading  me  that  he  intended  a  perfect  simi- 
larity of  expression  with  regard  to  all  the  different  mem- 
bers of  these  different  fiuniliea  There  is  no  reason  sug- 
gested why  he  should  not  have  had  that  intention ;  and  the 
circumstance  of  his  commencing  the  limitation  in  different 
words  no  more  persuades  me  that  he  meant  a  difference  of 
result,  than  the  circumstance  of  his  referring  to  the  limita- 
tion to  the  children  of  Oeorge  persuades  me  that  he  meant 
the  contrary.  The  clause  of  survivorship  could  not  very 
aptly  be  applied  with  such  a  difference  as  is  suggested ; 
indeed,  it  is  almost  impossible  for  me  to  see  how  that 
clause  could  be  applied  at  all,  if  the  children  of  one  family 
were  to  take  upon  any  different  terms  to  the  children  of 
the  other. 
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In  conclusion,  therefore,  I  consider  that,  having  r^ard 
to  the  terms  of  the  limitation  over  after  the  trusts  in 
favour  of  the  children  of  Oeorge  Binne,  I  am  bound  by 
the  decision  in  Perfect  v.  Lord  Curzon,  and  by  the  more 
recent  decision  in  Torres  v.  Franco;  and  it  does  not  seem 
to  me  that  there  is  anything  so  certain  or  determinate  in 
the  subsequent  limitations  as  to  induce  me  to  say,  that 
they  raise  any  doubt  which  ought  at  all  to  countervail  the 
force  of  the  operation  of  those  decisions. 


Dedare  that  each  of  the  two  children  of  George  Binns  who  at- 
tained twenty-one,  and  subfiequenilj  died  in  their  father's  lifetime, 
took  vested  and  transnuBsible  interests  in  one-sixth  of  the  52,000^ 
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Feb.  mh  ds  THORP  V.  THORP. 

27th. 

10  A 11  VtcL  Elizabeth  THOMP,   previously  to    her   marriage, 

Bai^Prao-  t^ing  entitled  to  one-sixth  share  of  a  sum  of  2000i.  upon 

^*^' the  death  of  her  mother,  concurred  with  her  intended  hus- 

A  suit  for  the  band  in  a  settlement,  which,  in  consideration  of  his  receiv- 

trustee  of  a  i^  the  said  one-sixth  share,  made  a  provision  for  the  said 

Md^th^^aS^  £Ki2a6e^A  Thorp,  in  case  of  his  insolvency  or  death  in  her 

pointment  of  lifetime,  and  contained  a  proviso,  that  any  subsequently 

and  for  the  '  acquired  property  of  the  said  Elizabeth  Thorp  should  be 


cerUdn"mo-      settled  to  her  separate  use. 


neys  oompria- 
ed  in  the  set- 
tlement, and        EUzdbeth  Thorp  afterwards  became  entitled  to  certain 

been  lent  to  legacies,  which  were  paid  to  the  trustee  of  the  settlement, 
to*  ttS^w'  ^^  ^y  *™^  advanced  to  the  husband,  who  subsequently  be- 
troateee  out  >   came  insolvent 

of  a  8um  of 
money  be- 

hiL^d*^  ^^  The  mother  of  Elizabeth  Thorp  dying,  the  trustee  of  the 
h^  *^mto  ^^  ^^^^^'  ^^  ^®'  one-sixth  share  into  Court,  under  the 
Court  under     provisions  of  the  Trustee  Relief  Act 

the  Trustee 
ReUefAot; 

S^Jdm^Sto-  Elizabeth  Thorp  and  her  inj&mt  chUdren  filed  the  bill  in 

tionof  the  this  suit  against  the  trustee  of  her  marriage  settlement,  her 

seulement—  husband,  and  his  assignee,  praying  to  have  the  trustee  of 

iidned.  ""  ^^  settlement  removed  and  new  trustees  appointed,  and 

tee^Rel^TAot  ^  ^^^®  ^®  moneys  so  advanced  by  the  trustee  to  her  hu&- 

takea  away  the  band  paid  to  the  new  trustees  out  of  the  said  fund  in  Courts 

the  Court  by  and  for  execution  of  the.  trusts  of  the  settlement  in  her  fa- 

respect  of  the  

money  which 

into  Court  Mr.  DomAel,  Q.  C,  and  Mr.  Sandys  for  the  Plaintiflk 

Mr.  RoU,  Q.  C,  and  Mr.  EUia  for  the  Defendant,  the 
tnistee. 


CASES  IN  CHANCERY. 
Mr.  Regnier  Moore,  for  the  husband 


Mr.  Haddan,  for  the  assignee,  objected  that  the  pro-  ^' 

ceeding  should  have  been  by  petition  under  the  Trustee      ^  — -^ 
Relief  Act;  citing  Ooode  v.  West  (a). 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  have  no  doubt  that  this  suit  can  be  sustained  There 
are  several  matters  of  relief  sought,  which  could  not  be 
dealt  with  upon  petition.  The  case  before  Lord  Justice 
Turner,  when  Vice-Chancellor,  did  not  decide  that  a  cestui 
que  trust  cannot  file  a  bill  to  have  his  rights  declared,  but 
only  that  he  cannot  have  that  remedy  against  the  trustee 
who  has  paid  the  ftmd  into  Court,  by  reason  of  the  words 
of  the  Act,  which  thereupon  dischaige  the  trustee. 

(a)  9  Hare,  378. 


ArgwMiU, 


Judgment. 


B 


GABB  v.  PBENDERGAST.  AprU  i9tA  A 

Y  indentures  of  lease  and  release,  dated  respectively  the  SeuUment-- 
1st  and  2nd  days  of  January,  1816,  m  consideration  of  a  '^i^l^fi^ 
marriage  then  intended  and  afterwards  solemnised  between  ^  *«  bom*"-  - 

,  llUgitimate 

John  Bees  and  Mary  Parry,  the  said  Mary  Parry,  with  Children. 
the  consent  of  the  said  John  Bees,  granted  and  released  j^^  ultimate 
to  Baker  Oahh  and  James  Ashe  Oahb,  their  heirs  and  as-  liujitation  iu  a 

settlement  was 

signs,  certain  hereditaments  in  the  town  o{  Abergavenny,  touiithe 

to  hold  the  same  unto  and  to  the  use  of  the  said  Baker  ^ell  thoM  al- 
ready bom  ad 
her^iter  to 
be  bom  of  A,  and  B,  his  wife.  B,  was  the  settlor's  sister,  who  had  been  married  to  A,  five 
years  before  the  date  of  the  settlement  They  never  had  any  legitimate  children;  but,  be- 
fore their  marriage,  B.  had  seyeral  children  still  living,  who  were  reputed  to  be  her  chil- 
dren by  A.'. — Hddf  that  these  children  were  entitled  to  the  property  under  the  limitation. 

Semble, — The  construction  of  these  words  in  a  will  would  exclude  illeffitimate  children 
bom  at  the  date  of  the  will,  because  of  the  possibility  that  legitimate  children  might  have 
been  bom  before  the  testatoi's  deoth. 
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Pbbkdeboast. 
Siaiewunt, 


Oahb  and  James  Aahe  Oahby  and  their  heirs,  upon  trusty 
after  the  solemnisation  of  the  said  marriage,  for  the  said 
Mary  Pai*ry  and  her  appointees,  during  the  joint  lives  of 
the  said  John  Reea  and  Mary  Parry;  and  in  case  the 
said  Mary  Parry  should  die  in  the  lifetime  of  the  said 
John  Rees,  then,  from  and  after  her  decease,  upon  trust  for 
the  said  John  Bees  during  his  life;  and  from  and  after  his 
decease,  in  trust  for  the  issue  of  the  said  intended  mar- 
riage in  manner  therein  mentioned;  and,  in  default  or 
upon  failure  of  such  issue,  upon  such  trusts  as  the  said 
Mary  Parry  should  by  deed  or  will  appoint;  and  in 
default  of  such  appointment,  then  to  all  and  every  the 
child  or  children  then  already  bom  or  thereafter  to  be 
be  bom  (a)  of  Felix  RoUand  and  Elinor  his  wife,  one 
of  the  sisters  of  the  said  Mary  Parry,  equally  to  be  divided 
between  them,  share  and  share  alike,  sus  tenants  in  common 
and  not  as  joint  tenants,  and  their  respective  heirs  and  as- 
signs for  ever. 

There  never  was  any  issue  of  the  said  marriage. 

Mary  Rees  died  without  having  exercised  her  power  of 
appointment,  and  John  Rees  had  since  died.  At  the  date 
of  the  settlement  Fdix  RoUand  had  five  reputed  children 
by  EliTior,  then  his  wife,  who  were  all  bom  before  their 
marriage,  which  took  place  in  1811.  They  never  had  any 
other  children,  and  were  both  now  dead 

The  surviving  trustee  of  the  settlement  filed  this  bill 
against  the  ill^timate  children,  or  their  representatives^ 
and  the  heir  at  law  of  Mary  ReeSy  praying  for  adminis- 
tration of  the  tmsts  of  the  settlement 


Argument,         Mr.  Shapter  for  the  PlaintifiF,  the  trustee. 


(a)  Thus  stated  in  the  plead- 
ings ;  in  the  settlement  itself  the 
words  were,  "  Upon  trust  for  all 


and  every  the  child  or  children, 
as  well  those  already  bom  m 
hereafter  to  be  born,"  &c 
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ArgwmetU. 


Mr.  Sdwyn,  for  some  of  the  illegitimate  children,  argued 
that  the  settlor  must  be  presumed  to  have  known  the  state 
of  the  family  of  her  own  sister  at  the  date  of  the  settle-  p^budkbgast 
ment^  and  that  the  words  "already  bom,"  therefore,  could 
only  apply  to  the  illegitimate  children,  who  were  the  only 
children  who  could  answer  that  part  of  the  description. 
— He  cited  OUl  v.  Shelley  (a),  Evmia  v.  Daviea  (6),  Lord 
Woodhouadee  v.  Dalrymple  (c),  (hven  v.  Brycmt  (d), 
Hartley  v.  Tribber  (e),  Leigh  v.  Byron  (/). 

Mr.  J.  H.  Taylor  on  the  same  side. 

Mr.  Hoare,  for  parties  in  the  opposite  interest,  cited  Wil- 
hinson  v.  Adam(g) ;  and  argued  that  there  was  not 
in  this  case  the  necessary  implication  in  favour  of  the  ille- 
gitimate children  which  the  rule  as  there  laid  down  re- 
quired. 

Moreover,  the  expression,  "  abready  bom  or  to  be  bom," 
did  not  refer  to  two  separate  classes  of  children,  but  simply 
meant  all  the  children:  Doe  v.  HaZlettQi), 

He  cited  also  Durrani  v.  Friend{i),  and  0verhiU*8 
TrustaQe). 


Judgment  reserved. 


Vice-Chancellor  Sir  W.  Page  Wood,  after  stating    April  25tL 
the  facts  as  above  set  out,  gave  judgment  as  follows: —  Moment. 

The  diflSculty  in  my  mind,  does  not  arise  from  any  doubt 


(a)  2  Ross.  &  My.  336. 

(b)  7  Hare,  49a 
(e)  2  Mer.  419. 

(d)  2  De  G.,  Mac,  &  Q.  697. 
(«)  16  Beav.  510. 
(/)  1  S.  &  0.  486. 


(ff)  1  V.  &  B.  422. 
(A)  1  M.  &  Sel.  124. 
{%)  6  De  G.  &  S.  343  ;  16  Jur. 
709. 

(k)  17  Jut.  342. 


Judgment, 
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1855.  that^  if  illegitimate  children  are  expressly  pointed  at  by  the 
words  of  the  limitation,  they  will  taka  It  is  true,  they 
cannot  take  if  there  be  any  Intimate  child,  either  in  esse, 
or  who  might  come  into  being,  so  as  to  answer  the  descrip- 
tion of  the  words  of  the  limitation ;  but,  on  the  other  hand, 
illegitimate  children  will  take  if  the  words  cannot  have  any 
other  construction.  This  case,  therefore,  turns  upon  the  words, 
"  already  bom  or  hereafter  to  be  bom."  There  are  numer- 
ous authorities,  from  those  referred  to  in  Co.  litt  20.  b.,  de- 
ciding, that  the  word  "procreandis"  may  be  read  "procreatis," 
and  vice  vers& ;  but  there  is  no  authority  deciding  that  when 
both  those  words  are  used,  either  of  them  has  been  con- 
sidered to  be  ineffective  or  inoperativa  The  difficulty 
would  be  greater  in  the  case  of  a  will  than  of  a  settlement 
If  the  description  in  the  will  were  "all  the  children  bom  or 
to  be  bom,"  pointing  to  a  time  which  would  include  as  a 
clajss  all  those  children  in  esse  at  the  death  of  the  testator, 
it  would  occasion  some  surprise  to  the  testator  if  he  were 
told,  that,  by  such  a  gift,  he  had  included  all  the  illegiti- 
mate children  which  the  parent  referred  to  might  have  had. 
That  would  be  a  startling  construction,  if  there  happened 
to  be  no  legitimate  children  at  the  date  of  the  will  The 
question  is  somewhat  different  where  it  occurs  upon  a  limit- 
ation in  a  settlement  A  will  points  to  classes  of  persons  to 
take  at  the  death  of  the  testator,  and  these  words  in  a  wiU 
might  be  considered  to  refer  to  a  class  of  children  to  be  as- 
certained at  that  time,  and  not  to  include  iU^timate  chil- 
dren bom  before  the  date  of  the  will.  But  a  settlement 
operates  at  the  moment  of  its  execution,  and  it  is  to  be 
supposed  that  the  settlor,  in  this  case,  intended  this  settle- 
ment to  have  its  full  effect  at  that  time ;  and  if  legitimate 
children  had  been  bom  at  that  time,  they  would  all  have 
taken,  under  this  limitation,  vested  interests,  only  liable  to 
open  so  as  to  let  in  unbom  children  to  take  share&  Find- 
ing, therefore,  that  there  did  exist  at  the  date  of  this  settle- 
ment certain  illegitimate  children,  and  the  words  of  the 
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limitation  being,  already  bom  and  hereafter  to  be  bom,  and 

the  question  being,  not  whether  one  set  of  these  words  can 

be  treated  as  including  the  others,  as  where  one  set  only  are  p^^^  "'    ^«» 

used,  but  whether  I  am  to  give  full  ethct  to  both  sets  of         — 

words ;  and  there  being  at  the  date  of  this  settlement  no 

children  already  bom,  except  those  who  had  then  acquired 

the  reputation  of  being  children  of  Fdix  RoUcmd,  by 

ElAnor,  then  his  wife,  I  must  hold,  upon  the  whole,  that 

this  limitation  was  intended  to  apply  to  ihent 


COWARD  V.  HUGHES.  ^^^^^ 

1  HE  Defendants  in  this  sidt  were  bankers  at  Brecon,  Pnmxnm-y 
carrying  on  business  there  under  the  style  of  Hughes  &  ^"^^^^ 
Joaeph.    They  had  been  accustomed  to  advance  money  to  —/««*€  refut- 
the  husband  of  t^e  Plaintiff  Jane  Coward,  and  to  take     '    — 
promissory  notes  or  bills  of  exchange  for  the  amount  of  ^^  advimced 
such  advances,  which  were  signed  sometimes  by  him  and  ™  j°S!Li^  "*" 
sometimes  by  the  Plaintiff  also.     The  Plaintiff  had  no  se-  promimory 

,  .  note  for  such 

parate  property.  ndynDoe, 

which  WAS 
signed  by  A. 

On  the  18th  of  November,  1854,  her  husband  died  in-  and  i>«  wifo, 

who  had  no 

testate*  and,  as  it  afterwards  appeared,  insolvent;  and  ad-  separate  pro- 
ministration  to  him  was  not  taken  ou^  by  any  ona  dieduisolvent. 

Nine  days 
after  his  death, 

On  the  27th  of  November,  1854,  the  Defendant  Joaejpk  one  of  the 
Joseph  obtained  from  the  Plaintiff  a  new  promisscny  note  Lnk  wenTto 

the  house  of 
the  widow, 
taldng  with  him  a  proper  stamp,  and  asked  her  if  she  could  pay  any  money  on  account ;  and 
on  her  answering  that  she  could  not^  obtained  'hor  signature  to  a  new  promissory  note, 
written  by  him  upon  the  stamp.  It  beiag  doubtful  whether  the  Plaintiff  knew  that  she  was 
not  liable  upon  the  original  note,  and  nothing  having  been  mentioned  at  the  interview  con- 
cerning her  non-liability : — HMt  that  the  note  so  obtained  was  invalid,  and  that  the  case 
was  too  plain  to  render  it  necessary  to  send  it  to  be  tried  at  law. 

VOL.  L  G  G  K.  J. 
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for  4002.  in  the  place  of  one  signed  by  herself  and  her  hus- 
band on  the  24th  of  January,  1864. 

This  note  was  obtained,  according  to  the  statement  of  the 
Defendant  Joseph,  under  the  circumstances  mentioned  in  the 
judgment;  and  the  present  bill  was  filed  by  Jcme  Cowa/rd 
against  Messra  Hughes  A  Joseph,  to  have  the  note  de- 
livered up  to  be  cancelled.    This  was  a  motion  for  decree. 


Arg%mefU.  Mr.  Sdwyu  and  Mr.  Turner,  for  the  plainti£^  cited  Dyer 
V.  TvmeweU  (a),  where  relief  was  given  against  a  bill  of  ex- 
change improperly  obtained;  and  Newmcm  v.  MUner  (b), 
where,  in  a  similar  suit^  the  right  being  clear,  Lord  Loughr 
borotigh,  L.  C,  refused  to  send  the  case  to  be  tried  at  law, 
observing,  that  the  only  chance  he  could  give  the  Defend- 
ants by  so  doing  would  be  of  a  jury  making  a  mistake,  and 
giving  a  verdict  contrary  to  the  direction  of  the  Judge. 

Mr.  Bolt,  Q.  C,  and  Mr.  Prendergast  for  the  Defendants. 

The  reply  was  not  heard. 


Judgment,       YiGE-ChANCELLOR  SIR  W.  PAQB  WoOD: — 

This  case  comes  within  the  observations  of  the  Lord 
Chancellor  in  Newmcm  v.  Milner(b).  If  there  were  a 
conflict  of  evidence  it  woidd  be  well  that  it  should  go  to  be 
tried  at  law,  where  the  evidence  would  be  better  sifi»d  upon 
viv&  voce  examination;  but  there  are  plain  undisputed 
facts  here,  which,  in  my  judgment,  render  it  impossible  for 
the  Defendants  to  insist  upon  the  validity  of  the  promis- 
sory note  which  is  in  question  in  this  suit 


(a)  2  Vera.  123. 


(b)  2yes.jiiii.483. 
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The  ttndiflputed  facts  are^  that  the  plaintiff /atie  Coward 
signed  a  promissoiy  note,  together  with  her  husband,  for 
the  sum  of  375!.  lOe.  The  reason  of  that  appears  from  the 
oorrespondence  which  is  in  evidence,  and  I  do  not  blame 
the  Defendants  for  taking  this  note  from  the  husband  and 
wifa  On  the  28th  of  Januaiy,  1853,  the  Plaintifi^  who 
generally  wrote  her  husband's  notes,  wrote  in  his  name  to 
the  Defendants  as  follows: — 

"  Gentlemen, — I  received  your  letter,  and  with  regard  to 
a  note  would  it  not  be  sufficient  that  MrsL  Coward  should 
sign,  as  I  do  not  wish  to  ask  any  one  to  join  me  in  it^  as  I 
have  a  payment  on  Tuesday?  I  should  be  glad  of  an 
answer  by  return  of  post  If  MrsL  COward'a  security  is 
sufficient  I  shall  feel  thankful  if  you  would  forward  me  the 
bill,  that  we  may  sign  ii  immediately." 


1855. 


Judgnunf^ 


It  woidd  seem  that  the  Defendants  had  stipulated  that 
some  other  person  should  join  as  a  surety  in  the  note ;  they 
knew  that  the  wife's  joining  would  not  make  her  liable ; 
but  they  might  think  that  there  was  some  degtee  of  fur- 
ther security  in  her  putting  her  name  to  it,  as  in  that 
case  she  would  do  her  best  to  see  it  paid,  and  they  were 
content  to  take  the  note  signed  by  her  and  her  husband. 
A  similar  note  was  given  by  them  on  the  24th  of  January, 
1854,  the  exact  character  of  which  cannot  now  be  ascer- 
tained. The  husband  died  in  November,  1854,  and  nine 
days  afterwards  the  Defendant  Joseph  Joseph  travelled 
from  Brecon  to  the  Plaintiff's  house  for  a  purpose  which 
he  says  is  his  practice  in  such  cases,  though  it  is  not 
averred  to  be  the  general  practice  of  bankers  in  that 
country  whenever  a  person  dies  indebted  to  them  on  a 
promissory  note,  to  go  to  his  representatives  and  endeavour 
to  obtain  a  new  note  from  them.  That  seems  to  be  an  ex- 
traordinary custom ;  however,  it  is  the  practice  of  this  firm. 
Joseph  went  to  the  Plaintiff's  house  for  the  express  pur- 
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pose  of  obtaining  some  other  security  instead  of  the  pro- 
missory note  of  the  24th  of  January,  1854,  signed  by  her 
and  her  husband,  and  which  he  must  have  known  could 
only  have  been  binding  upon  the  husband.  I  agree  that 
it  was  competent  to  the  lady  to  ratify  her  former  signar 
ture,  as  in  Lee  v.  Muggeridge  (a),  where  a  married  woman, 
having  given  an  invalid  bond  during  the  life  of  her  hus- 
band, the  question  was,  whether  her  subsequent  under- 
taking to  pay  the  bond  might  not  'be  good,  and  my  impres- 
sion is  that  it  was  afterwards  decided  to  be  so.  Of  course 
this  lady,  on  a  correct  representation  to  her  of  all  the 
circumstances,  might,  if  so  minded,  have  given  security 
for  the  payment  of  what  she  might  have  been  in  some 
sense  considered  imder  a  moral  obligation  to  pay.  But 
the  case  is  not  like  that;  there  is  no  appearance  of  the 
lady  having  been  of  herself  disposed  to  give  a  new 
nota  The  Defendant  Joseph  went  to  her  house  with  a 
five  shilling  stamp  in  his  pocket,  resolved  to  have  a 
new  note  from  her.  I  take  his  own  statement  of  what 
happened  on  that  occasion.  He  does  not  aver  that  she 
originated  any  proposition  arising  out  of  a  desire  on  her 
part  honourably  to  provide  for  this  engagement,  or  that 
anything  was  said  by  her  at  all  leading  up  to  the 
transaction  which  occuired  He  describes  the  whole  mi- 
nutely, setting  forth  his  route  by  way  of  explaining  why 
he  did  not  call  upon  her  father  who  lived  near.  When 
he  reached  the  house,  he  saw  her  children  playing  about^ 
and  spoke  to  one  of  them,  and  asked  her  if  her  mother 
was  in  the  house  ?  "  to  which  she  replied,  *  Yes,'  and  ran 
into  the  house  through  the  back  door ;  and  I  heard  her 
tell  her  mother  that  Mr.  Joseph,  meaning  myself,  was  at 
the  door.  Soon  after  I  had  been  shewn  into  a  sitting  room 
the  PlaintifiF  herself  came  in,  and  held  out  her  hand  to  ma 
I  then  sympathised  with  her  on  the  loss  of  her  husband. 
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and  we  conversed  on  general  matters  for  ten  or  fifteen 
minutes,  during  which  time  the  Plaintiff's  four  children 
came  in.  At  length,  I  told  her,  I  presumed  she  was  aware 
of  the  principal  object  of  my  visit  (meaning  that  some 
arrangement  should  be  made  with  reference  to  the  joint 
note  of  herself  and  husband),  to  which  she  nodded  assent, 
and  then  addressing  me  in  Welsh,  which  language  the 
children  could  not,  as  I  believed,  understand,  she  said. 
Don't  mention  the  subject  in  the  presence  of  my  eldest 
daughter,  for  she  will  relate  it  again  at  home, — ^thereby 
meaning  that  she  would  relate  it  at  the  house  of  the 
Plaintiff's  father,  the  said  John  Jones,  with  whom  the 
said  eldest  daughter  resided,  and  who  was  to  have  slept 
there  that  night"  Up  to  this  time  the  Plaintiff  appears, 
from  the  Defendant's  own  statement^  to  have  had  no  idea 
of  giving  a  note  herself  He  does  not  represent  her  to 
have  said,  I  don't  want  my  father  to  know  that  I  am  giving 
you  a  note ;  but,  I  don't  want  him  to  know  about  my  hus- 
band and  myself  having  given  you  this  note.  The  evi- 
dence continues:  "We  then  talked  on  various  subjects 
for  a  few  minutes,  the  said^Plaintiff  appearing,  during  the 
whole  of  the  period  that  I  was  with  her,  as  cheerful  and 
in  as  good  spirits  as  ever  I  saw  her."  I  should  think  that 
this  statement  was  rather  exaggerated,  as  well  as  the 
counter  evidence  as  to  her  state  of  mind  at  this  time.  The 
Defendant  was  an  hour  and  a  half  in  the  house,  and  I 
assume  that  the  Plaintiff  was  not  overwhelmed  with  grief, 
but  that  she  was  perfectly  able  to  attend  to  business.  He 
continues,  ''She  then  sent  her  four  children  out  of  the 
room  with  various  excuses,  and  as  soon  as  they  were  gone, 
I  asked  her  why  she  was  so  particular  that  her  eldest 
daughter  should  be  ignorant  of  the  transaction  ?  and  also  if 
her  father  were  aware  of  the  debt  ?  To  which  she  replied 
that  her  father  was  aware  that  her  late  husband  was  in- 
debted to  myself  and  my  said  partner ;  but  that  he  did 
not  know  the  amount,  and  that  she  was  anxious  that  he 
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should  not  be  aware  of  the  amount  until  she  should  obtain 
the  10002.  from  a  policy  of  insurance,  which  would  be  pay- 
able in  three  months.     She  then  asked  me  what  would 
be  the  amount  of  principal   and   interest  three  months 
bence.    I  asked  her  if  she  could  afford  to  give  me  any 
money  on  acooimt  of  the  amount  due  ?    She  replied  that 
she  could  not  then,  as  her  husband's  funeral  had  been 
attended  with  so  many  expenses;  but  that  as  I  and  my 
said  partner  had  treated  her  with  so  much  kindness  in 
not  having  pressed  them  for  payment^  she  would  see  us 
paid  every  shilling.     I  then  told  her  that  we  did  not  fear 
that  she  would  not  pay  us,  and  that  we  would  give  her  any 
reasonaUe  time  for  payment''    Every 'word  of  that  seems 
to  imply  that  she  considered  she  was  under  an  obligation 
upon  the  note  signed  by  herself  and  her  husband.    He  con- 
tinues :  '*  I  then  told  her  what  was  the  amount  due  at 
that  date  of  principal  and  interest^  and  proposed  that  she 
should  give  us  a  promissory  note,  payable  two  months  after 
date,  for  such  amount  and  interest    At  that  time  it  was 
growing  dark,  and  she  suggested  that  we  should  have 
candles,  as  she  was  anxious  that  we  should  have  the  busi- 
ness over,  as  she  thought  it  very  probable  that  the  Bev. 
Mr.  Davis,  of  CovH  of  OoUen,  would  be  calling  on  her,  as 
he  generally  did  so  every  evening  about  that  time  since 
her  husband's  death,  at  the  same  time  expressing  her  gra- 
titude for  his  great  kindness  shewn  her  dnce  that  time. 
She  then  rang  for  candles^  which  the  servant  girl  brought 
in  with  her,  and  at  the  same  time  the  four  children  accompa- 
nied the  servant    Directly  after  the  servant  girl  left  the 
room,  she  said  to  the  children,  in  a  laughing  tone  of  voice, 
'  Now,  young  ladies,  you  go  into  the  next  room  and  finish 
playing  on  the  piano,  as   I   have  some  private   business 
with  Mr.  Jodeph,'  meaning  myself    As  soon  as  we  were 
left  alone,  I  produced  a  stamp  from  my  pocket,  and  drew 
the  promissory  note  mentioned  in  the  bill  for  the  amount 
due  and  interest,  payable  at  two  months  date,  which  the 
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Fkuntiff  signed  witliottt  the  slightest  hesitation,  without 
having  said  a  word  about  oonsulting  her  &ther  or  any  one 
else ;  on  the  contnuy,  expressing  a  dedie  that  her  &ther 
should  know  nothing  of  the  traosaction :  at  the  same  time 
being  evidently  aware  of  the  nature  of  the  transaction  and 
the  liability  she  then  incuned.    I  then  gave  up  the  said 
joint  note  of  herself  and  her  said  husband,  telling  her  it  was 
of  no  use^  as  she  had  given  the  new  note  in  lieu  of  it." 
Eveiy  word  of  that  bears  the  impression  that  she  thought 
that  she  had  been  treated  with  kindness,  because  her  hus- 
band and  herself  had  not  been  pressed  for  the  payment  of 
the  old  note^  which  she  did  not  ask  to  have  delivered  up  to 
her,  but  would  have  let  the  Defendant  go  away  with  both 
notes  in  his  possession  if  he  had  not  offered  to  give  up 
the  old  note,  teUing  her  it  was  of  no  use  to  him.    He  then 
says,  she  repeated  her  gratitude  at  his  having  treated  her 
kindly,  and  repeated  that  she  would  see  himself  and  his 
partner  paid  every  shilling.    I  take  his  own  story  entirely, 
and  ask  whether  it  is  possible  that  a  promissory  note  so 
obtained  can  be  valid  ?  and  whether  I  ought  to  send  the 
case  to  a  jmy,  and  so  give  the  Defendants  a  diance,  as  it 
was  observed  in  Newmam,  v.  M^Jmsrt  (a),  of  obtaining  a 
verdict  against  the  direction  of  the  Judge,  after  such  a 
statement  as  this.    The  Defendant  Joseph  knew  that  this 
lady  was  not  under  any  obligation  to  him,  that  she  had 
not  any  property  of  her  own,  and  that  her  husband  had 
only  been  dead  nine  days;  and  she  swears  she  did  not 
know  she  was  not  liable  upon  the  note.    In  a  subsequent 
part  of  his  affidavit  he  says,  that  he  believes  she  was  per- 
fectiy  aware  she  was  not  bound,  because  a  year  before,  when 
the  Defendants  obtained  an  undertaking  firom  her  husband's 
mother,  the  Plaintiff  said  that  that  undertaking,  having 
been  given  during  the  lifetime  of  her  husband's  £a^er» 
would  be  of  no  use ;  but  nothing  was  said  at  the  interview 
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to  shew  her  that  ahe  was  not  liable  upon  the  note.  What 
could  induce  her  under  these  circumstances  to  sign  the  new 
note  ?  There  was  no  possible  inducement  for  her,  before 
she  had  administered  and  investigated  her  husband's  affidr^ 
and  seen  what  her  position  was,  to  put  her  name  to  this 
note,  if  she  knew  at  Ae  time  that  she  was  not  Eable  upon 
the  note  signed  by  herself  and  her  husband.  I  quite  agree 
that  if  she  had  volunteered  by  giving  a  new  note  or  other- 
wise to  bind  herself,  saying  that  she  considered  herself 
bound  in  honour  to  provide  for  the  debt,  that  might  bring 
the  case  within  the  decision  in  Lee  v.  Muggeridge  (a), 
where  the  voluntary  bond  of  a  married  woman  was  held  to 
be  a  sufficient  consideration  for  a  subsequent  promise  to 
pay  the  debt.  But  in  a  transaction  like  this — ^the  Defendant 
Joseph  on  the  occasion  of  obtaining  this  note  having  given 
the  Plaintiff  no  explanation  whatever,  but  merely  saying.  Can 
you  pay  me?  not  having  intimated  to  her  that  she  was  under 
no  liability,  but  asking  her.  Can  you  pay  me  anything  now? 
to  which  she  answered.  No ;  my  husband^s  funeral  has  cost  me 
so  much — ^to  suppose  that  she  gave  him  a  new  note  fix>m  an 
honourable  desire  of  seeing  him  paid,  which  mist  have  been 
at  some  other  person's  expense,  would  raise  a  question  which 
it  would  be  perfectly  preposterous  to  send  to  a  jury.  I  have 
not  mentioned  the  evidence  on  the  Plaintiff 's  side,  except 
that  she  swears  that  she  did  not  know  that  she  was  not 
liable  upon  the  former  note.  Looking  only  at  the  &cts  of 
this  Defendant  going  to  her  house  with  a  stamp  in  his 
pocket  a  day  or  two  after  her  husband's  funeral,  and  ask- 
ing her  to  pay  him  what  was  due  upon  the  former  promis- 
sory note;  she  saying  that  she  could  not,  but  expressing 
her  thanks  for  his  kindness  in  not  pressing  her  husband 
and  herself,  and  then,  at  the  Defendant's  request^  putting 
her  name  to  a  new  note*  and  making  herself  liable  for  a 
sum  of  which  she  owed  nothing  before ;  relying  on  the  De- 
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fendant's  own  statement  without  making  any  comment  upon  I86d. 
the  Plaintiff's  evidence,  assuming  her  to  have  been  in  a  con- 
dition perfectly  to  imderstand  business  at  the  time,  I  see 
nothing  to  shew  that  she  was  intending  to  fulfil  an  honour- 
able obligation,  which  is  the  only  thing  that  could  make 
this  note  valid.  There  must  be  a  decree  that  the  promis- 
sory note  be  delivered  up  to  be  cancelled,  with  costs  against 
the  Defendanta 


MANSER  u  DIX.  /W.^cfe 

T2Qth. 
HE  bill  in  this  suit  sought  to  impeach  an  agreement  for  ProdudUm  of 
the  sale  of  certain  leasehold  hereditaments  of  the  Plaintiff,  p^!^f^^ 
dated  the  24th  of  June,  1851,  and  a  conveyance  or  assign-  Cammnnicor 
ment  of  such  premises  to  F.  Lcmgford,  in  pursuance  of  Utem  motam-- 

such  agreement,  by  a  deed  dated  the  25th  of  August^  1851,  ^^^ 

which  agreement  and  conveyance  purported  to  have  been  J'"*^*^?^* 
made  and  executed  under  the  trusts  or  powers  of  an  inden-  to  hia  oounael 
ture,  dated  the  12th  of  February,  1845,  whereby  the  pre-  paretion^ 
mises  were  assigned  to  a  trustee,  upon  trust  to  sell,  and  ^^^J^tto 
out  of  the  proceeds  of  such  sale  to  pay  to  two  persons,  par-  Furdxase, 
ties  to  the  deed,  certain  sums  due  to  them  from  the  Plain-  long  ante  li- 
tiff,  with  interest  and  costs,  and  to  pay  the  residue  to  the   ^^J^  be '~~ 
Plaintiff;  but  the  Plaintiff  aU^ged  that  the  trusts  of  this  ^j^^^^"" 

indenture  never  came  into  operation.  suit,  which 

sought  to  im- 
pcncbandaet 

One  of  the  Defendants  had  purchased  the  premises  firom  aside  the  sale, 
Henry  Davis,  who  purchased  them  from  F.  Longford,  that  the  ven- 
The  other  Defendants  were  the  trustees  of  the  deed  of  ^J^^ho 
August,  1851 ,  and  the  executors  of  F.  Longford.  *^  ^|>  v^^ 

So  aJso  were 

The  executors  of  F.  Longford  admitted  that  they  had  *li®<J»ft^ 

agreement 
itself  as  ap- 
proved bj  cuuubel,  and  the  opinion  of  couu(»el  upon  alterations  in  the  draft  Lord  WaUwff' 
nam  v.  Goodrickcj  3  Hare,  122,  diatinguished. 
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J^^      in  their  poesession  the  following  documents  relating  to  the 
question  in  dispute  in  this  cause: — 

Instructions  to  counsel  on  the  part  of  F.  Lomgford  for 
the  preparation  of  the  draft  of  the  said  agreement  of  the 
24th  of  June,  1851. 

The  original  draft  of  the  said  agreement^  approved  by 
such  counsel  on  the  6th  of  June,  1851. 

The  opinion  of  counsel,  dated  the  30th  of  Jidy,  1851, 
upon  certain  alterations  in  the  draft  of  the  indenture  of  the 
25th  of  August,  1851;  but  they  claimed  protection  for 
them,  on  the  ground  that  they  were  professional  oommimi- 
cations. 


Argum^iu.  Mr.  R6U,  Q-  CI.,  and  Mr.  Ooldsrwid  for  the  Plaintiff — 
These  documents  are  not  privileged,  because  they  passed 
before  the  dispute  arose. 

Letters  written  by  a  Defidndant  and  his  fistther  to  their 
solicitor  previously,  without  reference  to  any  dispute,  and  a 
case  and  opinion  concerning  the  property  in  the  same  posi- 
tion, were  ordered  to  be  produced:  Beadon  v.  Kvng(p). 
So  written  communications  between  a  vendor  and  his  soli- 
citor, which  passed  before  any  dispute  had  arisen  between 
him  and  the  pmx^haser,  were  ordered  to  be  produced  in  a 
suit  by  the  latter  for  specific  performance,  except  such  part 
of  them  as  contained  legal  advice  or  opinions:  Lord  WcJr 
ainghcum  v.  Ooodadcke  (6).  And  subsequently  the  present 
Lord  Chancellor,  when  Vice-Chancellor,  ordered  the  pro- 
duction of  letters  written  under  similar  circumstances, 
which  were  not  alleged  to  contain  legal  advice  or  opinions: 
Hcmkvns  v.  Oathercole  (c). 

Mr.  W.  U,  James,  Q.  C,  and  Mr.  E.  F.  SnyUh  for  the 
executors  of  F.  Langford. — These  documents  are  privi- 
(a)  17  Sim.  34.  (6)  3  Hare,  122.  (c)  1  Sim.  N.  S.  150. 
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legeA  An  attorney  will  not  be  allowed  to  give  evidence  of 
verbal  communications  which  passed  between  his  client  and 
himself  in  the  course  of  business  which  he  was  employed  to 
transact:  Herring  v.  Clobery{a)y  Pearse  v.  Pear8e(b). 
[Vice-Chanckllor. — In  BoUon  v.  The  Corporation  of 
Liverpool  (c)  even  opinions  of  counsel  were  ordered  to  be 
produced,  having  been  given  ante  litem  motam.]  Then  if  a 
vendor  were  to  lay  before  counsel  instructions  to  prepare 
protecting  conditions  of  sale,  suggesting  possible  defects  of 
title  which  ought  to  be  guarded  from  objection,  these  in- 
structions must  afterwards  be  produced  if  litigation  should 
happen  to  arise. 

Mr,  BoU,  Q.  C,  in  reply. 

Mr,  Dardd,  Q.  C,  and  Mr.  W.  P.  Murray  appeared  for  an- 
other Defendant,  against  whom  there  was  a  similar  motion. 


1855.  • 

MANBSa 

V. 

Afgummi, 


Vicb-Chancellob  Sir  W.  Page  Wood  :— 

The  main  question  on  this  motion  arises  concerning  the 
documents  sought  to  be  protected  by  the  third  paragraph 
of  the  Defendant's  affidavit  These  are  communications 
between  a  man  and  his  legal  adviser—- drafts  prepared  by 
cotmsel^  and  opinions  of  counsel  thereon,  all  of  which  were 
long  ante  litem  motam.  According  to  the  report  of  Lord 
Walsvnghcmiv.  Ooodridee  (d),  which  is  the  most  favourable 
case  for  the  Plaintifi^  Yice-Chancellor  Wigra/m,  having  re- 
marked that  he  would  not  order  the  documents  in  question 
in  that  case  to  be  produced  if  the  matter  were  res  iaiegrs^ 
closed  hia  judgment  by  saying,  "  Any  part  of  the  letters 
which  contains  l^gal'advice  or  opinions  may  be  protected, 
if  the  fact  ia  brought  before  the  Court  by  affidavit"  Now 
a  draft  prepared  by  counsel  comes  clearly  under  the  head 


JudffmeiU. 
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1865.        of  legal  advice.     It  would  contain  marginal  observations 
or  alterations  made  bj  counsel  which  fall  within  the  defi- 
nition of  legal  advice.    There  is  more  difficulty  respecting 
the  instructions  of  J^.  Lamgford  to  his  counsel  for  the 
preparation  of  the  dr^ft;  and  upon  this  point  one  cannot 
but  regret  to  oee  the  number  of  cases  that  have  occurred 
of  late  years,  and  the  discrepancy  between  some  of  the 
decisions.    In  Lord  Walsingham  v.  Ooodricke  (a),  I  can- 
not help  obsen^g  the  desire  of  the  learned  Judge  to 
escape  from  the  decisions  in  previous  casea     K  the  matter 
were  res  int^ra,  he  says,  he  should  scarcely  hesitate  to 
decide  in  favour  of  the  privil^e.     His  Honour  considered 
himself  bound  by  the  decisions  in  Hughes  v.  Biddvlph  (b), 
VerU  V.  Pacey  (c),  and  BoUon  v.   The  Corporation  -  of 
Liverpool  (d),  to  hold  that  letters  which  passed  between 
a  solicitor  and  his  client,  and  cases  prepared  anterior  to 
litigation  or  dispute  were  not  privileged.     However,  I  can- 
not but  accede  to  a  great  part  of  the  reasoning  in  Pearae 
V.  Pearae  (e).    It  is  difficult  to  reconcile  on  principle  the 
protection  of  the  client  which  privileges  him  from  disclos- 
ing anything  which  passed  between  himself  and  his  solici- 
tor in  consultation,  and  the  decisions  as  to  letters  passing  be- 
tween them  and  docimients  prepared  before  any  dispute 
has  arisen  concerning  the  subject  to  which  they  relate.  You 
can  of  course  extract  from  the  client  everything  that  he 
I  ;     knows  ;  the  circumstance  that  he  has  communicated  it  to 
\  \     his  solicitor,  is  not  a  reason  for  refusing  this  kind  of  dis- 
\^   covery.    You  would  be  able  to  discover  every  fact  in  the 
client's  knowledge  ;  but  you  must  get  them  from  him  upon 
oath,  and  as  you  could  not  call  his  solicitor  to  contradict 
anything  which  he  may  say  by  disclosing  what  may  have 
passed  between  them  in  consultation,  I  should  have  thought^ 
independently  of  authority,  that  the  true  rule  would  be  that 


(a)  3  Hare,  122. 
(6)  4  Bubs.  190. 
(c)  Id.  19a 


(cO  3  Sim.  467  ;&€.,!  My.  & 
K.  88. 
(«)  1  De  G.  &  S.  12. 
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as  you  could  not  shew  that  in  conversation  with  his  solici- 
tor he  had  made  such  and  such  statements,  of  course 
everything  which  he  wrote  to  his  solicitor  should  be  equally 
privileged.  On  this  point  the  authorities  present  some 
difficulty;  there  are  decisions  by  which  cases  have  been 
ordered  to  be  produced,  but  not  the  opinions  on  them. 
Lord  Langdale,  whose  views  on  this  subject  were  that  it 
would  be  a  beneficial  rule  that  everything  should  be  pro- 
duced, seems  to  have  gone  very  far  in  Might  v.  Robivr- 
son  (a),  where,  there  being  a  discussion  with  reference  to  a 
sale  by  auction,  the  Defendants  sought  to  protect  them- 
selves firom  the  production  of  certain  papers,  which  Lord 
Langdale,  in  p.  38,  says,  **  may  perhaps  be  assumed  to 
consist  of  confidential  communications  between  attorney  or 
counsel  and  client,  but  they  did  not  take  place  either  in 
the  progress  of  the  suit  or  with  reference  to  the  suit  pre- 
vious to  its  commencement  They  are  properly  distin- 
guished as  having  taken  place  before  the  10th  day 
of  November,  1838,  the  day  on  which  the  relation  of 
vendor  and  purchaser  arose  between  the  Defendants  and 
the  Plaintiff  The  Defendants,  being  in  circumstances  of 
hazard  and  responsibility  in  their  management  of  the 
estate  for  their  own  security  and  protection,  made  state- 
ments for  the  opinion  of  counsel,  ftnd  allege  them  to  be 
privileged  communications,  which  in  one  sense  they  are,  for 
their  attorney  would  not  be  permitted  to  disclose  them; 
but  they  are  not,  in  soy  opinion,  so  privileged  as  to  pro- 
tect the  Defendants  themselves  firom  discovering  them  in 
answer  to  the  Plaintiff  ^s  bill"' 
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The  Plaintiff  in  that  suit  was  a  purchaser  attempting  to 
escape  firom  the  performance  of  his  contract,  and  it  certainly 
seems  alarming  to  find  it  laid  down  positively  in  a  case  of 
that  kind,  that,  if  a  vendor  discloses  to  his  solicitor  confi- 
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dentially,  ''being  in  drciunstanceB  of  hazard  and  respon- 
sibility/^ all  the  factd  relating  to  the  estate,  there  being  at 
the  time  no  dispute,  and  afterwards  litigation  arises  in 
which  his  title  is  impeached  by  a  person  in  no  fidu- 
ciary relation  to  him,  he  is  obliged  to  disclose  all  that 
formerly  passed  between  himself  and  his  solicitor,  pos- 
sibly suggesting  doubts  which  might  be  thrown  upon  his 
tide.  That  case  is  in  conflict  with  Pear^e  v.  Pearae  (a), 
where  the  question  was,  whether  the  vendor  was  oom- 
pellable  to  disclose  his  motive  for  making  a  certain  appoint- 
ment, or  confidential  communications  made,  not  during 
a  dispute  or  after  any  threat  of  dispute.  Lord  Justice 
y^  Knight  Bruce,  then  Vioe-Ohancellor,  put  this  case  "  if  a 
man  is  in  possession  of  an  estate  as  owner,  he  is  not  under 
any  fiduciary  obligation,  he  finds  a  flaw  or  a  supposed  flaw 
in  his  titie,  which  it  is  not,  in  point  of  law  or  equity,  his 
duty  to  disclose  to  any  person;  he  bdieves  that  the  flaw  or 
supposed  defect  is  not  known  to  the  only  person,  who,  if  it 
is  a  defect^  is  ^ititied  to  take  advantage  of  it>  but  that  this 
person  may  probably  or  possibly  soon  hear  of  it»  and  that 
institute  a  suit  or  make  a  claim.  Under  this  apprehension, 
he  consults  a  solicitor,  and  through  the  solicitor  lays  a  case 
before  counsel  on  the  subject,  and  receives  his  opinion. 
Some  time  afterwards,  the  apprehended  adversary  becomes 
an  actual  adversary;  for,  coming  to  the  knowledge  of  the 
defect  or  supposed  flaw  in  the  titie,  he  makes  a  claim,  and 
aftier  a  preliminary  correspondence  commences  a  suit  in 
equity  to  enforce  it^  but  between  the  commencement  of  the 
correspondence  and  the  actual  institution  of  the  suit^  the 
man  in  possession  again  consults  a  solicitor,  and  through 
him  again  lays  a  caae  before  counsel  According  to  the 
respondent's  argument  before  me  on  this  oocaaon,  the 
Defendant  in  the  instance  that  I  have  supposed  is  as  clearly 
bound  to  disclose  the  first  consultation  and  the  first  case,  as 
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he  is  clearly  exempted  fix)in  discovering  the  second  consul-  1865. 
tation  and  the  second  case.  I  have,  I  repeat^  yet  ta  learn  f 
that  such  a  distinction  has  any  foundation  in  reason  or  con-l 
venienoe:''  and  then  he  observes  upon  the  case  of  Chcl- 
mondeley  v.  Clmton  (a),  where  the  Lord  Chancellor  pro- 
tected from  discovery  matters  of  title  come  to  the  knowledge 
of  the  Defendant's  solicitor,  in  consultations  concerning  the 
title.  He  oontinues»  ''  the  contest  is  in  the  Master^s  office  be- 
tween a  vendor  and  purchaser.  It  must  be  borne  in  mind 
that  the  discovery  sought  is  of  matters  anterior  to  the  con- 
tract, and  concerns  the  question  of  title  only,  and  that  in  order 
to  obtain  the  production  upon  oath  by  the  vendor  (the  except- 
ant) of  such  documents  as  he  ought  to  produce,  it  may  well 
be  that  not  a  single  int6m>gatory  may  be  necessary ;  and 
my  opinion  is,  that  as  to  some  portions  at  least  of  the  in- 
terrogatories before  me,  it  is  only  upon  a  special  case,  if  at 
all,  that  as  between  parties  standing  in  the  relative  posi- 
tions, and  in  the  circumstances  in  which  the  parties  here 
stand,  they  oug&t  to  be  allowed.  But,  I  am  not  aware  of 
any  such  special  case  having  yet  been  made;''  and  he  ends 
by  allowing  the  exception.  It  is  clear,  that^  in  that  case, 
the  party  consulted  his  solicitor  with  a  view  to  the  sale, 
and  previously  thereto,  without  reference  to  the  particular 
purchaser,  but  having  apprehensions  that  there  might  be 
difficulties  as  to  the  title;  and  the  communications  made 
under  that  species  of  apprehension  the  Court  thought 
ought  to  be  protected  That  decision  and  Flight  v.  Robm- 
eon  Q>)  can  hardly  stand  together. 

Lord  Wcdmighma  v.  Goodricke  (o)  was  not  a  case 
of  title,  but  the  question  there  was  whether  the  contract 
had  been  concluded  or  not  The  Defendant  said,  that 
it  had  not.  There  had  been  no  communication  upon 
the  title,  but  the  Defendant  had  written   letters  to  his 
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solicitor,  as  bis  solicitor  and  confidential  adviser,  and 
insisted  that  he  was  not  bound  to  produce  them;  and 
the  Vioe-Chancellor,  after  saying  that,  if  the  question  were 
res  int^ra^  he  would  not  order  them  to  be  produced* 
held,  that,  as  there  had  been  no  dispute  at  the  time,  he 
could  not  consider  those  documents  to  be  privileged,  except 
so  &r  as  they  contained  legal  advice  or  opinions.  With 
respect  to  the  apprehension  of  intended  litigation,  he  says, 
''The  next  contest  was  upon  commimications  made  before 
litigation,  but  in  contemplation  of  and  with  reference  to  liti- 
gation which  was  expected  and  afterwards  arose,  and  it  was 
held  that  the  privilege  extended  to  these  cases  also.  A 
third  question  then  arose  with  regard  to  communications 
after  the  dispute  between  the  parties,  followed  by  litigation, 
but  not  in  contemplation  of  or  with  reference  to  that  liti- 
gation, and  these  communications  were  also  protected :  Bel- 
ton  V.  Corporation  of  Liverpool  (p),  Hughes  v.  Bidr 
dvJpk  (5),  VerU  v.  Pacey  (c),  Clagett  v.  PhiUipa  (d),  A 
fourth  point  which  appears  to  have  called  for  decision,  was 
the  title  of  a  Defendant  to  protect  from  discovery,  in  the 
suit  of  one  party,  cases  or  statements  of  fact  made  on  his 
behalf  by  or  for  his  solicitor  or  legal  adviser  on  the  subject- 
matter  in  question  after  litigation  commenced,  or  in  con- 
templation of  litigation  on  the  same  subject  with  other 
persons,  with  the  view  of  asserting  the  same  right  This 
was  the  case  of  Combe  v.  The  Corporation  of  London  (e). 
The  question  in  that  suit  was  the  right  of  the  Corporation 
to  certain  metage  dues,  and  the  answer  stated  that  other 
persons  had  disputed  the  right  of  the  Corporation  to  metage, 
and  that  they  had  in  their  possession  cases  which  had  been 
prepared  with  a  view  to  the  assertion  of  their  rights  against 
such  other  parties  in  contemplation  of  litigation,  or  after  it 
had  actually  commenced.    Sir  J.  X.  Knight  Bruce  held, 
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that  those  cases,  relating  to  the  same  question,  but  having 
reference  to  disputes  with  other  persons,  were  within  the 
privilege;  and  I  perfectly  concur  in  that  decision/' 

The  case  here  is,  that  the  Plaintiff  is  disputing  the  title 
of  a  Defendant,  who  has  purchased  this  property,  as  the 
Plaintiff  alleges,  with  notice  of  fiswts  which  wo\ild  give  the 
Plaintiff  an  equity  to  set  aside  the  purchase.    It  is  not  a  case 
of  alleged  fraud  between  the  Defendant's  solicitor  and  him- 
self, nor  indeed  of  fraud  at  all,  except  that  the  Court  would 
not  allow  the  Defendant  to  take  with  notice  of  a  breach  of 
trust;  and  the  contest  is,  whether  any  trust  ever  in  fact 
existed    The  bill  impeaches  the  agreement  of  the  24th  of 
June,  1851,  and  the  conveyance  thereunder  of  the  25th  of 
August,  1851,  with  relation  to  which*  the  communications 
in  question  took  place.     The  dociunents  of  which  produc- 
tion is  now  sought  are  instructions  for  the  draft  of  the 
agreement,  which  resulted  in  the  draft,  and  the  original 
draft  itself,  and  also  the  opinion  of  counsel  upon  certain 
alterations  in  the  draft.     Both  the  latter,  as  I  have  already 
intimated,   I  consider  to  be  within   the  privilege.      The 
question  is,  whether  the  instructions  for  that  draft  are  pro- 
tected also.     I  can  scarcely  conceive  any  case  more  calling 
for  protection  at  the  hands  of  the  Court     A  party  wishing 
to  make  his  title  secmre  constdts  his  solicitor,  being  about 
to  deal  with  trustees  for  sale  of  the  property,  the  original 
owner  of  which,  who  made  the  conveyance  in  trust  for  sale, 
is  not  a  party  to  the  transaction :  the  intended  purchaser 
wishing  to  be  made  sure,  and  knowing  as  every  one  does 
the  perils  which  surround  a  case  of  that  kind,  even  where 
everything  seems  to  have  been  formally  done  to  authorise  the 
trustees  to  make  a  tide,  sends  instructions  to  his  counsel   To 
say  that  these  instructions  are  not  privileged,  would  be  a  re- 
finement which  I  cannot  make  in  a  case  of  this  description. 
If  I  were  to  order  these  instructions  to  be  produced,  I  should 
go  the  whole  length  of  deciding,  that,  in  every  case  between 
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vendor  and  purchaser,  if  the  purchaser  raises  a  difficulty  upon 
the  title,  he  might  be  entitled  to  say,  that  eighteen  or  twenty 
years  before,  when  the  same  property  was  oflFered  for  sale, 
the  person  then  selling  had  certain  consultations  with  his 
solicitor  or  counsel,  there  being  then  no  dispute,  and  as 
soon  as  the  contract  was  concluded  he  sent  instructions  for  a 
conveyance  to  his  counsel,  and  that  the  purchaser  in  every 
such  case  would  be  entitled  to  see  those  documents.  K 
that  be  the  rule,  I  do  not  see  how  to  prevent  the  enormous 
injustice  of  enabling  every  purchaser  to  obtain  production 
and  discovery  of  all  objections  to  the  title,  and  everything 
that  has  passed  between  the  vendor^ and  his  solicitors  with 
reference  to  the  title.  That  would  involve  all  the  conse- 
quences so  forcibly  pointed  out  by  the  Lord  Justice  Knight 
Bruce  in  Pearse  v.  Pea/rae  (a);  and  having  to  choose  be- 
tween the  view  of  that  learned  Judge  and  that  of  Lord 
LangdaZe,  and  considering  the  comparative  expedienc^^  of 
the  two  courses,  I  have  no  hesitation  in  saying,  that  nothing 
could  exceed  the  injustice  of  a  Court  of  equity  taking  the 
course  of  prying  into  all  the  transactions  between  a  sddcitor 
and  his  client,  in  order  to  elicit  from  the  client  that  in- 
formation 'which  the  solicitor  has  always  been  considered 
liable  to  reprobation  for  disclosing,  and  which  the  Court 
always  prevents  him  from  disclosing  if  applied  to  in  time, 
and  the  concealment  of  which  is  the  privilege  of  the  client^ 
not  of  the  solicitor.  If,  therefore,  a  distinction  can  be  drawn 
between  this  case  and  Lord  Waleimghain  v.  Ooodriche  (6), 
I  shall  not  hesitate  to  follow  the  inclination  of  the  learned 
Judge's  mind  in  that  case,  and  hold  these  documents  to  be 
within  the  privilega  I  think  that  the  distinction  is,  that 
the  whole  question  in  lliat  case  was  not  a  question  upon 
the  title,  but  whether  there  had  been  a  contract  or  not^ 
and  the  documents  in  question  passed  at  a  time  when  no 
one  was  apprehending  (which  is  the  word  that  seems  best 
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to  suit  this  case)  any  dispute,  and  the  contract  had  never 
been  concluded;  but  in  this  case  the  consultations  were  be- 
tween a  man  and  his  solicitor  as  to  a  proposed  conveyance 
to  him,  in  order  to  make  himself  quite  secure.  It  was 
from  a  general. apprehension  against  the  whole  world,  and 
in  order  to  secure  himself;  and  the  doubts  and  fears  so 
suggested  are  just  those  which  this  Court  ought  to  protect 
him  from  having  to  disclose.  I  think  that  this  makes  a 
sound  distinction  between  the  jHresent  case  and  Lord  Wal- 
eiTigham  v.  Ooodricke  (a),  and  that  I  may  grant  this  pro- 
tection, notwithstanding  the  dicta  in  Hawkma  v.  Oather- 
cole{b),  which  in  Warde  v.  Warde(c)  the  same  learned 
Judge  seems  not  to  have  acted  upon,  possibly  on  account 
of  the  very  distinction  which  I  am  now  making,  that  there 
was  an  apprehension  of  a  dispute,  though  there  was  no 
actual  dispute  then  existing.  That  decision  was  overruled 
by  Lord  Truro^  on  the  ground  that  the  solicitor  had  acted  in 
the  transaction  for  both  the  husband  and  wife  as  one  and 
the  same  person;  but  he  left  untouched  the  other  point 
Here,  where  the  consultation  has  been  against  all  possible 
claimants  who  may  liereafier  dispute  the  title,  I  think  I 
am  authorised  to  say  that  these  documents  are  privileged. 
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March  22;w/.  POLLARD  V,  CLAYTON. 

Sptdfie  Per-  1  HE  bUl,  filed  on  the  20th  of  February,  1855,  by  one  of 
Laches- Nega-  the  managers  of  the  BowUng  Iron  Company,  suing  as  such 
^^Inp^^  on  behalf  of  the  company  by  virtue  of  powers  in  the  com- 
— Mining  C<mr  pany's  Act>  stated  that  the  company  was  a  joint  stock 

company  established  at  Bowling,  in  the  parish  of  Brad- 

pmy  for  ^°*  fo^d,  in  Yorkshire,  for  the  purpose  of  getting,  purchasing, 
manufoobS-^  and  selling  iron  ore,  iron  stone,  and  iron  and  steel,  and  of 
ing  iron,  smelting,  manufacturing,  and  vending  cast-iron  and  steel, 

prietorsofcoal  and  also  of  getting,  purchasing,  converting,  and  selling 
Sg°their^^"*  coals  and  other  mineral  produce,  and  had  carried  on  that 
works,  for  Bpo-  business  since  1848 ;  that  the  Defendants,  who  carried  on 

cmc  perform- 
ance of  an 

agreement  to  sell  to  tbe  company,  at  a  fixed  price  per  ton,  all  of  certain  beda  of  coal,  estimated 
to  contain  from  120,000  to  150,000  tons,  to  be  raised  and  delivered  by  Defendants  at  tbe 
rate  of.  500  tons  per  week,  and  the  company  to  drain  the  beds ;  and  for  an  injunction  to  re- 
strain Defendants  from  selling  any  part  to  other  persons.  The  bill  averred,  that  the  coal 
was  very  conveniently  situate  with  reference  to  the  company's  iron  works,  which  adjcnned 
thereto;  and  that  the  company  had  the  power,  by  means  of  their  engines  and  pits,  to  drain 
the  beds,  and  had  occasion  for  a  large  quantity  of  coal  of  that  particular  description. 

Demurrer  allowed,  mainly  on  ground  of  laches,  tbe  company  having  neglected  to  file 
their  bill  until  eleven  months  after  they  discovered  that  Defendants  had  ceased  to  deliver 
the  coal,  and  were  referred  by  Defendants  to  their  solicitors. 

In  contracts  relating  to  commodities  fluctuating  from  day  to  day  in  market  price,  the 
Court  expects  persons  to  be  unusually  vigilant  and  active  in  asserting  their  right  to  speci- 
fic performance,  which  it  is  inequitable  to  grant  after  such  an  interval,  and  when  the  par- 
ties may  be  no  longer  in  the  same  position. 

Such  a  contract  is  a  positive  contract,  and  does  not  give  jurisdiction  to  restrain  sale  to 
other  parties. 

Leave  to  amend  and  account  for  laches,  refused  on  the  ground  that  the  agreement— not- 
withstanding it  was  to  be  performed,  not  immediately,  but  by  instalments,  and  at  intervals 
extending  over  a  long  penod ;  and  notwithstanding  the  circumstances  averred  as  to  tbe 
vicinity  of  the  coal,  and  its  convenience  with  reference  to  the  company's  works,  and  the  im- 
portance to  them  of  coal  of  that  particular  description, — ^was  an  agreement  for  works  of 
which  the  Court  could  not  undertake  the  superintendence ;  for,  the  applications  to  the 
Court  would  be  incessant,  to  secure  due  industry  and  exertion  on  the  part  as  well  of 
Plaintifia  as  Defendants;  and,  iemble,  upon  this  ground  alone  the  demurrer  would  have 
been  allowed. 

SemhlCf  the  benefit  to  be  derived  from  vicinity  of  Defendant's  coal  to  company's  iron 
works,  is  one  which  can  be  estimated  by  damages,  and,  taken  alone,  is  not  a  ground  for  spe- 
cific performance. 

Observations  on  Taylor  v.  NevUle,  and  the  report  of  Bujdon  v.  Lister  and  Cooper  (3 
Atk.888). 
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the  business  of  iron  masters  and  manufacturers  of  iron  at 
Bierley,  in  Yorkshire,  were,  at  the  date  of  the  contract  of 
which  the  bill  sought  specific  performance,  and  had  ever 
since  been,  possessed  of  certain  mines  or  beds  of  coal  called 
Better  Bed  coal,  adjoining  or  near  to  the  company's  iron 
works  and  collieries;  that  in  184!9  the  Defendants,  not  re- 
quiring for  the  working  of  their  own  iron  furnaces  such 
portion  of  the  Better  Bed  coal  as  was^  situate  in  North 
B'ierley,  and  which  was  estimated  to  contain  from  1 20,000 
to  160,000  tons,  opened  a  n^otiation  with  the  company 
for  the  sale  thereof  to  them  at  a  fixed  price  per  ton,  to  be 
paid  at  such  times  and  in  such  manner  as  might  be  agreed 
upon;  that  the  Better  Bed  coal  vn  North  Bierley  was  very 
conveniently  situate  with  reference  to  the  com/pany's  col- 
Ueriea  cmd  iron  works,  which  enjoined  thereto,  and  the 
company  had  the  power,  by  means  of  their  engines  and 
pits  in  their  collieries,  to  drain  or  "  loose,"  as  it  is  techni- 
cally termed,  the  beds  of  Better  Bed  coal  in  North  Bierley, 
and  the  company  havmg  occasion  for  a  large  quomtity  of 
coal  of  that  particida/r  description  for  their  iron  works, 
the  Plaintiff,  as  their  manager,  went  over  the  lands  in  North 
Bierley,  under  which  the  Better  Bed  coal  was  lying,  ascer- 
tained its  quantity,  quality,  and  exact  position  with  reference 
to  the  company's  works  and  collieries,  and  estimated  the  ex- 
pense of  laying  down  tramways  for  conveying  it  to  the 
company's  works;  and,  after  some  negotiation,  the  De- 
fendants, in  January,  1850,  agreed  to  sell  to  the  company, 
and  the  company  agreed  to  purchase  of  the  Defend- 
ants, aU  the  clean  Better  Bed  coal  in  North  Bierley,  im- 
riddled,  at  6«.  6d.  per  ton  of  20  cwt,  to  be  raised  and  de- 
livered by  the  Defendants  at  ike  rate  of  500  tons  per 
week  into  waggons  to  be  furnished  by  the  company  at  the 
different  pits,  with  a  credit  of  twelve  months  on  each 
month's  delivery,  but  to  be  paid  for  in  cash  on  the  Ist  of 
the  succeeding  month  in  the  following  year;  that  the  com- 
pany then  laid  down  tramways  from  their  iron  works  to 
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the  Defendants'  beds  of  coal  in  North  Bierley,  and  provided 
the  waggons,  horses^  and  other  things  neeessary  for  convey- 
ing it  from  North  Bierley  to  the  compan/s  iron  works^  and 
thereby  incurred  very  considerable  expense  upon  the  faith 
of  the  agreement,  and  with  the  knowledge  of  the  Defend- 
ants; and  the  Defendants^  in  pursuance  and  part  perform^ 
ance  of  the  agreement  on  their  part,  began  to  deliver  to 
the  company  the  aforesaid  coal  at  the  rate  of  500  tons  per 
week,  and  continued  such  delivery  upon  and  according  to 
the  terms  of  the  agreement  thenceforth  until  February^ 
1854,  and  during  that  period  the  company,  at  the  expira- 
tion of  the  period  of  credit  to  which  they  were  entitled 
under  the  agreement,  from  time  to  time  paid  the  Defend- 
ants for  each  month's  delivery,  according  to  the  same 
agreement;  that  in  December,  1852,  the  company  were 
informed  by  the  Defendants  that  the  coal  workings  from 
which  they  supplied  the  company  with  coal  were  so  near 
being  finished  that  they  would  not  be  able  to  furnish  the 
company  with  the  quantity  they  were  then  doing  without 
a  fresh  "loose/'  and,  after  some  negotiati<Hi  on  the  subject^ 
it  was  agreed  in  April,  1853,  that  the  company  should  drain 
or  "  loose  "  the  Defendants'  Better  Bed  coal  in  North  Bier- 
ley, which  remained  un worked  and  ungotten,  by  means  of 
the  company's  engine  and  pits  in  their  adjoining  collieries 
in  Hv/nsworth;  and  that  the  Defendants  should  pay  to  the 
company  the  yearly  sum  of  300Z.  during  such  time  as  the 
company  should  work  such  engine,  and  the  yearly  sum  of 
1501.  during  such  time  as  the  Defendants  should  work  it 
after  it  should  be  abandoned  by  the  company;  and  that  the 
Defendants  should  also  give  up  the  engine  and  plant 
in  good'  tenantable  repair;  and  the  Defendants  further 
agreed,  that  they  would  recommence  working  an  engine  on 
their  collieries  in  case  their  workings  should  throw  addi- 
tional water  upon  the  mines  and  works  of  the  company 
and  to  continue  such  working  so  long  as  the  same  should 
be  required,  and  that  they  should  do  so  if  required  by  the 
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company  before  the  company  commenced  hollowing  a  pit 
for  the  Defendants,  in  case  it  should  be  required;  that  the 
company  had  always  been  and  were  still  ready  to  perform 
these  agreements  if  the  Defendants  would  perform  them  on 
their  part^  which  they  refused  to  do;  that  the  Defendants 
continued  to  deliver  the  coal  in  pursuance  of  the  agreement 
of  January,  1850,  until  October,  1853,  but  in  that  month 
they  discontinued  such  delivery,  alleging  that  the  pit  from 
which  they  were  supplying  such  coal  was  worked  out;  but 
they  represented  to  the  company  that  the  stoppage  was 
only  temporary,  and  that  the  delivery  of  the  agreed  quan- 
tity would  speedily  be  resumed;  that  on  the  4th  of  March, 
1854,  the  Plaintiff  being  informed  (as  the  &ct  was)  that 
the  Defendants  had  not  delivered  any  coal  to  the  company 
since  February,  1 854,  but  that  they  were  nevertheless  laying 
up  and  stacking  BMefr  Bed  coal  which  they  had  got  in  i^TortA 
Bierley,  and  which  they  had  sold  to  the  company,  immedi* 
ately  wrote  to  the  Defendants  as  follows: — "  The  writer  has 
only  this  moment  heard  that  you  have  ceased  to  send  in 
coal  to  this  company  according  to  your  agreement  He  was 
aware  that  a  stoppage  had  taken  place  (as  he  believed  tem- 
porarily, and  owing  to  the  working  out  of  a  pit  from  which 
you  were  supplying  us),  but  he  now  learns  that  you  are 
laying  coal  up,  and  stiU  refuse  to  send  us  it  in.  Pray  be 
so  good  as  to  explain  to  us  upon  what  ground  you  refuse 
to  fulfil  your  agreement;" — ^that  the  Defendants  had,  in 
&ct,  between  February,  1854,  and  March,  1854,  raised  and 
got  a  large  quantity  of  the  clean  Better  Bed  coal  in  North 
Bierley  so  sold  to  the  company,  but,  instead  of  delivering 
the  same  to  the  company,  pursuant  to  their  agreement, 
sold  part  to  other  persons,  used  other  part,  and  laid  up  and 
stacked  the  remainder  on  their  own  lands  as  a  store  for 
future  use;  that  at  that  time  the  Defendants  had  delivered 
to  the  company  under  their  agreement  only  72,715  tons  of 
coal,  and  there  still  remained  in  North  Bierley  upwards  of 
77,000  tons,  which  the  Defendants  might  have  got  raised  and 
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delivered;  and  that  neither  such  coal  Dor  the  coal  which 
the  Defendants  had  stacked  and  laid  up  since  February, 
1854,  was  required  by  them  for  the  working  of  their  fur- 
naces, and  even  if  it  had  been  so  required,  the  Defendants 
were  not  entitled  under  the  agreement  to  retain  it  for  such 
purpose,  or  for  any  purpose,  they  having  agreed  to  adl  to 
the  company  the  whole  of  the  cleam,  Better  Bed  coal  in 
North  Bierley. 


The  bill  then  stated  a  correspondence  which  ensued  be- 
tween the  parties,  terminating  with  the  following  letter 
from  the  company  to  the  Defendants,  dated  March  20th, 
1854?:  "We  will  thank  you  to  say  by  retiun  of  post,  or  at 
your  earliest  convenience,  whether,  in  the  event  of  our 
giving  you  the  loose  from  our  boundary,  which  has  been 
the  subject  of  negotiations  between  us  and  Lord  Scarbo- 
roughy  you  will  supply  us  with  the  coal  which  will  be 
thereby  set  at  liberty.  In  the  event  of  your  answer  being 
in  the  negative,  we  will  thank  you  to  give  us  the  address 
of  your  solicitors,  who  may  accept  service  of  process  on  your 
behalf."  To  which  the  Defendants  on  the  following  day 
replied  as  follows:  "We  have  no  wish  to  repudiate.  Our 
solicitors  are  Messrs.  Bendey  &  Wood,  by  whom  we  shall 
be  advised  in  any  fturther  negotiations." 


The  bill  further  stated  that  the  company  afterwards 
repeatedly  requested  the  Defendants  to  complete  the  per- 
formance of  their  contract,  and  to  deliver  the  remainder  of 
the  Better  Bed  coal,  aqd  repeatedly  oflFered  to  drain  or 
loose  such  of  the  unworked  beds  as  the  Defendants  might 
require  to  have  drained  or  loosed  upon  the  terms  of  the 
agreement  of  April,  1853,  but  the  Defendants  had  hitherto 
refused,  and  still  refused  to  comply. 

The  bill  charged  that  the  Defendants  were  possessed  of 
Better  Bed  coal  at  Okensliav  and  other  places  in  York- 
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shire,  besides  NorOi  Bierley,  much  more  than  sufficient  for 
the  purpose  of  working  their  furnaces,  and  some  of  which 
were  being  worked  at  the  commencement  of  the  negotiation 
with  the  company;  that  the  Defendants  had  not  at  any 
time  since  February,  1854,  required  and  did  not  then  require 
the  Better  Bed  coal  in  Norffi  Bierley  for  working  their  own 
furnaces;  and  that  since  February,  1854,  they  had  raised, 
and  then  had  in  their  possession,  stacked  or  laid  up,  a  large 
quantity  of  clean  Better  Bed  coal  in  North  Bierley  which 
they  ought  to  have  delivered  to  the  company;  and  it  fiu*- 
ther  charged  that  damages  at  law  would  not  be  an  adequate 
compensation  to  the  company  for  the  breach  by  the  Defend- 
ants of  the  agreement  for  the  sale  of  the  coaL 
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The  bill  prayed  that  the  Defendants  might  be  decreed 
specifically  to  perform  the  agreement  to  sell  and  deliver  to 
the  company  all  the  clean  Better  Bed  coal  in  North  Bier- 
ley at  the  rate  of  500  tons  per  week,  upon  the  terms  of  the 
agreement  of  January,  1850,  the  Plainti£&  offering  to  per- 
form the  same  agreement,  so  far  as  it  remained  to  be  per- 
formed on  their  part,  and  to  drain  or  loose  by  means  of 
their  engine  and  pits,  and  upon  the  terms  of  the  agreement 
of  April,  1853,  such  of  the  beds  as  had  not  yet  been  raised 
or  gotten  by  the  Defendants;  that  an  account  might  be 
taken  of  all  the  clean  Better  Bed  coal  in  North  Bierley, 
which  since  January,  1850,  had  been  sold  by  the  Defend- 
ants to  any  person  other  than  the  company,  and  that  the 
defendants  might  be  decreed  to  account  to  the  Plaintiff  for 
the  surplus  proceeds  of  such  sales  over  and  above  the  price 
which  would  have  been  payable  to  the  Defendants  by  the 
company  for  the  same  under  the  agreement  between  them ; 
and  that  the  Defendants  might  be  restrained  from  using, 
for  the  purpose  of  working  their  furnaces  or  otherwise,  and 
from  selling  or  disposing  of  to  any  person  other  than  the 
company,  any  part  of  the  clean  Better  Bed  coal  already 
stacked  or  laid  up  by  them,  or  in  their  possession  and  power, 
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1866.        or  which  might  at  any  time  thereafia*  be  got  or  raised  from 
Pollard      ^^^^  ^^^^^  ^^  ^^  ^  North  Bierley, 

V. 

Clattok. 
The  Defendants  demurred  to  the  bill  for  want  of  equity. 

Statement. 


Argument.         Mr.  Chafidless,  Q.  C,  and  Mr.  ColCy  in  support  of  the 
demurrer: — 

This  agreement,  assuming  it  valid  within  the  Statute  of 
Frauds,  is  not  one  of  which  the  Court  will  decree  specific 
performanoa 

It  is  an  agreement  for  the  supply  of  mere  goods,  as  un- 
fit to  become  the  subject  of  a  suit  for  specific  performance 
as  a  contract  for  Consols  or  any  other  commodity  which 
can  always  be  purchased  in  the  market  The  bill  does 
not  aver  that  this  particular  coal  possesses  any  peculiar  in- 
trinsic value.  So  £eu*  as  appears  by  the  bill,  any  other 
coal,  bought  of  any  other  person  in  the  coal  market,  would 
answer  the  Plaintiff's  purpose  equally  well  Such  a  con- 
tract^ unless  there  be,  as  in  Pooley  v  Budd  (a),  and  Wood 
^  V.  Rowcliffe  (6),  a  fiduciary  relationship  between  the 
parties,  is  one  which,  even  if  there  were  no  furtheT  objec- 
tion, this  Court  would  refuse  specifically  to  perform,  upon 
the  principle  that  damages  will  afford  him  ample  compen- 
sation :  Flint  v.  Brandon  (c),  and  Booth  v.  PoUard  (d). 

But  here  there  is  this  further  and  insuperable  objection : 
the  coal,  with  the  exception  of  a  small  portion,  which  the 
bill  avers  to  have  been  laid  up  and  stacked,  is  as  yet  a 
stratum  in  the  earth  ;  and  the  Court  is  asked,  in  effect,  not 
only  to  compel  the  Defendants  to  work  a  colliery — to  win, 

(a)  14  Beav.  34.  i.  pp.  632,633. 

(b)  3   Hare,    304 ;   S.    a,   on  (c)  8  Ves.  169, 162. 
appeal,    2    Ph.    383;   and  see  (c?)  4  Y.  &  C.  61. 
^Leading  Cases  in  Equity,"  vol. 
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screen,  aad  deliver  the  coal, — ^but  also  (for  the  Court  must  per- 
form all  the  contract  or  no  part  of  it),  to  see  that  the  com-  • 
pany,  on  their  part,  duly  "  loose  "  and  drain  the  mine.  [The 
VICE-CHANCELLOR.—  They  offer  to  perform  their  part]  But 
this  is  an  agreement  of  which  the  performance  must  ex- 
tend over  months  and  years ;  and  for  the  Court  to  under- 
take to  superintend  its  performance  would  be  a  stretch  of 
jurisdiction  for  which  there  is  no  precedent,  and  which 
would  involve  the  Court  in  endless  applications  to  prevent 
and  redress  misconduct  and  neglect,  real  or  imaginary, 
on  the  part  alike  of  Plaintiff  and  Defendants.  The  Court 
could  hardly  bring  such  a  suit  to  a  termination :  The  South 
Wales  Railway  Compamy  v.  Wythes  (a). 

[The  Vicb-Chancellor. — If  this  bill  sufficiently  avers  an 
agreement  on  the  Defendants'  part  to  sell  all  the  coal  to 
the  Plaintiff,  might  it  not  be  argued  that  such  an  averment 
is  sufficient  to  sustain  the  prayer  for  an  injunction  to  re- 
strain you  from  selling  what  the  Plaintiff  has  bought^  on 
the  ground  that  an  agreement  to  sell  all  to  il.  is,  in  effect, 
an  agreement  not  to  sell  any  to  B.  ?] 

There  is  no  express  negative  term  in  this  agreement^  nor 
is  there  implied  in  it  any  thing  tantamoimt  to  an  agree- 
ment not  to  sell  to  any  person  other  than  the  Plaintiff 
It  formed  no  part  of  the  object  of  this  agreement  to  give 
the  Plaintiff  a  monopoly.  Besides,  the  Court  will  not 
restrain  the  breach  of  a  negative  term,  whether  implied 
or  express,  imless  it  can  compel  the  Plaintiff  to  perform 
his  part  of  the  contract:  HiUs  v.  CroU  (b).  The  Court  in 
granting  the  injunction  must  leave  imperformed  no  part 
of  the  contract  which  it  can  ever  be  called  upon  to  per- 
form :  Lurnley  v.  WagTier  (c),  JohTison  v.  The  Shrewsbury 
and  Birmvnghami  Railway  Company  (d).    And  for  the 

(c)  Id.  626,  per  Lord  SL  Leo- 
nards, C. 

(d)  Id.  914,  927. 


1856. 


(a)  Supra,  pp.  186,  201. 
(6)  1  De  G.,  Mac,  &  G.  627, 
note. 
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Pollard    *  for  the  reasons  "we  have  shewn. 

V, 
CLA.TTOH. 

.  — "  [The  Vicb-Chancellor. — Dietrichaen  v.  Cahburn  (a)  is 

the  strongest  case  in  favour  of  such  an  injunction.] 

But  if  other  argument  were  wanting,  there  is  in  this 
case,  on  the  groimd  of  delay,  an  objection  which  is  alike 
unanswerable  whether  the  Plaintiff  seeks  specific  perform- 
ance or  an  injunction.  Ever  since  March,  1854,  this 
agreement  has  been  abandoned  by  the  Defendant&  [They 
referred  to  the  Defendants'  letter  of  the  2l8t  of  March, 
1854,  naming  their  solicitors.]  The  bill  avers  that  the 
Defendants  were  selling  coals  as  long  since  as  February 
and  March,  1854,  and  that  the  Plaintiff  was  aware  of 
their  doing  so  eleven  months  before  the  bill  was  filed.  In 
this  interval  no  step  was  taken  on  the  part  of  the  com- 
pany for  obtaining  redress  in  equity  or  at  law.  And  having 
regard  to  that  circumstance,  and  to  the  peculiar  nature  of 
the  property  in  question,  which  is  a  mineral  property  of  a 
nature  exposed  to  hazard,  fluctuations,  and  contingencies  of 
various  kinds,  requiring  a  large  outlay,  and  producing,  per- 
haps, a  considerable  amount  of  profit  in  one  year,  and  losing 
it  the  next,  the  Court,  adopting  Lord  Eldon's  Tvle,  which 
requires  the  parties  interested  in  such  property  to  be  unu- 
sually vigilant  and  active  in  asserting  their  rights,  Prenr 
dergast  v.  Turton  (6),  Hart  v.  Clarke  (c),  will  hold  that 
this  company,  after  lying  by  for  eleven  months,  is  barred  by 
its  own  laches,  and  the  demurrer  will  be  allowed. 

[They  contended  farther,  in  support  of  the  demurrer, 
that  the  contract  was  invalid  by  the  4th  section  of  the 
Statute  of  Frauds,  citing  Souch  v.  Strawhndge  {d).  Boy- 


(a)  2  Ph.  52. 

(6)  1  Y.  &  C.  CJ.  V.  98,  110. 


(c)  24  L.  J.,  N.  a,  136. 

(d)  2  C.  B.  808. 


Argwnent. 
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dell  V.  Dnimmond  (a),  Wood  v.  Midgley  (6),  Attorney-  JISHQ. 
Oeneral  v.  T/te  Mayor  of  Norwich  (c),  Glman  v.  Coote  (d),  , 
Coxy,  AIiddleton(e),  and  Coo^A  v.  Jackson  (J),  in  refer- 
ence to  this  contention.  But  the  Court  was  of  opinion  that 
there  was  in  the  bill  sufficient  averment  of  part  peiformance 
to  take  the  case  out  of  the  statute  upon  a  question  of  spe- 
cific performance,  and  desired  counsel  for  the  Plaintiff  to 
confine  his  defence  of  the  bill  to  the  other  groimds  of 
demurrer.] 

Mr.  Speed  (in  the  absence  of  Mr.  RoU,  Q.  C.)  in  support 
of  the  bill:— 

The  circumstance  that  this  contract  has  been  in  part 
performed,  although  it  gives  jurisdiction  in  equity,  does 
not  give  jurisdiction  at  law.  Assuming,  therefore,  that 
the  contract  is  one  which  ought  to  have  been,  but  was 
not,  in  writing,  and  signed  so  as  to  satisfy  the  requirements 
of  the  statute,  the  Plaintiff  has  no  remedy  except  in  this 
Court 

Then,  as  regards  the  subject-matter  and  nature  of  the 
contract)  it  is  not  the  case  as  was  argued,  that,  so  far  as 
appears  by  the  bill,  any  other  coal  would  have  answered 
the  Plaintiff's  purpose  equally  with  that  for  which  he  con- 
tracted with  the  Defendants.  The  bill  expressly  avers  "  that 
the  company  had  occasion  for  a  large  quantity  of  coal  of 
that  particular  description  for  their  iron  works,''  and  repre- 
sents that  circimistance  as  having  formed  their  principal 
motive  for  entering  into  the  contract. 

But  besides  that  averment^  there  are  in  this  contract  two 
other  circumstances,  each  of  which  distinguishes  it  from  all 

(a)  11  East,  142.  (c)  2  My.  &  Cr.  406,  42^. 

(b)  2  S.  &  G.  116  ;  S.  C,  re-  (d)  1  Sell.  &  Lef.  22. 
versed  on  appeal  by  the  IiOi:d8  (e)  2  Drew.  209. 
Justices,  53  L.  J.,  Chanc,  663.  (/)  6  Ves.  12,  4U 
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the  ordinary  cases  of  contracts  relating  to  mere  goods,  and 
either  of  which  woidd  suffice  to  give  jurisdiction  for  specific 
performance. 

First.  This  is  a  contract  for  coal  so  situate  in  relation  to 
the  Plaintiff's  works  that  damages  would  not  be  a  sufficient 
remedy.  The  bill  avers  that  "the  Better  Bed  coal  in 
North  Bierley  was  very  conveniently  situate  with  reference 
to  the  company's  collieries  and  iron  works  which  adjoined 
thereto;"  that  the  company  had  peculiar  facilities  "by 
means  of  their  engines  and  pits  in  their  said  collieries^  for 
draining  or  loosing  the  beds  of  coal,"  for  which  they  con- 
oontracted  with  the  -Defendants;  and  that  such  facilities 
have  since  been  increased  by  the  tramways  which  the  com- 
pany have  laid  down  at  great  expense  upon  the  faith  of  the 
agreement  Upon  this  ground  alone  the  Court  would 
decree  specific  performance  upon  Lord  Hardwicke's  dictum, 
that  a  man  may  contract  for  the  purchase  of  a  great  quan- 
tity of  timber,  as  a  ship  carpenter,  by  reason  of  the  vicinity 
of  the  timber,  and  have  performance  of  his  contract :  Bux- 
ton V.  Lister  and  Cooper  (a). 

Secondly.  The  delivery  is  not  to  take  place  immediately, 
but  by  instalments  extending  over  a  long  period.  This 
circumstance  brings  the  present  case  precisely  within  the 
terms  of  the  agreement  in  Buocton  v.  Lister  and  Cooper, 
and  of  that  in  Taylor  v.  NevUle(b),  there  cited  in  argument 
In  the  latter  case  specific  perfomance  was  decreed  of  a  con- 
tract for  sale  of  800  tona  of  iron,  to  be  paid  for  in  a  cer- 
tain number  of  years,  and  by  instalments.  In  Buxton  v. 
Lister  and  Cooper  the  agreement  was  for  the  purchase  of 
standing  timber  for  a  fixed  sum,  to  be  paid  by  instalments 
every  Lady-day  for  six  following  years  ;  the  Defendants 
to  have  eight  years  for  disposing  of  the  same:  and  Lord 
Hardvricke  held,  approving  of  Taylm^  v.  Neville,  that  con- 


(a)  3  Atk.  383,  384 


(6)  Id.  384 
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tracts  of  that  sort  differed  from  those  that  are  immediately 
to  be  executed,  and  were  fit  subjects  for  specific  perform- 
ance (a). 

[The  Vice-Chancellor — ^There  seems  a  great  difficulty 
in  Taylor  v.  Neville,  How  would  it  be  possible  for  the 
Court  to  compel  the  party  to  go  on  manufacturing  the  iron  ?] 

It  may  well  be  that  the  Court  would  not  compel  a  per- 
son to  go  into  the  market  and  buy  coal  at  a  ruinous  price, 
— which  is  the  principle  on  which  the  Court  refuses  spe- 
cific performance  in  ordinary  contracts  relating  to  articles 
of  merchandise  that  vary  in  price  according  to  different 
times  and  circumstance&  But  these  Defendants  have  the 
coal  in  their  possession. 

Taylor  v.  NeviUe,  as  well  as  Buxton  v.  Lister  and 
Cooper,  was  cited,  as  binding,  by  Sir  J.  Leach,  V.  C,  in 
Adderley  v.  Dixon  (b),  a  case  determined  on  the  principle 
asserted  by  Lord  Hardwicke.  Contracts  to  be  performed 
by  instalments,  or  at  intervals  of  time,  differ  from  those 
that  are  immediately  to  be  executed;  and  they  differ  in 
this  respect,  that  the  profit  upon  the  contract,  depending 
upon  future  events,  cannot  be  correctly  estimated  in  dama^ 
ges  at  law,  where  the  calculation  must  proceed  upon  con- 
jectura  In  such  a  case,  to  compel  a  party  to  accept 
damages  for  the  non-performance  of  his  contract,  is  to  com- 
pel him  to  sell  the  actual  profit  which  may  arise  from  it,  at 
a  conjectural  price  (c).  Here  it  is  impossible  to  estimate, 
otherwise  than  by  conjecture  and  mere  guess,  the  damages 
the  Plaintiff  may  sustain  during  a  long  period  of  years, 
which  will  vary  with  the  price  of  coal.  Here,  therefore, 
as  in  the  cases  cited,  to  send  him  to  law  would  be  in  effect 
to  compel  him  to  sell  actual  profit  at  a  conjectural  price. 
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In  regard  to  the  alleged  laches  and  delay,  it  is  not  the 
case  that  the  Defendants,  as  long  since  as  in  March,  18o4>» 
repudiated  the  contract  In  the  letter  of  the  21st  of 
March,  1854,  upon  which  the  Defendants  rest  their  whole 
case  as  regards  delay,  they  expressly  say,  they  have  no 
wish  to  repudiate. 

A  reply  was  not  heard. 


judfjmewt.     The  Vicb-Chancellob  :— 

This  demurrer  must  be  allowed  Mr.  Speed  has  argued 
it  extremely  wdl,  and  extremely  £airly.  He  has  not 
rested  it  on  the  minor  question  which  I  thought  might 
possibly  be  raised,  namely,  whether  a  negative  contract  was 
not  involved,  so  as  to  disable  the  Defendants  from  supply- 
ing other  persons  with  doal,  they  having  contracted  to  sell 
the  whole  to  the  Plaintiff.  He  has  exercised  a  very  proper 
discretion  as  counsel  in  not  pressing  that  point  I  do  not 
think  it  could  have  been  sustained,  the  contract  here  being  a 
substantial  contract,  not  a  mere  n^ative  contract,  designed 
to  prevent  the  Defendants  from  dealing  with  other  parties  to 
the  prejudice  of  one  who  wishes  to  exercise  a  monopoly. 
The  bill  simply  avers  a  contract  for  the  sale  of  all  the  coaL 

Independently  of  the  difficulty  arising  from  the  nature 
of  the  contract  itself,  there  is  in  this  case,  on  the  ground  of 
delay  alone,  so  serious  an  objection,  that  it  would  be  impos- 
sible for  the  Court  to  perform  the  conUact  Before  no- 
ticing, however,  the  effect  of  that  delay,  I  must  first  make 
some  observations  upon  the  nature  of  the  contract  itself. 


Having  examined  Buxton  v.  Lister  and  Cooper,  and  the 
very  remarkable  case,  there  cited  in  argument,  of  Taylor  v. 
Neville,  where  the  agreement  was  for  the  supply  of  iron  by 
instalments,  it  seems  to  me  that  this  case  would  not  reach 
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80  high  as  Lord  Hardwicke  represents  the  effect  of  the  con- 
tract in  Buxton  v.  LieteVj  namely,  that»  the  benefit  to  be 
derived,  being  a  benefit  to-  be  derived  from  successive 
deliveries  of  goods,  and  successive  payments  at  different 
periods,  would  be  one  which  could  not  be  adequately  esti- 
mated in  damages  at  law,  where,  the  action  being  brought 
at  a  given  period,  the  juiy  are  obliged  to  estimate  oon- 
jecturally  and  by  guess,  (as  would  have  been  the  case  in 
Adderley  v.  Diacoriy)  the  loss  the  Plaintiff  will  sustain.  And 
Lord  Hardwicke. 9idirdiA,  that  all  these  cases  require  to  be 
closely  and  narrowly  watched;  and  seems  to  feel  the  diffi- 
culty which  a  Court  of  equity  is  under  in  performing  a 
contract  for  the  mere  sale  of  chattels.  .  Of  Taylor  v.  Neville 
no  more  is  stated  than  this,  that  there  was  an  absolute  con- 
tract to  supply  so  much  iron  for  so  many  jeaia  at  a  given 
price.  There,  of  course,  it  would  be  competent  for  the 
Defendant  to  supply  the  ircm,  for  he  would  have  it,  either  in 
his  own  possession  or  by  buying  it  in  the  market,  and 
would  supply  it  from  time  to  time  to  the  Plaintiff  according 
to  the  terms  of  the  contract  Li  that  case,  therefore,  there 
would  be  no  very  great  difficulty,  and  the  Court  would 
enforce  the  payment  by  the  Plaintiff  of  the  price  of  the 
iron,  according  to  the  terms  of  his  agreement  But  in  this 
case  there  is  much  more  to  be  dona  It  is  said,  that,  as 
regards  the  Defendants,  this  is  an  easier  contract  than  that 
in  Taylor  v.  Neville,  and,  possibly,  these  Defendants  may 
have  it  more  in  their  power,  in  one  sense,  to  perform  their 
part  of  the  agreement,  they  having  beds  of  coal  already  in 
their  possession;  but  what  the  Court  must  look  to  is  the 
degree  of  facility  it  has  of  seeing  its  decrees  enforced;  and 
the  question  here  is,  not  whether  the  Defendants  are  to  be 
compelled  to  buy  a  certain  quantity  of  any  coal  in  the 
market  and  deliver  it  according  to  the  agreement,  but  whe- 
ther they  are  bound  to  work  and  supply  coal:  part  of 
the  Plaintiff's  case  is,  that  no  coal  but  this  will  suit  him; 
this,  and  no  other,  coal  is  the  coal  he  must  have.     It  is  not 
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the  mere  case,  therefore,  of  the  Defendants  being  able  to 
get  the  coal  anywhere,  as  the  Defendant  in  Taylor  v. 
Neville  might  the  iron,  and  deliver  it  at  given  periods: 
with  the  exception  of  a  portion  which  is  stacked  (to  which 
I  shall  refer  presently)  these  Defendants  have  not  got  the 
coaL     But  if  the  agreement  is  to  be  enforced,  it  must,  of 
coiffse,  be  enforced  m  toto  for  the  whole  period,  for  the 
Defendants  as  well  as  for  the  Plaintiff    Now,  besides  the 
agreement  of  January,  1850,  by  which  the  Defendants  agree 
to  work,  raise,  and  deliver  the  coal,  there  is  also  the  sup- 
plemental agreement  of  April,  1853,  entered  into  (whether 
gratuitously  or  not,  it  is  immaterial  now  to  inquire)  by  the 
Plaintiff,  by  which  the  Plaintiff  is  to  drain  the  worka    The 
Defendants  seem  to  have  thought  it  proper  that  the  Plaintiff 
should  enter  into  that  agreement ;   and  the  Plaintiff  has 
agreed  and  offers  to  perform  it     I  should,  therefore,  have 
to  make  a  decree  on  the  one  hand  that  the  Defendants  con- 
tinue the  working  of  their  colliery,  involving  the  employ- 
ment of  their  capital  and  men,  and  all  the  other  operations 
necessary  in  order  to  raise  500  tons  per  week;  and  on 
the  other  hand,  that  the  Plaintiff  continue  the  draining  of 
the  work,  so  as  to  enable  these  500  tons  per  week  to  be 
raised.     I  can  scarcely  conceive  a  contract  more  difficult  to 
be  executed  through  the  medium  of  a  Court  of  equity,  or 
one  in  which  more  incessant  applications  must  necessarily 
be  made,  to  know,  whether,  on  the  one  hand,  the  Defendants 
are  putting  their  best  strength  forward  in  order  to  raise, 
with  a  given  number  of  workmen,  at  a  given  rate  of  wages, 
the  stipulated  quantity  of  500  tons  per  week;  and  whether, 
on  the  other  hand,  the  Plaintiff  is  performing  his  contract 
with  full  effect,  in  draining  sufficiently  and  adequately 
the  works  which  are  in  operatioa 


Independently  of  the  serious  difficulty  in  this  respect  I 
cannot  help  further  making  the  observation,  that  notwith- 
standing the  case  of  Taylor  v.  NeviUe  and  the  approbation 
it  met  with  from  Lord  Hardtvicke  in  Buxton  v.  Lieter,  it 


JydgmaU, 


CASES  IN  CHANCERY.  477 

seems  to  me  somewhat  singular,  looking  to  the  large  mer-  ^865. 
cantile  community  of  this  country,  that  we  do  not  find  in  the 
books  since  the  case  of  Taylor  v.  NeviMe  (a  case  not  in 
Peere  WHUomie,  not  reported  at  all,  and  apparently  only 
cited  from  manuscript,)  a  single  case  of  a  bill  for  the  per- 
formance of  any  contract  for  the  mere  supply  of  goods, — 
cotton,  wool,  or  the  like,  on  the  ground  of  their  being  sup* 
plied  by  instalments;  no  such  case  can  be  produced  at  any 
late  period:  and,  with  the  exception  of  Bvaston  v.  Lister, 
the  only  case  in  which  the  doctrine  as  to  a  delivery  by  in- 
stalments has  been  recognised  is  that  oiAdderley  v.  Dixon, 
a  totally  different  case,  where  the  agreement  was  for  the 
purchase  of  the  unascertained  dividends  which  might  become 
payable  from  a  bankrupt's  estate,  and  specific  performance 
was  decreed  at  the  suit  of  the  vendor — the  Court  holding 
that  the  purchaser  as  Plaintiff  had  a  right  to  the  specific 
thing  he  bought,  and  ought  not  to  be  sent  to  a  Court  of  law 
to  tiy  what  damages  he  had  sustained. 

Another  ground  is  also  referred  to  by  Lord  Hardvdcke, 
in  Buxton  v.  Lister,  He  supposes  the  case  of  a  shipwright 
purchasing  a  quantity  of  timber,  because  from  its  vicinity 
it  was  peculiarly  convenient  for  the  building  of  his  ship; 
and  in  reference  to  the  case  supposed  by  Lord  Hardwicke, 
it  has  been  argued  that  in  the  case  before  me,  I  must  look 
to  the  averment  of  the  bill,  that  the  Plaintiff  wanted  the 
coal  for  the  manu&cture  of  his  iron,  and  could  not  get  any 
other  coal  convenient  for  the  working.  The  bill  does  not 
allege  anything  more:  it  does  not  aver  that  the  Defendants' 
coal  was  more  peculiarly  calculated  for  the  working  of  the 
Plaintiff's  iron  than  other  coal  in  the  neighbourhood,  but 
simply  the  fiact  of  its  being  nearer.  Now,  in  the  case 
put  by  Lord  Hardvdcke,  time  must  have  entered  most 
materially  into  the  contract  The  shipwright  might  be 
under  a  contract  to  build  a  ship  by  a  given  time,  and 
therefore  it  might  be  an  object  of  great  importance  to  him 
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1865^  to  have  the  wood  supplied  from  the  immediate  neighbour- 
hood, that  he  might  get  it  without  trouble,  and  so  be  enabled 
to  complete  the  contract  within  the  given  time.  But  here 
there  is  nothing  to  lead  one  to  suppose,  that,  with  all  the 
collieries  in  the  neighbourhood  of  Bradford,  the  Plaintiff 
cannot  procure  coal  as  rapidly  as  he  pleases  from  some  other 
colliery, — ^not,  possibly,  quite  so  rapidly  as  from  that  of  the 
Defendants,  which  happens  to  lie  next  door;  but  I  cannot 
treat  that  circumstance  as  material.  If  it  is  to  be  laid 
down  as  a  governing  rule,  that,  in  every  case  like  the  pre- 
sent, specific  performance  will  be  decreed  or  refused  accord- 
ing as  the  coal  does  or  does  not  lie  next  door  to  the  Plain- 
tiff, it  will  follow  that  where  a  maltster  happens  to  live  next 
door  to  a  brewer  and  could  send  his  malt^  by  a  shoot,  down 
into  the  brewer's  premises,  a  bill  would  lie  for  the  specific 
performance  of  an  agreement  for  the  delivery  of  certain 
quantities  of  malt  by  that  particular  maltster,  to  save  the 
brewer  the  trouble  of  having  to  go  and  buy  it  at  a  distance 
of  a  quarter  of  a  mile.  The  reference  to  the  supposed  case 
of  the  shipwright  was,  doubtless,  made  by  Lord  Hardwicke 
as  being  applicable,  in  case  the  shipwright  were  under  a 
contract  to  complete  his  work  within  a  particular  time 
Here,  there  is  nothing  of  that  kind  averred.  It  is  averred, 
that  the  Defendants'  coal  is  more  convenient^  probably 
apart  fix)m  the  price  which  the  parties  agreed  to  pay;  but  I 
apprehend  that  all  considerations  of  that  description  could 
be  estimated  by  damages. 

The  question  of  instalments  could  not  be  so  easily  esti- 
mated by  damages ;  and  upon  that  question,  looking  into 
the  authorities  to  which  I  have  already  adverted,  I  might 
have  paused;  although  I  should  still  have  felt  the  extraor- 
dinary and  enormous  inconvenience  of  this  Court  having  to 
superintend  the  performance  of  such  a  contract  as  the  pre- 
sent. But  here,  I  have  the  further  circumstance  of  the 
delay  on  the  part  of  the  Plaintiff  in  seeking  the  relief 
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prayed  by  his  bill.  Surt^ly,  even  if  Uiis  0Qatr»ct  were  oue 
which  this  Court  ought  specifically  to  perfidrm,  still,  being 
a  contract  for  the  purchase  of  a  commodity,  which,  as  I  may 
take  judicial  cognizance^  varies  in  price  from  week  to  week, 
the  delay  which  has  occurred  since  the  Plaintiff  became 
aware  of  the  failure  of  the  Defendants  to  perform  their  part 
of  the  oantraot^  is  at  once  an  answer  to  a  bill  for  specific 
performance.  SHeven  months  ago,  the  Defendants  tell  the 
company  they  must  take  their  own  coursa  The  company 
are  aware  of  the  breach  of  contract  as  early  as  the  4th  of 
March,  1854.  This  is  clear,  for  in  their  letter  of  that  date 
they  complain  that  the  Defendants  are  laying  up  coal,  and 
refusing  to  send  it  in  to  the  company.  Besides,  the  bill  ex- 
pressly avers,  that,  on  the  4th  of  March,  the  Plaintiff  was 
"informed  (as  the  fact  was)  that  the  Defendants  had  not 
delivered  any  coal  to  the  company  since  February,  1854, 
but  that  they  were  nevertheless  laying  up  and  stacking 
what  they  had  sold  and  ought  to  have  delivered  to  the  com- 
pany." There  is,  also,  an  averment  that  the  Defendants  had, 
in  &ci^  between  February  and  March,  raised  and  got  a  large 
quantity  of  coal,  and  instead  of  delivering  it  were  selling  part 
of  it  to  other  persons,  using  other  part  of  it,  and  layingupand 
stacking  the  remainder.  Then  £d11ows  the  correspondence  of 
the  20th  and  2l8t  of  March,  1854.  [His  Honour  read  the 
letters  of  these  dates,  and  proceeded.]  It  is  said,  and  it  is 
truly  said,  that  the  latter  of  these  letters,  in  which  the 
Defendants  say  they  have  no  wish  to  repudiate  and  name 
their  solicitors,  is  not  a  distinct  and  positive  throwing  up 
of  the  contract  But,  although  that  may  be  so,  thus  much  is 
clear: — ^the  company,  after  writing  to  complain  that  coal 
had  been  stacked  up,  ajid  other  coal  supplied  to  other  par- 
ties in  breach  of  the  agreement,  are  told  in  reply,  as  long 
since  as  March,  1854,  the  names  of  the  Defendants'  so- 
licitors, although  the  Defendants  say  they  do  not  want 
to  repudiate  their  contract;  and  the  next  averment  is,  that 
the  company  have  repeatedly  applied  to  and  requested  the 
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Defendants  to  perfonn  their  contract^  and  the  Defendants 
have  as  often  refused.  Under  that  state  of  circumstances, 
although,  it  is  true,  the  Defendants  cannot  be  heard  to  say, 
"  you  were  only  entitled  to  have  this  coal  delivered  at  the  rate 
of  500  tons  a  week,  in  consecutive  weeks,  and  therefore  can- 
not have  it  at  any  longer  intervals  of  time,^'  if  they,  by  their 
own  wrong,  have  prevented  the  Plaintiff's  having  it  weekly, 
in  breach  of  the  agreement^  yet  they  are  entitled  to  say,  "if 
you  allow  a  gap  where  the  contract  says  that  500  tons  weekly 
are  to  be  delivered,  it  is,  at  least,  incumbent  upon  you,  the 
commodity  being  one  so  variable  in  price  as  coals,  the  moment 
you  find  any  neglect,  or  delay,  or  hesitation  on  our  part  to 
perform  the  agreement^  still  more  when  we  refer  you  to  our 
solicitors  (which  is  the  usual  way  of  bringing  these  matters 
to  an  issue),  to  file  yotu-  bill  at  once,  if  you  mean  to  file  one 
at  all,  to  have  the  benefit  of  that  agreement"  Instead  of 
that,  the  Plaintiff  waits  eleven  months,  and  then,  at  last^ 
the  bill  is  filed.  I  do  not  look  out  of  the  bill,  as  the  case 
made  has  not  done  so :  but  it  is  enough  for  me  to  say  that 
coal,  like  all  other  articles  of  constant  use  and  constant  sale, 
is  a  commodity  fluctuating  from  day  to  day  in  its  market 
price;  and  during  the  interval  which  has  elapsed  there  may 
have  been  every  possible  variety  of  price,  of  rise  or  decline^ 
and  the  parties  are  not  now  in  the  same  position.  Those 
who  seek  specific  performance  of  contracts  relating  to  such 
commodities  must  be  unusually  vigilant  and  active  in  assert- 
ing their  righta  It  is  not  equitable,  and  in  this  Court 
especially  it  would  be  improper,  to  give  relief  of  that  de- 
scription, after  such  a  period  of  delay  as  in  this  case  has 
been  allowed  to  occur  between  the  time  when  the  Plaintiff 
was  first  in  a  position  to  file  a  bill,  and  the  time  when  he 
took  upon  himself  to  file  it 

Having  regard  to  the  circumstance  of  delay  alone,  the 
Court  ought  not  to  give  relief  after  laches  of  this  descriptioa 

I  must,  therefore,  allow  the  demurrer. 
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Mr.  Speed  now  applied  for  leave  to  amend,  and  aooount 
for  the  delay  which  had  occurred.  He  was  informed  that 
a  long  correspondence  had  taken  place  between  the  parties. 
If  he  should  find  that  the  delay  was  accounted  for,  by  a  cor- 
respondence extending  continuously  from  the  21  st  of  March, 
1864,  to  the  filing  of  the  bill,  the  case  would  be  removed 
from  the  ground  upon  which  the  Court  seemed  mainly  to 
have  allowed  the  demurrer. 
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The  ViCE-CHANCELliOR — ^As  to  the  ground  upon  which  I 
have  mainly  determined  this  case,  I  cannot  say  I  encourage 
any  amendment  to  this  bill  Although  I  am  boimd  to  admit 
that  the  cases  you  have  cited  go  fruther  towards  supporting 
your  argument  than  I  had  expected,— especially  the  case 
of  Taylor  v.  Neville,  which  I  had  not  in  my  recollection;  I 
think  there  would  still  remain  such  insuperable  difficulty 
in  the  execution  of  this  contract^ — ^in  making  the  De- 
fendants work  and  raise  the  coal,  and  making  the  Plain- 
tiff drain  the  mine,  that  on  that  ground  (had  I  been  com- 
pelled to  rest  it  upon  that  ground)  I  should  have  allowed 
the  demurrer.  I  should  not  be  doing  you  any  service  by 
allowing  you  to  amend. 


Leave  to  amend  refused. 


CASES  IN  CHANCEBY. 


S!h%^  BULKELEY  v.  HOPE. 

87Gfeo.8,c.60.  Jn  November,  1849,  and  February,  1850,  the  Plaintife 

Land  Tax—  agreed  to  sell,  and  the  Defendant  to  purchase,  portions  of 

^^^^TckirL  certain  lands  in   Cheshire,  called  the  Puddingtmi   and 

inUeuof—  Hootou  estates,  of  which  the  Plaintiflfe  were  trustees  for 
Merger, 

sale,  for  the  benefit  of  Sir  WiUiam  Stanley. 

The  guardians 
of  an  infitnt 

tenant  in  tail         Doubts  being  entertained  as  to  the  exemption  of  the 

deemed  the  lands  from  the  land  tax,  which  had  been  redeemed  under 

^^J^^'  ^^^  ^®  ^^-  ^'  ^  ^^'  ^y  *®  guardians  and  trustees  of  the 

Geo.  8,  c.  60,  late  Sir  WiUiam  Stanley ,  a  special  case  was  stated  for  the 

without  de-  ,    .  . 

daring  an  op-  opinion  of  the  Court  upon  the  following  questions:   First, 

i^uTt  ^d  Whether  the  lands  were  subject  to  any  land  tax,  or  any 
^M  t^  *^^Si"  y^^^y  ^^  other  charge  in  respect  or  by  reason  of  the  re- 
footing  of  demption  thereof?  And  if  so,  then,  secondly.  Whether  the 
purclmSSg^  Defendant,  by  virtue  of  the  contracts,  was  entitled  to  have 
**^* **^i  the^  ^^®  lands  conveyed  to  him  freed  and  discharged  therefrom? 
lands  became 

l^W.sH        ^^  material  £acts  of  the  case  are  fully  stated  in  the 

who  conveyed  judgment 

them  to  tnia-  °  

tees  and  their 
heirs,  upon 


u-usts  for  sale        Mr.  Kavslake  for  the  Plaintiffi,— The  Plaintiffis  are  en- 

for  his  be- 
nefit   The       titled  to  a  yearly  charge  upon  the  lands  in  respect  of  the 

hiTdirection,  redeemed  land  tax;  that  charge  was  not  included  in  the 
purchased  and  contracts  for  sale,  and  the  contracts  ought  to  be  completed 

took  a  convey-  '  o  x- 

anceof  "the  subject  to  the  charge.  The  question  now  in  dispute  was  in 
rent  charge  in  effect  determined  by  the  decision  in  Blundell  v.  Stan- 
fcuTcharaable  ^^  W'  ^  which  the  same  question  arose,  upon  the  same 

upon  the 

lands/'  upon  the  like  trusts : — Hdd,  that  the  land  tax,  quA  tax,  was  extmguished  upon  its 
redemption  by  the  guardians;  that  the  rent  charge  which  remained  in  lieu  of  land  tax  was 
not  a  statutory  tax,  o^ble  of  being  enforced  by  the  remedies  provided  by  the  Act,  but  a 
charge  effected  by  the  operation  of  equity ;  and  that  such  charge  merged  upon  being  con- 
veyed to  the  trustees. 

OinUr:  Had  Sir  W.  been  merely  tenant  for  life  of  the  lands,  the  legal  merger  would  have 
had  no  effect  on  his  equitable  interest. 

(a)  3  De  G.  &  S.  433. 
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state  of  facts;  and  the  Court  held  that  the  charge  had  not        1855. 
merged,  but  was  a  subsisting  charge.  Bolkelet 

V. 

He  cited  Ware  v.  PolhiU(fl),  and  referred  to  the  17th         

and  37th  sections  of  the  Act.  Ai-gument. 

Mr.  Prior  for  the  Defendant — ^The  tax,  upon  its  re- 
demption by  the  guardians  and  trustees,  was  converted  into 
an  equitable  charge:  Ware  v.  PclhiU,  Diocon  v.  WiUdrv- 
8on(b),  which  merged  in  1842,  when  Sir  WilMam,  then 
equitably  entitled  in  fee  to  the  lands,  declared  his  option  to 
purcha^  the  charge.  That  option  was  not  declared  until 
after  the  events  forming  the  groimd  of  the  decision  in 
Blundell  v.  Stanley^  which  case,  therefore,  leaves  the  pre- 
sent untouched. 

But  if  there  is  any  charge  still  subsisting,  and  not  merged, 
still,  having  regard  to  the  terms  of  the  conditions  of  sale, 
the  Defendant  is  entitled  to  have  the  lands  conveyed  to  him 
freed  from  such  charge. 

Mr.  Karalake,  in  reply,  cited  KUderbee  v.  AmJyrose  (c). 


Vicb-Chakcellor  Sir  W.  Page  Wood: — 

This  is  a  special  case  depending  upon  the  effect  of  the     Jndffment. 
acts  done  by  the  Plaintiflfe,  as  trustees  of  Sir  WUHam 
Stanley,  with  reference  to  the  redemption  of  the  land  tax 
in  the  lifetime  of  one  of  his  predecessors,  when  infant  ten- 
ant in  tail  of  the  estate. 

There  are  two  classes  of  persons  who  may  redeem  the 
land  tax  under  the  provisions  of  the  38  Geo.  3,  c.  60.  One 
class  consists  of  those  who  have  the  first  right  as  persons 

{a)  11  Ves.  267.    (6)  22  L.  J.  981.    (c)  24  L.  J.,  N.  S^  Exch.,  49. 
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interested  in  tlie  estate.  The  other  class  consists  of  strain 
gers  who  are  entitled  to  redeem,  unless  persons  interested 
in  the  estate  shall,  after  notice  given  as  provided  by  the 
Act^  advance  the  necessary  money. 

As  regards  those  who  are  interested  in  the  estate,  rights 
are  reserved  (a)  to  remaindermen  to  redeem  the  land  tax 
when  purchased  by  persons  having  a  less  estate  than  an 
estate  of  inheritance, — ^hich,  according  to  the  view  of  Lord 
Eldon  in  Ware  v.  Folhill  (6),  means  an  estate  of  inheritance 
in  fee  simple,  and  not  in  tail     Persons  who  have  only 
limited  interests  may,  at  the  time  of  the  purchase  of  the 
land  tax,  declare  their  option  to  be  treated  as  strangers  pur- 
chasing (c) ;  and  upon  so  doing,  they  are  dealt  witibi  under 
certain  provisions  in  the  Act  by  which  the  Tteceiver-General, 
or  other  person  appointed  for  tibie  purpose,  is  to  pay  over 
to  the  purchaser  or  his  assigns  the  amount  of  the  land  tax 
purchased;  and  the  land  tax  so  purchased  remains  a  Go- 
vernment charge,  and  subject  to  the  ordinary  incidents  of 
the  land  tax  (d).    If  no  such  option  is  declared,  tibien,  upon 
a  purchase  by  a  person  entitled  to  a  limited  interest^  the 
lands  become  chargeable  for  his  benefit^  witibi  the  amount 
of  the  stock  he  has  transferred  as  the  consideration  for  the 
redemption  of  the  land  tax,  and  with  the  payment  of  a 
further  yearly  sum,  by  way  of  interest  thereon,  equal  te 
the  amoimt  of  the  land  tax  redeemed  (e). 


The  circumstances  of  this  case  are  analogous  to  those  in 
Ware  v.  PolhiU  (/).  A  redemption  of  the  land  tax  upon 
the  whole  of  the  lands  in  question  was  effected  in  tibie  year 
1799  during  the  infancy  of  the  late  Sir  William  Stanley, 
who,  as  to  the  portions  of  tibie  lands  called  the  Pudding- 
ton  estates,  was  in£uit  tenant  in  tail, — ^having,  therefore,  ac- 


(a)  See  38  Geo.  3,  c.  60,  s.  18. 
(6)  11  Ves.267. 
(e)  Sect  17. 


(d)  See  secU.  37  and  77. 

(e)  Id.  see  sects.  17  and  37. 
(/)  11  Ves.  257. 
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cording  to  Wart  v.  PolhiU  (a),  a  limited  interest  in  those 
estates;  and  as  to  other  portions  called  the  Hooton  estates, 
he  was  only  tenant  for  life. 

The  persons  who  redeemed  the  tax  upon  one  of  these 
estates  were  his  guardians,  whom  he  had  himself  appointed : 
the  persons  who  redeemed  as  to  the  other  estates  were 
trustees  to  preserve  contingent  remamders»  and  to  receive 
the  rents  during  minoritiea  In  reality,  neither  of  these 
parties  had  any  distinct  power  of  action,  according  to  Wa/rt 
V.  Polhill,  Lord  Eldon,  on  the  second  occasion  (^  his  mai- 
tioning  that  case,  seems  to  consider  there  is  some  difficulty 
in  treating  it  as  within  the  Act  at  all;  he  says,  it  is  clear 
the  land  tax  was  extinguished,  because,  the  option  not  be- 
ing exercised,  the  land  tax,  qu&  land  tax,  was  gone,  and  he 
could  not  revive  a  statutory  imposition.  He  says  the  stock 
itself  was  a  charge  on  the  rent»  and  he  seems  in  his  judg- 
ment to  have  confined  it  to  the  rent.  He  ultimately  con- 
sidered it  to  be  simply  the  case  of  persons  having  changed 
an  infant's  estate  firom  realty  to  personalty  during  his  mi- 
nority ;  and  considered  the  in£smt  to  have  an  equity,  against 
them,  to  re-establish  his  property  in  its  original  form;  and, 
therefore,  he  decided  to  fix  a  rent  charge  upon  the  tenant 
for  life  and  remainderman;  and  that  was  ultimately  the 
form  oi  the  decrea 
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Judgment, 


The  case  before  me  is  one  in  which,  no  option  having 
been  declared  by  the  trustees,  it  is  clear  that  the  land  tax, 
qu&  tax,  is  gone  ;  but  there  remains  a  chaige  of  a  sum  of 
stock,  and  a  charge,  by  way  of  rent  charge,  equal  to  the 
dividends;  or,  at  all  events,  a  charge  by  way  of  rent 
charge,  if  not  of  a  capital  sum.  But  the  charge  is  by  way 
of  rent^  not  a  statutory  tax  enforceable  by  the  remedies  pro- 
vided by  the  Act 


(o)  11  Ves.  277. 
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In  Blunddl  v.  Stardey(a),  in  wbich  the  result  oisucb. 
of  the  facts  now  before  me  as  took  place  previously  to 
the  year  1849,  was  considered  in  reference  to  the  question 
whether  Sir  Thomas  had  merged  the  land  tax;  the  mate- 
rial circumstances  wore  these : — ^The  tax  had  been  redeemed, 
during  the  inGEuicy  of  the  late  Sir  WiUiam  Stcunley,  in  ihe 
manner  I  have  mentioned.  He  died  in  1800,  at  the  age 
of  nineteen,  being  competent  to  make  a  disposition  of  fais 
personal  estate  only.  The  statute  expressly  provides  with 
regard  to  persons  having  limited  interests,  that  this  charge 
shall  be  held  by  them  as  personal  estate;  and  Sir  WUr- 
Ua/nh  dealt  with  this  accordingly.  He  gave  to  his  brother, 
who  succeeded  him  as  the  next  baronet,  all  land  tax 
chaiged  upon  his  real  estates  which  had  then  latdy  been  re- 
deemed or  purchased  by  his  guardians  and  trustees,  diarged 
and  chargeable  with  the  same  money,  moneys,  or  stock  in 
the  public  funds,  which  his  guardians  and  trustees  had 
then  contracted  to  pay  or  transfer  for  the  same,  to  be 
paid  or  transferred  to  his  executors,  as  to  such  part  or  in- 
stalment as  lus  guardians  and  trustees  should  have  paid  or 
transferred  at  his  decease,  within  twelve  months  next  after 
his  decease,  and,  as  to  the  residue  of  such  instalments,  at 
the  time  mentioned  in  the  Act,  in  trust  for  his  brothers 
Charles,  James,  and  Henry,  and  his  sister  Catherine,  It 
appears,  in  effect,  that  the  last  instalments  were  not  paid 
imtil  1 802,  subsequently  to  his  death.  At  the  time  of  his 
death,  his  brother,  who  then  became  Sir  Thxmias,  was  an  in- 
fant, aged  seventeen.  Sir  Thomas,  therefore,  was  not  of  age 
when  the  last  payment  was  made.  He  came  of  age  in 
1804 ;  and  from  the  time  of  his  coming  of  age  until  the 
year  1817,  he  did  not  make  any  payment  or  deal  in  any 
way  with  the  tax,  so  as  to  make  it  his  property.  In  1817 
he  settled  his  accoimts  with  his  guardians  and  trustees,  and 
on  the  settlement  of  those  accounts  he  recognised  the  pay- 


(a)  3  De  G.  &  S.  43a 
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ment  by  the  executors  of  Sir  William  of  the  sums  pro- 
perly payable  under  the  -will  This  would  make  him 
owner  of  the  stock  and  rent  charge,  or,  at  all  events,  of  the 
rent  charge.  Meanwhile,  in  1804>,  before  he  had  thus  made 
himself  owner  of  the  rent  charge,  he  suffered  a  recoveiy  of 
the  Puddington  estates  and  settled  them,  reducing  his 
interest  therein  to  an  estate  for  life,  and  covenanting 
against  all  incumbrancea  In  a  certain  sense,  the  land  tax 
having  been  abolished,  the  rent  charge  in  lieu  thereof  had 
assumed  the  form  of  an  incumbrance ;  so  that  tibie  same 
point  occurred  in  BhmdeU  v.  Stcurdey  as  occurs  here; 
but  the  Vice-chancellor  does  not  seem  to  have  thought 
that  the  covenant  shewed  any  intention  on  the  part  of  Sir 
Thomas  to  merge  the  charge.  In  truth,  at  the  time  of  the 
covenant  Sir  Thomas  had  not  acquired  tibie  chaige,  nor  did  he 
acquire  it  imtil  long  after  he  was  reduced  to  the  position 
of  a  tenant  for  life ;  and,  of  course,  a  tenant  for  life  pur- 
chasing such  a  chaige  is  to  be  taken  as  purchasing  it  not 
for  the  benefit  of  the  estate,  but  for  his  own  benefit ;  and 
upon  the  death  of  a  tenant  for  life  entitled  to  such  a 
charge,  the  chaige  vests  in  his  personal  representatives  as 
personal  estata  Sir  ThoTnas  by  his  will,  dated  in  1841, 
devised  all  his  land  tax,  or  rent  charges  in  lieu  of  land  tax 
to  which  he  was  entitled,  to  trustees  for  sale,  with  a  direc- 
tion that  his  son  Sir  WUliam,,  the  present  baronet,  should 
have  the  option  of  repurchasing  such  land  tax  or  rent 
chigrges, — an  option  which  the  statute  would  have  given 
him  at  all  events,  if  the  matter  was  not  taken  out  of  its 
^control  Sir  Thomas  died;  the  estates  were  disentailed, 
and  Sir  WHliam^  the  present  baronet,  became  seised  in 
fee  of  all  the  lands  in  question.  Subsequently,  in  1842, 
Sir  William  declared  his  option  of  repurchasing  the  land 
tax  or  rent  charges,  pursuant  to  the  provisions  of  his 
fether's  will ;  but  after  he  had  done  so,  it  occurred  to  him 
or  to  his  advisers,  that  the  land  tax  had,  in  truth,  been 
merged,  and  that  he  was  not  bound  to  purchase  it  or  to  make 
any  payment  in  pursuance  of  that  notice.     It  was  under 
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these  circumstances  that  the  question  arose  before  Vice* 
Chancellor  Knight  Bruce,  whether  there  was  a  merger; 
and  he  held,  that  there  was  no  merger  by  Sir  Thomcbs, 
because  he  was  never,  except  for  a  moment,  seised  in  fee  of 
the  estatea 


The  question  I  have  here  to  consider  is,  what  is  the  posi- 
tion of  the  present  baronet^  or  his  trustees,  as  to  the  same 
rent  charge.  Before  Sir  WilUam  declared  his  option  to  re- 
purchase the  land  tax  or  rent  charges  he  had  made  a  mort- 
gage, in  which  he  covenanted  against  incumbrances.  Subse- 
quently to  declaring  his  option  he  executed  other  mortgages, 
and  finally,  he  conveyed  the  whole  of  his  property  to  trustees 
for  sale,  and  gave  them  full  powers  of  settling  this  ques- 
tion as  to  the  land  tax.  The  suit  of  Blundell  v.  Stanley 
was  then  instituted.  It  was  ultimately  determined  in 
favour  of  the  representatives  of  Sir  Thomas;  and  by  the 
decree  made  on  the  5th  of  May,  1849,  Sir  WiUia/m  was 
compelled  to  fulfil  the  notice  he  had  given  that  he  would 
exercise  his  option.  The  decree  directed  a  conveyance  to 
his  trustees  of  the  land  tax,  or  rent  change  in  lieu  of  land 
tax,  charged  on  the  estates;  and  in  1851,  a  conveyance  was 
accordingly  executed. 

With  reference  to  the  Acts  relating  to  the  land  tax, 
it  is  clear,  according  to  Ware  v.  PolhiU,  that  when  this 
decree  was  made  the  land  tax  was  gone,  and  the  rent 
charge  only  remained.  The  result,  therefore,  of  tiie  decree 
would  be,  that  the  equitable  interest  in  the  rent  chaige, 
as  well  as  the  equitable  interest  in  the  estates  charged, 
wafi  in  Sir  William  Stanley,  the  estates  having  been  al- 
ready conveyed  to  trustees  for  sale,  for  his  benefit 


The  trustees,  on  the  22nd  of  May,  1849,  put  up  the 
estates  for  sale.  Probably  the  conditions  were  prepared  at 
the  time  when  they  were  contending  that  the  land  tax  was 
gone.    If  that  were  the  case,  it  would  not  be  more  favour- 
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able  to  their  present  contention,  because  it  would  imply 
that  they  were  intending  to  sell  the  property  as  being  free 
from  land  tax.  The  first  attempt  to  sell  was  made  on  the 
22nd  of  May,  shortly  after  the  decree,  and  the  property 
has  since  been  sold  by  private  contract  There  is  nothing 
in  the  conditions  of  sale  relating  very  distinctly  to  the 
question  of  intention.  Part  of  the  property  is  mentioned 
to  be  "subject  to  such  apportionment  of  the  land  tax  as 
shall  be  made  by  the  assessor  amongst  the  respective  pur- 
chasers/^ which  would  seem  to  indicate  that  the  land  tax 
upon  that  part  of  the  property  was  not  redeemed.  How- 
ever, it  has  been  taken  out  of  the  power  of  the  assessor. 
Another  lot  is  expressed  to  be  sold  "  subject  to  land  tax 
if  am/y,'* — ^implying  a  doubt  whether  it  existed,  and  at  the 
same  time  that  there  was  some  suspicion  that  this  lot  wsa 
not  free.  As  to  the  other  lots,  it  woidd  seem  there  was 
no  such  suspicion,  as  none  is  indicated. 


1855. 


Judgments 


I  must  treat  the  matter  according  to  the  legal  rights. 
The  equitable  interest  was  in  Sir  William,  and  he  imder- 
took  to  sell  Independently  of  the  question  of  meiger, 
a  party  selling  is  taken  prima  facie  to  do  so  free  from  in- 
cumbrances; and  this  being  a  charge  on  an  estate  to  the 
whole  fee  simple  of  which  Sir  WiMam  was  entitled,  and 
being  no  longer  a  statutory  tax,  but  a  charge  eflfected  by 
the  operation  of  the  Courts  of  equity,  as  was  said  in  Ware 
V.  Polhill, — ^not  in  the  ordinary  condition  of  land  tax,  but 
simply  a  rent  charge  issuing  out  of  property,  the  equit- 
able fee  simple  in  which  also  belonged  to  Sir  WiUiam, — 
nothing  which  the  trustees  could  do  would  affect  the  rights 
of  purchasers  after  the  contract  The  same  trustees  idti- 
mately,  in  effect,  took  a  conveyance  of  the  charge,  and  of 
the  estates;  and  the  l^al  effect  of  that  must  be  a  mer- 
ger of  the  rent  charge;  but  I  do  not  rely  on  this.  Of 
course,  if  they  had  been  mere  trustees,  and  if  Sir  Wil- 
liam, had  been  only  a  tenant  for  life,  that  legal  merger 
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would  hare  had  no  effect  on  his  equitable  interest  But 
the  equitable  interest  in  the  rent  charge,  and  the  equitable 
interest  in  the  estate  in  fee,  were  both  in  him;  the  l^al 
interest  in  both  was  in  the  trustees;  and  Sir  William, 
having  agreed  to  sell  free  from  incumbrances,  cannot  say 
that  there  was  no  merger  as  against  the  purchasers. 


The  case  is  totally  different  from  that  before  the  Vice- 
Chancellor  Knight  Bruce,  where  the  question  was,  whether 
Sir  Thomas,  having  only  such  a  limited  interest  in  the 
estate  as  I  have  mentioned,  had  merged  the  rent  charge; 
and  it  was  held  that  he  had  not 

The  first  question  must,  therefore,  be  answered  in  the 
negative.  The  second  does  not  arise;  but,  if  thought  worth 
while,  it  may  be  answered  in  the  affirmativa 


Minute  of 
Decree, 


Declare  that  the  lands  mentioned  in  this  case  are  not,  nor  is  any 
part  thereof,  subject  to  any  land  tax  or  any  yearly  or  other  charge  in 
respect  or  by  reason  of  the  redemption  thereof;  and  that  the  De- 
fendant is  entitled  to  have  the  said  lands  conveyed  to  him  freed 
and  discharged  therefrom. 
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SHEPPARD  V.  OXENFORD.  AprUzothd: 

N  1828  the  Defendant  Oxenford  and  others  formed  an  Partnership 
association  or  partnership,  for  the  purpose  of  carrying  on  xS«^S— ^ 
mining  operations  in  Brazil,  which  they  called  "  The  Na-  -R««»«-. 
tional  Brazilian  Mining  Association.'*     They  subscribed  Apartnenbip 
the  necessary  capital,  and  purchased  mines,  buildings,  and  be*  ol^erbons 
plant,  and  slaves  in  the  Brazils.    No  deed  of  settlement  ^^XA^th^ 
was  ever  executed,  nor  was  the  association  incorporated.  p««Bingofthe 
Upon  payment  of  the  amount  of  their  subscriptions,  certi-  Companiee 
ficates  were  issued  to  the  members  in  the  form  stated  in  Actl^Tife ** 
the  judgment,  and  the  interest  in  the  shares  was  treated  m«ml>«™  sub- 

,  scnbed  a  cer- 

as  transferable  by  simple  delivery  of  these  certificates.    The  tain  sum,  and 

business  of  the  association  was  managed  by  the  directors.  JJiwrip  <»rU- 

There  were  no  periodical  meetings  of  the  shareholders,  but  ^^ie  m^ 

some  of  them  occasionally  convened  meetings;  and  at  one  ber  of  shares 
-         ,  .  ,,i.A  ,c^-«.  ,,*o  which  each 

of  such  meetmgs,  held  m  August,  1848,  it  was  resolved,  was  entitled. 

that  the  Defendant  Oxenford  and  a  Mr.  Hamilton,  who  ^t^^,T?r 

had  since  died,  shoidd  be  appointed  sole  directors,  and  that  ^.'J/"^'?!-^ 

all  the  property  of  the  association  in  the  BrazUa  shoidd  be  holders  kept. 

vested  in  these  directors  on  behalf  of  the  association;   and  allyheld^m^^ 

that  annual  reports  should  be  laid  by  the  directors  before  ^S'ch  the  De^ 

the  shareholders  in  the  month  of  May  in  each  year;  and  fendantand 

that  each  of  such  reports  should  be  brought  down  to  the  were  appoint- 

3l8t  day  of  the  preceding  December.  ^^^dt^ 

tees  of  the  pro- 
perty of  the 
association,  which  consisted  of  mines,  plant,  and  slaves  in  the  BrazUt.  llie  Defendant 
survived  Us  co-trustee,  and  disputes  having  arisen,  a  bill  was  filed  against  him  by  the 
Plaintiff,  who  was  a  derivative  shareholder  by  purchase  of  one  of  the  scrip  certificates,  for 
an  account  of  the  receipts  and  payments  of  tiie  Defendant,  and  of  the  debts  of  the  associa- 
tion, and  for  payment  of  such  debts,  and  a  division  of  the  profits,  and  for  a  receiTer  and 
iojunotion,  but  the  hill  did  not  pray  for  a  dissolution.  Pending  a  motion  for  a  receiver 
and  injunction,  tiie  Defendant  clandestinely  left  EngUmd  for  Braal, — Q^cere,  whether  the 
association  was  legaL 

Hdd,  that  the  Plaintiff,  haying  been  treated  by  the  Defendant  as  a  member  of  the  asso- 
ciation, could  maintain  the  suit. 

HM,  also,  that  he  had  an  equity  to  secure  the  property  of  the  association;  and,  for  that 
purpose,  a  receiver  was  appointed. 
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In  1849,  1850,  and  1851,  the  said  directors  printed  cer- 
tain statements  of  account,  purporting  to  be  accounts  cur- 
rent for  1848>  1849,  and  1850  respectively;  and  in  the  last 
two  of  such  accounts  they  claimed  balances  of  38002.  and 
47002.  to  be  due  to  the  directors  for  advance&  Hamilton 
died  in  1853,  and  the  Defendant  Ox&nford  after  his  death 
had  the  entire  management  of  the  affairs  of  the  association. 

In  Jime,  1853,  a  committee  of  shareholders  was  ap- 
pointed, at  a  meeting  of  the  association,  for  the  purpose  of 
investigating  the  affairs. 

In  October,  1853,  the  Defendant  published  a  report  con- 
taining the  former  accounts,  and  also  accounts  for  tibie  years 
1851,  1852,  and  half  of  the  year  1853,  according  to  which 
large  further  advances  had  been  made  by  him  in  each  of 
^ose  years.  This  report  also,  cdfter  detailing  the  circum- 
stances of  the  association,  contained  three  propositions,  to 
the  effect — 1.  That  the  Defendant,  if  required^  would  make 
over  the  property  to  such  persons  as  the  majority  of  share- 
holders might  choose,  on  pajnnent  to  him  of  a  sum  suffi- 
cient for  the  liquidation  of  all  the  debts  of  the  association. 

2.  That  he  would  sell  a  sufficient  part  of  the  property  to 
pay  the  debts,  and  make  over  the  remainder  as  before. 

3.  That  he  would  sell  the  whole  of  the  property,  pay  the 
debts,  and  divide  the  balance  pro  rat&  among  the  share- 
holders. And  it  continued,  "if  nothing  is  done  speedily  for 
relief,  I  shall  be  constrained  to  adopt  such  measures  as  I 
may  be  advised." 

A  correspondence  ensued  between  the  chairman  of  this 
committee  and  the  Defendant;  and  subsequently  between 
the  Pkunti£^  who  was  a  derivative  shareholder  in  the  asso- 
ciation, and  the  Defendant;  the  material  parts  of  which  are 
stated  in  the  judgment 
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In  March,  1855,  the  PlaintifF  filed  the  present  bill,  on 
behalf  of  himself  and  all  the  other  shareholders  except  Oxen- 
ford,  against  Oxenford,  for  an  account  of  all  the  moneys 
received  and  paid  by  the  directors  on  behalf  of  the  associa- 
tion, and  an  account  of  the  debts  and  liabilities  of  the  asso- 
ciation, and  payment  thereof  out  of  the  available  assets; 
and  for  sale,  if  necessary,  for  that  purpose,  of  part  of  the 
property,  and  for  a  division  of  the  profits  of  the  association 
among  the  shareholders.  The  bill  also  prayed  an  injunc- 
tion to  restrain  the  Defendant  "  firom  selling  or  otherwise 
disposing  of  or  dealing  with  the  property  of  the  association, 
or  any  portion  thereof,"  and  from  removing  the  books 
from  the  oflSce;  and  for  a  Receiver  "to  receive  and  get  in 
all  sums  of  money  due  and  owing  to  the  association,  and 
all  remittances  which  may  be  made  to  or  on  account  of  the 
association  from  the  Brazils  or  elsewhere,  and  generally  to 
conduct  the  business  and  affairs  of  the  association  in  the 
meantime,'^  till  the  accounts  thereby  sought  should  be  taken^ 

The  bill  did  not  pray  for  the  dissolution  of  the  aasocin- 
tion. 

The  Plaintiff  moved  for  a  Receiver  and  injimction  in  the 
terms  of  the  prayer. 

On  the  22nd  of  March  the  Defendant  signed  an  imder- 
taking  not  to  do  any  of  the  acts  which  the  motion  sought 
to  restrain,  in  consideration  of  the  Plaintiff  consenting  to 
allow  the  motion  to  stand  over  until  the  27th;  and  subse- 
quently, on  a  similar  undertaking,  it  stood  over  until  the 
16th  of  April  On  the  9th  of  April  the  Defendant  secretly 
left  England  for  the  Brazils,  leaving  a  letter  for  the 
Plaintiff  shortly  announcing  his  departure. 
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Mr.  RoU,  Q.  C  and  Mr.  BaggaUay  for  the  motion. 


Arfftimeni. 
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Argument, 


Mr.  Danid,  Q.  C,  and  Mr.  ToUer  oontrk— The  Plaintiff 
-was  not  an  original  shareholder,  and  does  not  represent 
that  he  had  ever  contributed  a  shilling  to  the  funds  of  the 
company;  and  the  certificates  of  shares  are  not  properly 
transferable;  and  therefore  the  Plaintiff  has  no  title  to  sus- 
tain this  suit  [Vicb-Chancellor. — ^The  Defendant  is  a 
trustee,  and  has  treated  the  Plaintiff  as  one  of  the  cestuis 
que  trust] 


This  association  is  not  a  proper  partnership,  but  is  alto- 
gether illegal  [Vice-Chancellor. — Has  that  been  de- 
cided? There  is  no  representation  here  that  the  shares 
were  transferable,  as  in  Blundell  v.  TTtTWor  (a).]  [Mr. 
RoU,  Q.  C— This  case  is  like  Sharp  v.  Taylor  (6).]  More- 
over, the  Plaintiff  has  shewn  no  probability  of  danger  to 
the  property;  and  the  Defendant,  as  sole  director,  had  a 
right  to  do  what  he  proposed,  viz.  to  apply  part  of  the  pro- 
perty to  protect  the  rest  from  depreciation,  and  to  ask  the 
Court  to  make  a  call  upon  the  shareholders,  in  order  to 
recoup  advances  so  made:  Re  Tlte  German  Mining  Cain- 
pam,y  (c).  And  a  receiver  of  mining  property  will  not  be 
granted  without  a  very  strong  case,  because  of  the  probable 
injury  to  such  a  concern:  Norway  v.  Rowe  (d).  And  par- 
ties interested  in  mines  receive  no  favour  in  this  Court 
where  they  have  not  been  most  vigilant  and  active  in  as- 
serting their  rights:  Prendergast  v.  Turton  (e). 

Mr.  RoU,  Q.  C,  in  reply. 

The  Vice-Chancellor  reserved  judgment 


Apnl  2U.    Vice-Chancellor  Sir  W.  Page  Wood:— 
Judgment,         In  this  case  the  bill  is  filed  by  a  shareholder,  as  he  is 


(a)  8  Sim.  601. 

(6)  2  Ph.  801. 

(c)  4  De  G.,  Mac.,  &  G.  19. 


(d)  19  Vea  144. 

(e)  1  Y.  &  a  C.  G.  98. 
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termed,  on  behalf  of  himself  and  all  other  the  shareholders 
in  the  partnership  or  association  called  the  National  Bra- 
ziUom  Mining  Association*  against  the  Defendant  Oxeiv- 
ford,  who  has  been  appointed  a  trustee  and  director  for 
the  so-called  shareholders  in  this  association.  The  consti- 
tution of  the  association  is  of  a  singular  character,  and  al- 
though it  is  said  there  are  many  companies  of  a  similar 
nature,  I  think  there  wiU  be  some  difficulty  at  the  hearing 
in  determining  what  is  to  be  done  with  respect  to  a  com- 
pany so  constituted;  and  if  a  demurrer  had  been  put  in  to 
tibiis  bill,  there  would  have  been  a  question  how  far  the 
relief  prayed  by  it  could  be  granted.  But  the  question 
now  is,  whether  there  is  not  enough  in  the  absence  of  a 
demurrer  to  bring  the  case  within  the  decision  in  IFoi- 
worth  y.  HdU{a\  so  as  t6  enable  me  to  provide  for  the 
security  of  the  property,  which  seems  to  be  the  fuU  extent 
of  the  relief  which  I  can  giva 
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The  association  itself  is  of  such  a  nature  that  it  is  difficult 
to  understand  how  it  can  be  efifectually  worked  if  any  dis- 
pute should  occur.  Whether  it  is  even  legal  is  a  question, 
which  I  need  not,  however,  determine  upon  this  applica- 
tion. The  ground  for  considering  it  illegal  is  on  account 
of  tibie  members  of  it  assuming  to  act  as  a  corporation,  which 
was  remarked  upon  in  BlundeU  v.  Wi/naor  (6)  and  Duver- 
gier  v.  FeUowea  (c).  I  doubt,  however,  whether  this  com- 
pany have  held  themselves  out  as  a  legal  corporation,  who 
could  give  to  their  shareholders  the  right  of  relieving 
themselves  of  all  responsibility  upon  the  sale  of  their  shares. 
They  have  formed  themselves  by  verbal  agreement  into  a 
body,  who  have  subscribed  money,  and  have  issued  to  theii* 
shareholders  documents  of  this  description:  ''The  bearer 
hereof,  having  paid  all  tibie  calls  made  by  this  association, 

is   entitled    to    the  advantage  of  shares  therein" 

These    documents    are   signed  by   three  persons,  who  are 


(a)  4  My.  &  Cr.  619. 


(6)  8  Sim.  601. 


(c)  5  Bing.  248- 
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called  directors.     The  terms  of  them  are  somewhat  am- 
biguous; on  the  &ce  of  them  they  purport  that  eveij  per- 
son bearing  one  of  such  documents  should  be  interested  in 
certain  shares  in  the  company.     It  is  open  to  argument^ 
that  the  intention  is^  that  only  the  person  who  fiUs  the 
double  capacity  of  being  a  bearer  of  such  a  doaunent^  kdA 
having  paid  all  his  calls,  should  be  a  shareholder;  in  which 
case  it  could  not  apply  to  the  person  who  was  simply  the 
bearer  by  8ul)stitution  for  the  original  holder  of  this  docu- 
mentw    No  register  of  the  shareholders  is  kept     However, 
for  the  purpose  of  this  application,  I  must  take  it  that  the 
parties  who  hold  these  documents  have  been  treated  bs 
shareholders^  that  they  held  occasional  meetings,  and  that 
no  difference  has  been  made  between  original  and  derivative 
holders  of  these  documents.     Then  the  Defendant  accepted 
his  trust  pursuant  to  the  resolution  of  a  committee  ap- 
pointed in  August,  1848,  by  which  he  and  Hamilton  were 
appointed  trustees,    and  certain  property  in  the  Brazils 
was  vested  in  them  on  behalf  of  the  associatioiL    Hamilton 
has  since  died,  and  the  Defendant  Oocenford  is  therefore 
the  surviving  trustee.     I  find  this  property  vested  in  him 
as  sole  trustee  for  certain  persons  constituting  a  so-called 
company.     In  that  view  of  the  case  there  is  not  only  the  deci- 
sion in  Shxirp  v.  Taylor  (a),  but  there  are  other  cases,  where 
land,  being  vested  in  trustees  for  charities,  and  it  having 
been  shewn  that  the  original  foundation  of  the  charities 
was  void  under  the  Statute  of  Mortmain,  the  Court  has  not 
allowed  the  objection  to  be  taken  by  the  trustee  agaiost 
the  cestui  que  trust,  but  has  upheld  the  trust  as  between 
trustee  and  cestui  que  trust,  notwithstanding  the  policy  of 
the  statute,  because  it  did  not  lie  in  the  mouth  of  the  tnis- 
tee  to  raise  such  an  objection.     He  had  accepted  the  trust 
for  this  particular  purpose,  and  must  hold  the  property  ac- 
cordingly until  it  should  be  taken  from  him.     That  seems 

(a)  2  Ph.  801. 
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to  be  the  position  in  which  the  trustee  of  this  property  is 
now  holding  it  for  this  association.  It  is  open  to  aigument 
at  the  hearing,  whether  the  Plaintifl^  being  a  derivative 
shareholder,  is  a  member  of  the  association  in  that  sense; 
but  I  think  I  may  say  that  he  has  a  sufficient  interest  for 
the  present  purpose  under  the  document  by  which  he  holds, 
having  been  treated  by  Oxenford  as  a  party  who  is  so  in- 
terested, particularly  in  a  letter,  in  which  he  calls  that  class 
casual  instead  of  original  shareholders;  and  the  question 
being  now,  what  is  to  be  done  to  secure  the  property  pend- 
ing a  suit  by  him,  I  do  not  think  I  ought  to  allow  it  to  re- 
main in  its  present  peculiar  position. 


1865. 


JudgtMnU, 


Up  to  the  time  of  Mr.  Oxmford'a  leaving  this  country 
in  a  clandestine  manner,  I  see  nothing  for  which  he  could 
be  blamed.  He  seems  to  be  a  creditor  of  the  association  to 
a  considerable  amount,  and  the  sole  person  who  took  any 
responsible  management  It  is  true  that  his  management 
was  not  very  productive,  and  that  the  accounts  were  not 
taken  so  often  as  they  should  have  been;  but  there  is  no- 
thing to  shew  that  he  kept  them  back  in  any  way.  In  the 
years  1848,  1849,  1850,  and  1853,  accounts  were  produced, 
and  in  every  case  it  appears  that  balances  were  due  to  him. 
A  good  deal  of  communication  took  place  between  him  and 
certain  members  of  a  committee  of  shareholders^  who 
were  appointed  to  obtain  further  accounts  and  information. 
At  last  it  came  to  this:  some  contest  arose  between  him 
and  the  shareholders,  and  feeling  some  irritation,  as  he 
might  well,  at  the  peculiar  position  in  which  he  was  left,  in 
his  report  in  1853  he  called  their  attention  to  it^  and  said 
that  he  was  determined  to  bring  the  afiairs  to  a  close; 
and  he  submitted  to  them  three  propositions,  and  declared, 
that  unless  something  was  done  upon  them,  he  should  be 
constrained  to  take  such  measures  as  he  might  be  advised. 
If  he  had  said,  if  you  abandon  the  imdertaking,  I  shall 
carry  it  on  on  my  own  account,  leaving  you  to  take  such 


Judgnymt» 
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1856^      proceedings  aa  you  may  be  advised;  I  think  that  the   de- 
cision in  Norway  v.  Rowe  (a)  would  have  been  at  this 
day  a  good  answer  to  an  application  to  alter  the  state 
of  a&irS)  the  Defendant  keeping  the  company  at  arm's 
length  since  1853;   but  the  report  does  not  amount  to 
that     He  wished  to  bring  the  afiBurs  to  a  dose,  and 
made  certain  proposition^,  among  others,  one  for  sale  of 
tibie  property,  and  stated,  tibiat  unless  something  was  done 
he  must  act  as  he  should  be  advised;  and  no  intention  on 
his  part  to  sell  the  property,  or  to  withhold  it  fix>m  the 
association,  was  manifested  until  March,  1855.    Meetings 
were  held  up  to  tibie  time  of  that  report,  though  nothing 
was  finally  arranged.     In  March  a  correspondence  took 
place  between  the  Defendant  and  the  present  Plaintifl; 
which  resulted  in  a  letter  of  the  7th  of  3farch,  in  which 
Sheppard,  the  Plaintiff,  says  '^  As  the  affairs  of  the  Na- 
tional Brazilian  Mining  Association  still  remain  in  a  very 
unsatis&ctory  position,  and  as  I  imderstand  you  have  ex- 
pressed your  intention  to  dispose  of  the  whole  or  a  portion 
of  the  property  of  the  association,  I  feel,  as  a  shareholder, 
that  it  is  necessary  for  my  protection  and  that  of  my  fel- 
low shareholders  to  ask,  first,  whetiier  there  is  any  truth  in 
the  above  statement  ?  secondly,  whether  you  are  now  pre- 
pared to  allo^  a  full  investigation  of  the  aiffiurs  of  the 
company  on  behalf  of  the  shareholders  ?  and,  thirdly,  whe- 
ther you  have  any  proposal  to  submit  to  the  shareholders 
which  may  tend  to  revive  their  confidence  in  the  imder- 
taking,  and  witii  a  view  to  raise  sufficient  capital  to  develop 
the  resources  of  the  property,  and  to  settle  amicably  all 
differences  betwe^i  you  and  them  V* 

Oxenford  replied,  ''I  answer,  that,  to  keep  open  the 
mines,  to  preserve  the  machinery,  houses,  roads,  &a,  re- 
quires a  constant  outlay  of  money  far  beyond  my  means  ; 
and  as  I  have  been  left  to  bear  the  whole  of  the  burden,  it 

(a)  19  Vee.  144. 
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1855. 


ih  my  intention  to  sell  a  portion,  and,  if  so  advised,  the 

whole  of  the  property  of  the  association,  either  in  EngUimd     sbkppabd 

or  Brazil^  upon  the  first  favourable  opportunity."  oxbmpord. 


There  he  took  an  extremely  incorrect  view  of  his  rights 
and  duties  as  a  trustee.  A  trustee  cannot  of  his  own  mere 
motion  even  mortgage,  and  it  is  most  clear  that  he  cannot 
sell  any  part  of  the  trust  property  to  recoup  the  expenses 
of  a  mine  of  this  description.  It  would  be  very  difficult  for 
him  even  to  sustain  a  suit  for  that  purpose.  Oxenford 
had  consented  to  be  a  trustee  of  this  property  for  such  a 
number  of  persons  as  should  at  any  time  have  a  oertain> 
document  in  their  possession,  or,  at  all  events,  for  those  per- 
sons who  had  once  had  delivered  to  them  these  documents; 
and  he  cannot  repay  himself  his  expenses  out  of  that  pro- 
perty, except  by  putting  his  cestuis  que  trust  at  arm's 
length,  and  claiming,  in  default  of  payment^  to  act  as 
owner,  or  availing  himself  of  his  remedy  in  this  Court 
Of  course  he  might  proceed  to  wind  up  the  company;  but 
I  presume,  that  he  would  not  wish  to  take  that  coursa 
After  the  correspondence  between  them  Sheppard  filed 
the  bill  in  this  suit  The  course  which  Oxenford  then 
took,  I  must  say,  seems  to  me  very  ill  advised,  or  rather, 
he  appears  to  have  acted  without  advice.  Knowing  that 
a  meeting  of  the  company  had  been  summoned  and  ad* 
joumed  till  the  9th,  and  having  undertaken  in  this  Court 
to  do  nothing  contrary  to  this  notice  of  motion,  he  on 
the  7th  wrote  to  the  Plaintiff  a  letter  commimicating  his 
design  of  going  to  Brazil,  which  he  knew  would  not 
be  delivered  until  after  he  had  left  this  country,  and  then 
he  sailed  for  Braail,  where  he  will  have  power  to  deal 
with  the  property  as  he  likes^  and  will  be  out  of  the 
jurisdiction  of  this  Court  That  step  has  put  his  position 
in  the  worst  light  I  do  not,  however,  find  any  evidence  of 
his  having  taken  any  papers  of  the  company  with  him,  or  of 
any  malversation  or  other  impropriety  on  his  part,  except 
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the  extremely  improper  act  of  hk  leaviog  England  in 
this  mamier. 


I  think,  therefore,  that  the  property  ought  to  be  pro- 
tected. Whatever  comes  to  this  country  can  only  come 
to  the  hands  of  a  clerk  or  secretaiy  of  the  company.  I  do 
not  think  that  is  a  satisfactory  state  in  whidi  to  leave  the 
matter.  It  has  been  argued  that  Oxenford  is  not  a  direc* 
tor.  I  am  not  dear  of  that  His  appointment  'was  not 
for  a  definite  period,  and  it  has  not  yet  been  revoked. 
The  trusteeship  has  survived  to  him,  and  he  has  been 
allowed  to  act  as  general  manager  of  the  affairsL 


I  do  not  think  it  necessary  to  do  more  than  preserve 
the  property ;  and  with  that  view  I  purpose  to  make  an 
order  for  an  injunction  to  restrain  the  Defendant  from  sell- 
ing or  otherwise  disposing  of  or  dealing  with  the  mines, 
lands,  and  works  in  the  pleadings  mentioned  or  any  of  them^ 
and  from  selling  or  dealing  with  any  other  part  of  the 
property  of  the  association  otherwise  than  in  the  ordinary 
course  of  business.  Of  course  he  must  sell  the  ore  and 
other  produce. 

Then  I  appoint  a  receiver  and  manager  of  the  property 
of  the  association  in  this  country.  I  think  that  nothing 
more  is  necessary;  appointing  a  manager  implies  that  he 
has  power  to  deal  with  the  funds,  arid  to  appropriate  them 
in  a  proper  manner.  I  will  add,  if  it  is  desired,  an  order 
that  such  manager  shall  apply  such  moneys  as  may  come  to 
his  hands  in  liquidating  existing  liabilities,  and  in  or  to- 
wards'any  future  liabilities  of  the  company  in  the  ordinary 
course  of  business.  I  do  not  intend  to  interfere  with  Oxen- 
ford's  right  of  retainer  to  satisfy  his  own  claims,  nor  do 
I  appoint  a  receiver  of  the  property  out  of  this  country. 


As  to  the  undertaking  to  be  required  from  the  Plaintiff, 
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I  do  not  agree  that  by  filing  this  bill  he  has  either  ad- 
mitted or  denied  his*  liability.  All  he  says  is,  that  he  is  a 
shareholder ;  he  does  not  say  whether  he  is  under  any 
liability  or  not.  I  put  him  under  an  undertaking  to  abide 
by  any  order  which  the  Court  may  make  at  the  hearing  or 
otherwise  with  respect  to  his  liability  as  a  shareholder  in 
this  association. 
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Mr.  Da/aid  asked  that  the  receiver  might  be  at  liberty 
to  let  out  for  hire  the  slaves  who  were  not  required  in  the 
working  of  the  mines. 

The  Vice-Chancellor  said,  that  this  must  be  arranged 
out  of  Court.  All  he  could  do  was  to  insert  in  the  order 
for  the  injunction,  after  the  words  "ordinary  course  of 
business,"  the  additional  words,  "  without  the  sanction  of 
the  Court" 


A  demurrer  was  afterwards  put  in  to  the  bill,  and,  upon  coming 
on  to  be  heard,  it  was  ordered  to  stand  over,  that  an  appeal  against 
the  motion  and  the  demurrer  might  come  on  together  before  the 
Lords  Justices. 

On  the  30th  of  April,  1855,  the  Lords  Justices  overruled  the  de- 
murrer, reserving  the  benefit  of  it  to  the  hearing ;  and  they  confirm- 
ed the  Vice-Chancellor's  order  upon  the  motion,  with  the  following 
additions : — 

Appoint  the  Defendant  receiver  and  manager  of  the  property  in 
the  BrazilSy  with  directions  to  carry  on  the  working  of  the  mines  in 
the  ordinary  course  of  business, — to  pass  his  accounts  and  pay  ba- 
lances into  Court  half-yearly,  unless  the  Court  shall  otherwise  direct, 
upon  application  from  time  to  time  to  be  made  by  the  Defendant 

Beference  to  Chambers,  to  inquire  in  what  manner  it  is  fit  and 
proper  to  deal  with  the  slave  property  of  the  association^  Costs  of 
appeal  motion  to  be  costs  in  the  cause. 
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4^ A.  ^YSE  V.  COLCLOUGH. 


Ti 


Pleading—  X  HE  iasue  directed  in  this  cause  (a)  was  tried,  the  Be- 
rn Jrdcmd ;  fendants  not  appearing  at  the  trial ;  witnesses  were  examined 
Umd^^F^of  ^^^  *^®  Plaintife,  and  a  verdict  was  found  in  &vour  of  the 

Order  egtor  will. 

hUsking. 

Where  a  will,        The  cause  now  came  on  for  further  directions,  upon  the 

purporting  to  .  ^ 

pasB  lands,        equity  reserved. 

part  of  which  

was  situate  in 
/re^ofui  and 

w^b^n  ^'  ^^  ^  ^''  ^^  ^^'  Cavma,  for  the  Plaintiff— The 
declared  inva-  object  of  the  suit  being  to  establish  the  will,  without  more, 
/m/i estates  ^^  form  of  the  order  will  be:  ''The  Coiurt  declares  Uiat 
K^^^  the  will  of  the  testator,  in  the  pleadings  named,  is  well 

Ireland,—        proved,  and  that  the  same  ought  to  be  established." 
jyeW,that,to    ^         ^  ^ 

prevent  mis- 
conception, an       Mr.  Prior,  for  the  Defendant,  took  no  part  in  the  argu- 
order  of  the 

Court  of  ment 

Chancery  in 


tablishing  the 

wiii^ould  be      The  Vicb-Chancellor— There  is  abeady  a  decree  of 

mited  to  the  the  Court  of  Chancery  in  Irdomd,  by  which  the  will  has 

jurisdiction;  been  set  asida    That  decree  has  been  carefully  worded ; 

SSclared^hat,  ^^  operation  is  expressly  limited  by  the  words  "  as  to  the 

r^*^^d^*  estates  in  the  pleadings  mentioned,"  the  estates  in  the 

hereditaments  pleadings  mentioned  being  the  Irish  estates  only.    This 

tor,  "sUwUe  Court  should  be  equally  carefiiL     I  ought  not,  with  that 

fSdSifl^^  decree  before  me,  to  appear  to  affect  a  jurisdiction  which  I 

this  Court,"  do  not  posses&     I  think  the  decree  establishing  the  will 

the  v^ill  WAA 

well  proved  should  express  that  it  establishes  it  "  so  far  as  respects  the 
testator's^  estates  in  England"  or  " so  far  as  affects  the 
devise  of  his  estates  within  the  jurisdiction  of  this  Court*' 

(a)  Beported  supra,  p.  124. 
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I  have  been  referred  by  the  Begistrar  to  several  orders  in 
this  form,  and  among  others  to  that  in  Davis  v.  Dover  (a), 
which  begins  thus:  ''  Declare  that  the  will  made  by  Robert 
Dover,  the  testator,  &c.,  bearing  date,  &c.,  is  well  proved; 
that  the  same  ought  to  be  established,  and  the  trusts  thereof 
performed  and  carried  into  execution,  with  respect  to  the 
freehold  estates  of  the  said  testator,  and  decree  the  same 
accordingly/*  After  which,  it  proceeds  to  declare,  with 
respect  to  the  testator's  copyhold  estates,  that  another  will 
is  proved. 

Mr.  RoU,  Q.  C. — ^The  Irish  decree  is  Umited  in  the  man- 
ner noticed  by  the  Court,  because  there  the  bill  prayed  an 
account  of  the  rents  and  profits  of  the  lands  in  Irela/nd, 
and  it  was  necessary  for  the  Coiurt  to  define  the  lands  of 
which  the  sheriff  was  to  take  possession.  That  is  not  the 
case  here.  The  true  limitation  of  the  order  of  this  Court  is 
expressed  by  the  words,  "  This  Court  doth  order,"  which  of 
itself  limits  the  operation  of  the  order  to  the  extent  of  the 
jurisdiction.  To  express  any  limit  is  out  of  the  usual 
course,  and  not  only  is  bad  as  a  precedent,  but  seems  to 
express  a  doubt  as  to  the  validity  of  the  instrument  else- 
where,— ^a  question  with  which  this  Court  is  wholly  un- 
concerned. 
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In  the  cases  to  which  the  Registrar  has  referred,  the  whole 
of  the  property  was  within  the  jurisdiction,  and  the  Court, 
not  intending  to  establish  the  will  as  to  the  whole,  was 
under  the  necessity  of  expressing  a  limitation, — a  necessity 
which  does  not  exist  where,  as  here,  the  Court  intends  to 
establish  the  will  to  the  fiill  extent  of  its  jurisdiction.  In 
such  a  case,  there  is  neither  precedent  nor  reason  for 
expressing  any  limitation. 


(a)  T.  Trin.  1829. 
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Vice-Chakcellor  Sir  W.  Page  Wood,  who  had  taken 
time  to  confiider  the  form  of  the  order: — 

In  this  case  it  is  right  that  the  order  I  am  to  make 
should  not  be  misunderstood,  and  to  this  extent,  at  leasts  I 
am  justified  by  the  authorities  to  which  the  B^strar  has 
referred  me.  The  form  therefore,  in  which  I  should  word 
the  declaration  is  this  : — 


Minute  This  Court  doth  declare,  that^  as  to  all  the  lands  and  heredita- 

of  Order.      ments  of  Casar  Cddough^  the  testator,  situate  within  the  jurisdictic»i 

of  this  Court,  the  will  of  the  said  Caaar  Coldough,  bearing  date  the 

6th  day  of  August,  1842,  is  well  proved,  and  that  the  same  ought  to 

be  established  ;  and  doth  decree  the  same  accordingly. 


May^Ou 


NICHOLS  V.  HAVILAND. 


jUaRY  MOSS,  by  her  will,  gave  all  her  real  and  per- 
sonal estate  to  her  daughter  Louisa  Reynolds,  for  her 


WiU—Bxe- 

eutory  Oifi— 
Lapee — Next 

^ftothT^*^  separate  use  for  life.     And  from  and  after  her  decease,  to 

St<uuu.  her  husband  for  life.    And  jfrom  and  after  the  decease  of 


both  of  them,  to  such  person  or  persons  as  the  said  Louisa 
Reynolds  should  appoint  by  deed  or  will ;  and  in  default 
thereof,  "imto  and  to  the  use  of  the  person  or  persons  who 
at  the  decease  of  my  said  daughter  shall  be  her  next  of 
kin,  according  to  the  Statutes  of  Distribution  of  personal 
estate,  and  in  the  like  shares  an4  proportions  as  if  she 
bad  died  without  being  married;  and  all  the  premises  had 


A  gift  by  wiU 
of  real  and 
personal  es- 
tate to  L.  for 
life,  and  then 
to  L*t  bus- 
band  for 
life,  and  then 
to  her  ap- 
pointees by 
deed  or  wul, 
and  in  defiftult 
to  her  "next 
of  kin  accord- 
ing to  the  Statutes  of  Distribution  of  personal  estate;  and  in  the  like  shares  and  propor- 
tions as  if  she  had  died  without  having  been  married;"  with  a  direction  to  ^.  to  appoint 
trustees,  in  whom  the  property  was  to  be  vested  upon  the  above  trusts. 

L.  died  in  the  lifetime  of  the  testatrix,  loavine  the  testatrix,  who  was  her  mother,  and  one 
other  person,  who  was  the  only  child  of  her  only  sister,  her  next  of  kin  according  to  the 
statute: — Hdd,  fiivt,  that  the  gift  to  the  next  of  kin  had  not  lapsed;  and,  secondly,  that 
the  next  of  kin  intended  were  not  nearest  of  kin,  but  that  the  nephew  took  one  moiety  of 
the  property. 
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been,  and  I  hereby  declare  that  they  shall  be  deemed,  per- 
sonal estata  And  as  it  will  be  proper  that  the  aforesaid 
premises  should  be  vested  in  trustees,  I  hereby  authorise 
my  said  daughter,  immediately  after  my  decease,  to  nomi- 
nate and  appoint  some  two  persons  to  be  trustees  in  that 
behalf.  And  that  all  and  singular  the  premises  aforesaid 
shall  be  thereupon  vested  in  such  trustees,  who  shall  hold  the 
same  premises  upon  trust  in  all  respects  corresponding  with 
the  disposition  thereof  hereinbefore  made  by  me.  And  I 
hereby  empower  my  said  daughter  during  her  life,  and  the 
said  John  Reynolds  after  her  decease,  from  time  to  time 
to  nominate  and  appoint  a  trustee  or  trustees  to  succeed 
the  trustees  to  be  so  first  appointed  as  aforesaid,  when  and 
so  often  as  any  trustee  or  trustees  for  the  time  being  shall 
die,  resign,  or  become  incapable  or  refuse  to  act  And  I 
hereby  appoint  my  said  daughter  to  be  executrix  of  this 
my  wilL" 


The  testatrix  died  on  the  13th  of  February,  1854,  leaving 
her  said  son-in-law.  Major  John  Reynolds,  surviving  her ; 
but  the  said  Louisa  Reynolds  died  in  her  lifetime,  and 
without  leaving  any  issue  surviving  her.  The  persons  who 
at  the  decease  of  the  said  Louisa  Reynolds  were  her  next 
of  kin,  according  to  the  Statutes  of  Distribution  of  Per- 
sonal Estate,  were  her  mother,  the  testatrix,  and  her  nephew, 
the  Flainti£^  who  was  the  only  child  of  the  only  sister  of 
the  said  Louisa  ReyncMs;  and  upon  the  death  of  the 
said  testatrix  the  Plaintiff  became  the  only  next  of  kin  of 
the  said  Louisa  Reynolds,  according  to  the  said  statutes, 
living  at  the  time  of  the  decease  of  the  said  Louisa  Rey- 
nolds, who  survived  the  said  testatrix,  and  as  such,  he 
claimed  the  real  and  personal  estate  of  the  testatrix  in 
this  suit 


The  Defendants  demurred. 
VOL.  L  L  L 


K.  J. 
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Mr.  R6U,  Q.  C,  and  Mr.  DrtLce,  for  the  demurrer. 

The  bequest  to  the  next  of  kin  of  the  daughter  lapsed 
by  her  death  in  the  lifetime  of  the  testatrix.  They  dis- 
tinguished Ed/wards  v.  8aloway(a),  where  there  was  a 
bequest  of  residue  to  trustees  upon  trust  to  pay  the  income 
to  the  testator's  wife  for  life,  for  her  separate  use,  and  then 
half  the  principal  to  her  appointees^  and  in  default  to  hear 
next  of  kin ;  and  the  next  of  kin  were  held  entitled,  though 
the  testator's  wife  died  in  his  lifetime. 


But  if  there  was  no  lapse  the  Plaintiff  is  not  entitled, 
for  ''next  of  kin''  means  nearest  of  kin:  WUhy  v. 
Mangles  (b);  and  evea  " next  of  kin,  according  to  the  sta- 
tute," does  not  include  a  widow :  Cholmondeletf  y.  Lord 
Ashfmrion  (c),  Kilmer  v.  Leech  (d).  And  in  Re  Web- 
her^s  SetttenderU  (e),  a  trust  in  a  deed  for  such  persons  as 
should  be  ''  the  next  of  kin  of  the  said  Arme  Webber,  and 
would  be  entitled  to  her  personal  estate  and  effects*  his, 
her,  or  their  executors,  administrators,  or  assigns,  as  if  she 
had  died  sole  and  unmarried,"  was  held  to  include  surviv- 
ing brothers,  and  npt  nephews  and  nieces,  children  of  de- 
ceased brothers. 

Mr.  IT.  M.  James,  Q.  C,  and  Mr.  Haig,  contra,  were  not 
heard. 


judgmtfu.     Vicb-Chancellor  Sir  W.  Paoe  Wood: — 

With  respect  to  the  question  of  lapse,  I  cannot  distinguish 
this  case  from  Edwards  v.  Saloway  (a).  I  assume  for  the 
present^  that  the  next  of  kin  of  the  daughter  would  be  her 
mother  and  the  Plaintiff     No  one  can  doubt  that  the 


(a)  2  Ph.  626. 

(6)  4  Beav.  368;  and  S,  d  in 
II.  L.,  10  CI.  &  F.  216. 


(c)  6  Beav.  86. 

(d)  10  Beav.  362. 
(tf)  17  Sim.  221. 
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testatrix  supposed,  as  is  generally  the  case,  that  the  object 
of  her  bounty,  her  daughter,  would  survive  her.  The  very 
circumstance  of  making  the  gift  to  the  daughter  is  suffi- 
cient proof  of  that.  But  it  has  been  often  held  that  the 
circumstance  of  a  testator  having  such  an  impression  when 
the  will  was  made  cannot  have  the  effect  of  depriving  per- 
sons entitled  in  remainder  after  the  decease  of  the  particular 
l^;atee,  in  case  such  legatee  should  die  in  the  testator's 
lifetime  So  here,  the  life  estate  given  by  way  of  remain- 
der to  the  daughter's  husband  could  not  be  displaced  on 
account  of  the  belief  of  the  testatrix  that  her  daughter 
would  survive  her,  and  the  direction  which  she  has  given, 
that  a  settlement  should  be  made  after  her  death. 


1666. 


Judgment, 


The  only  mode*  in  which  it  would  be  possible  to  hold  that 
a  lapse  had  occurred,  would  be  by  aid  of  the  doctrine  in 
Mayer  v.  Tovmaefod  (a),  where  the  Court  held  that  subse- 
quent limitations  were  merely  a  settlement  of  the  previous 
absolute  gift  to  the  daughter.  But  here,  there  is  no  abso- 
lute gift  to  the  daughter,  but  only  a  limitation  to  her  for 
life,  and  then  to  her  husband  for  life,  and  then  to  her  next 
of  kin;  and  as  Lord  CoUenhcmi  observed  in  Edwards  v. 
8aloway{b),  I  cannot  speculate  on  whether  the  testatrix 
did  or  did  not  foresee  the  event  which  has  happened ;  and 
therefore  the  circumstance  that  the  limitation  in  the  events 
which  happened  brought  back  the  property  to  the  testatrix, 
cannot  affect  my  decision.  The  most  that  can  be  said  is, 
that,  if  the  testatrix  had  foreseen  such  a  result^  she  might 
have  made  a  different  provision. 

Then,  I  have  to  construe  the  words  "  next  of  kin  accord- 
ing to  the  Statutes  of  Distribution  of  personal  estate,  and 
in  the  like  shares  and  proportions  as  if  she  had  died  with- 
out having  been  married."     Every  word  there  points  dis- 


(a)  3  Beav.  443. 


(6)  2  Ph.  626. 
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tinctly  to  a  distribution  according  to  the  conrse  of  the 
statutes.  It  is  perhaps  a  small  observation  to  make,  that  she 
uses  the  word  statutes  in  the  plural;  but  it  is  remarkable 
that  the  Statute  of  James  provided  for  letting  in  brothers 
and  sisters  and  their  representatives  to  share  with  the  in- 
testate's mother. 


The  words  of  the  22  &  23  Car.  2,  c.  10,  are,  after  direct- 
ing a  distribution  among  the  wife  and  children,  or  chil- 
dren's children  in  case  there  be  no  wife  nor  children,  that 
the  estate  is  to  be  distributed  "  then  to  the  next  of  kindred 
in  equal  degree  of  or  unto  the  intestate  and  thdr  legal 
representatives,  as  aforesaid" 

That  statute,  therefore,  does  describe  next  of  kin,  and 
persons  taking  as  their  representatives,  as  was  observed  in 
the  argument;  the  provision  of  the  Statute  of  James  (1  Jac. 
2,  c.  17)  is:  ^  Provided  also,  and  it  is  further  enacted,  that  if, 
after  the  death  of  a  father,  any  of  his  children  shall  die 
intestate,  without  wife  or  children,  in  the  lifetime  of  the 
mother,  every  brother  and  sister,  and  the  representatives  of 
them,  shall  have  an  equal  share  with  her,  anything  in  the 
last-mentioned  Acts  to  the  contrary  notwithstanding." 


This  statute  seems  to  treat  the  brothers  and  sisters  as  in  an 
equal  degree  of  relationship  with  the  mother.  However,  if 
that  were  not  so,  the  subsequent  words  of  the  limitation  in 
this  will  could  not  be  overlooked.  The  limitation  is  not  only 
to  the  next  of  kin  according  to  tHe  statutes,  which  I  think 
would  alone  be  sufficient  to  carry  it  to  the  Plaintiff,  but  then 
follow  the  words  "  in  the  like  shares  and  proportions  as  if 
she  had  died  without  having  been  married."  That  points 
to  a  distribution  to  be  made  at  the  daughter's  death,  accord- 
ing to  the  statute.  Using  the  words,  "  next  of  kin  according 
to  the  statutes,"  seems  to  explain  that  the  testatrix  meant, 
by  next  of  kin,  not  the  ordinary  construction  of  those  words, 
but  the  persons  whom  the  statute  includes  in  that  description; 
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and  then  she  adds^  in  those  ''shares  and  proportions"  which 
the  statute  directs.  I  cannot  think  that  the  words  ''next 
of  kin/'  in  such  a  limitation,  can  be  construed  as -they  have 
been  where  there  is  no  reference  to  the  statute.  The  case 
of  TT^Uer's  SetUemerU  (a)  certainly  proceeds  upon  a  some- 
what singular  reason.  That  was  a  limitation  in  a  deed  of 
settlement^  and  the  Court  considered  that  the  express  limit- 
ation to  the  next  of  kin  could  not  be  altered  by  the  sub- 
sequent words.  However,  in  construing  a  will,  I  am  not 
bound  by  that  decision.  I  do  not  now  decide  more  than 
that  one  moiety  of  the  property  included  in  this  gift  belongs 
to  the  Plaintiff 

(a)  17  Sim.  221. 


JOHANN  MARIA  FARINA  v, 
LOCK. 


HENRY  SILVER. 


6tk, 


1  HIS  was  an  interlocutory  motion  by  Johann  Maria  Trade  Mark— 

Printer    In 

Farina  gegeniiber  dem   Julich'a  Platz  Kohi,  for  an  in-  jumetum, 
junction  to  restrain  the  Defendant,  his  workmen,  &c.,  from  -^The^TJ^^^. 
printing  or  selling,  or  exposing  for  sale,  or  prociuing  to  be  nufiMstorer  hn3 
printed  or  sold,  any  labels  similar  to  those  in  use  by  the  right  to  use  a 
Plaintiff,  as  in  the  bill  in  this  cause  mentioned,  or  contain-  tn^^mark, 
ing  copies  of  the  signature,  or  address,  or  flourish,  seal  or  JJ^^'jjJ^Jjjg" 

habit  of  pro- 
curing to  be  printed  upon  paper  labels  and  wrappers,  which  be  pasted  on  and  wrapped 
round  his  manufiustures,  he  may  obtain  an  injunction'  upon  interlocutory  motion  against  a 
jiruiter  who  has  made  and  printed,  and  is  in  the  habit  of  selling,  imitations  of  the  Plaintiff's 
labels  to  persons,  for  the  purpose  of  using  them  fraudulently,  to  pass  off  other  goods  as 
those  of  the  Plaintiff,  although  the  printer  himself  makes  no  such  use  of  them. 

So  also  if  the  Plaintiff  alleges  that  persons  bought  the  labels  of  the  Defendant  for  such  a 
fraudulent  purpose^  and  proves  that  the  Defendant  was  in  the  habit  of  selling  them  to  any 
one  who  asked  for  them;  and  the  Defendant  denies  collusion  with  any  one,  and  also  denies 
the  Plaintiff's  right  to  the  exclusive  use  of  the  mark,  and  insists  upon  his  own  right  to  con- 
tinue the  printing  and  selling  the  injunction  will  be  granted,  although  the  Plaintiff  does 
not  allege  or  prove  that  the  Defendant  sold  them  with  a  fraudulent  puipoee,  and  does  not 
distinctly  prove  that  any  of  the  labels  sold  by  the  Defendant  were  in  net  made  use  of  to 
defraud  the  Plaintiff.  The  ground  of  this  equity  is,  that  the  Defendant,  by  knowingly 
printing  labels  in  imitation  of  the  PlaintiflTs  trade  mark,  and  selling  them  to  any  one  who 
a»ked  for  them,  was  supplying  the  means  of  committing,  and  was  thus  it  party  to,  frauds 
which  Courts  of  equity  would  interfere  to  stop  at  their  source. 
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stamp,  or  other  marks  invented  and  used  by  the  Plaintiff, 
as  therein  mentioned,  or  any  signature,  address,  flourish, 
seal,  or  other  mark  merely  colourably  differing  therefrom, 
or  any  other  papers  or  labels  so  printed  or  contrived,  as,  by 
colourable  imitation  or  otherwise,  to  represent  or  lead  to  the 
belief  that  Eau  de  Cologne  prepared  by  other  parties  was 
Eau  de  Cologne  prepared  by  the  Plaintiff 


The  Plaintiff  claimed  to  be  the  owner  of  a  secret  in  the 
manufacture  of  Eau  de  Cologne  invented  long  ago  by  his 
ancestor;  and  the  bill  stated  in  effect,  that  in  June,  1832, 
the  Raintiff,  for  the  purpose  of  distinguishing  his  Eau  de 
Cologne  from  others,  invented  a  certain  form  of  signattve 
and  address,  consisting  of  the  words,  *'JohannMariaFa7ina 
gegeniiber  dem  JvZich'a  FtaiZy"  with  a  particular  flourish, 
and  also  a  seal  or  stamp,  which  he  caused  to  be  printed  or 
engraved  on  labels,  and  pasted  on  the  bottles  which  he  sold, 
and  on  the  wrappers  rolled  round  such  bottles,  and  which 
be  said  constituted  his  trade  mark;  and  that  he  had  been 
very  lately  informed  that  several  persons  had  sold  a  spurious 
Eau  de  Cologne  made  to  resemHe  the  Plaintiff's  Eau  de 
Cologne;  and  that,  in  order  to  obtain  a  ready  sale  for  the 
same,  by  inducing  purchasers  to  believe  that  such  spurious 
or  counterfeit  Eau  de  Cologne  had  been  prepared  by  the 
Plaintiff,  they  had  procured  labels,  being  exact  or  nearly 
exact  copies  of  those  used  by  the  Plaintiff  and  containing  a 
lac-simile  of  the  said  signature  and  address,  and  flourish, 
and  stamp  or  seal,  and  oth^  marksy  which  they  caused  to 
be  pasted  on  the  bottles  containing  sudi  spurious  or  coun- 
terfeit Eau  de  Cologne;  and  that  by  such  means  a  very 
considerable  quantity  of  such  spurious  Eau  de  Cologne  had 
been  sold  as  genuine  Eau  de  Cologne  prepared  by  the  said 
Plaintiff,  and  thereby  the  purchasers  had  been  defrauded, 
and  the  Plaintiff  had  been  greatly  injured.  The  bill  also 
stated,  that  on  the  27th  of  January,  1853,  the  Raintiff 's 
solicitors  were  for  the  first  time  informed  that  the  Defend- 
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ant»  Henry  SUverlodc,  had  printed  and  sold  a  large  number 
of  labels,  being  copies  of  those  invented  by  the  Plaintiff; 
and  they  purchased  some  from  him,  and  found  them  to  be 
ahnost  fao-similes  of  the  Plaintiff's,  and  only  colourably 
different 


The  16th  paragraph  of  the  bill  stated  that  the  informa- 
tion obtained  by  his  solicitors  was  the  first  intimation  that 
the  said  Plaintiff  or  his  agent  had  of  the  said  labels  being 
printed  or  sold  as  aforesaid ;  but  the  Plaintiff  had  since  dis- 
covered, as  the  fact  was,  that  the  Defendant  had  for  some 
time*  past  been  in  the  habit  of  selling  large  numbers  of 
such  labels  to  parties  who  had  purchased  the  same,  for  the 
purpose  of  pasting,  and  who  had  pasted,  the  same  on  bottles 
containing  perfumed  water  not  manufactured  by  the  Plain- 
tiff or  according  to  the  said  invention;  and  that  by  such 
means  a  very  large  munber  of  such  bottles  had  been  sold, 
and  a  large  number  were  then  in  the  market  for  sale,  as 
containing  the  genuine  Eau  de  Cologne  manu&ctured  by 
the  Plaintiff,  whereas,  in  fact,  the  same  contained  only  a 
spurious  Eau  de  Cologne  of  a  very  inferior  quality. 

The  bill  prayed  for  an  injunction  in  the  terms  above 
stated ;  and  also  that  the  Defisndant  might  be  decreed  to 
deliver  up  to  the  Plaintiff  all  such  labeU  and  plates,  with 
the  signature,  address,  flourish,  seal  or  stamp,  and  other 
marks  thereon,  or  merely  colourably  differing  therefrom, 
which  were  in  his  possession  or  power;  but  it  did  not  of 
oouxse  pray  for  any  account  of  profits. 

A  good  deal  of  evidence  was  adduced  The  most  ma- 
terial points  proved  were,  that  the  Plaintiff  had  used  the 
trade  mark  in  question  since  1832,  and  upon  many  of  his 
wares  which  had  been  sold  in  this  country ;  and  that  he  had 
established  his  right  to  the  use  of  it  by  three  suits  in 
Prussia^  and  six  in  England ;  one  of  the  latter  being  a  suit 
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befoie  the  late  V.  Q  Parker  against  a  printer  of  fiunilar 
labeLsiy  in  which  the  injunction  was  granted,  though  the 
particular  poini  raised  in  this  case  did  not  seem  to  have 
heen  argued. 

It  was  not  proved  that  any  similar  label  to  that  of  tlie 
Plaintiff  had  been  customarily  used  by  any  oth^  person ; 
and  on  the  oth^  hand,  there  wsa  no  evidence  of  any  one 
having  actually  made  use  of  the  labels  printed  by  the 
Defendant  for  the  ptopoee  of  fraudulently  sdling  other 
Eau  de  Cologne  as  that  of  the  Plaintiff;  nor  was  there 
any  evidence  of  notice  having  been  given  to  the  Defendant 
to  desist  from  printing  these  labels  before  the  IhU  was  filed. 
The  Defendant  denied  collusion  with  any  one»  and  denied 
also  the  Plaintiff's  right  to  use  the  mark  in  question,  and 
daimed  to  be  entitled  to  print  and  sell  the  labelsL 


Argumitu.         Mr.  Dcmid,  Q,  G,   and   Mr.  Hdhermgton,  for  the 
Plaintiff 

Mr.  WiUcock,  Q.  C,  and  Mr.  BuxUm,  fi>r  the  Defend- 
ant, contended  that  the  Plaintiff  had  no  copyright  in  the 
labels,  nor  any  right  connected  with  it^  except  a  rights  if 
he  could  make  out  that  this  was  his  trade  mark,  which 
was  denied,  to  prevent  its  being  used  so  as  to  defraud  him ; 
that  it  was  not  aU^ed  that  the  Defendant  had  so  used  it^ 
nor  even  that  he  had  sold  it  for  the  purpose  of  being  so 
used;  and  it  was  not  proved  even  that  any  person  had  ever 
made  such  a  wrongfiil  use  of  the  labels  manu&ctured 
by  the  Defendant.  In  Blcmchard  v.  HiU  (a),  Lord  Hard- 
wicke  says^  that  it  i&not  the  single  act  of  making  use  of  the 
mark  that  is  sufficient  to  sustain  an  action  for  damages,  but 
doing  it  with  a  fraudulent  des^n,  to  put  off  bad  wares  by 


(a)  2  ALk.  484. 
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this  means,  or  to  draw  away  customeia  "  And  there  is  no 
difference  between  a  tradesman's  putting  up  the  same  sign 
and  making  use  of  the  same  mark  with  another  of  the  same 
trada" 

The  Plaintiff  has  not  asked,  and  could  not  ask,  for  an 
account  of  profits  made  by  the  Defendant  In  Ddondre 
V.  Shaw  (a)y  it  was  said  that  the  injunction  was  ancillary  to 
the  right  to  an  account;  and,  further,  that  it  was  not  allied 
that  there  were  any  goods  sold  with  the  Plaintiff's  mark 
which  were  not  manufactured  by  the  Plaintiff,  and  a  de- 
murrer to  such  a  bill  was  on  these  grounds  allowed. 

[Vicb-Chancellob. — ^There  is  an  allegation  in  the  bill 
that  the  Plaintiff  manufactured  the  labels,  and  sold  them  to 
persons  who  purchased  them  to  apply  them  to  other  goods.] 

They  cited  also  Jeffreys  v.  Boosey  (6),  Knott  v.  Mor- 
gcva  (c),  Perry  v.  TruefiU  (d),  Croft  v.  Day  (e),  Burgess  v. 
Burgess  (/),  Clarke  v.  Freema/a  (g),  Purser  v.  Brain  (h), 
CamJumi  v.  Jones  (i),  Sykes  v.  Sykes  (k),  MoUey  v.  Dotun- 
Tnaai  (t),  Piddvng  v.  Howe  (m)>  MiUington  v.  Fox(n),  Flo- 
vd  V.  Harrison  (o),  Shrimpton  v.  Laigkt  (p),  Stephens  v. 
Keatimg  (g). 


1865. 


No  reply. 

(a)  2  SinL  2a7. 
(6)  4  H.  L.  Ca.  816. 

(c)  2  Keen^  213. 

(d)  6  Beav.  66. 
(«)  7  Beay.  84 

ij)  3  De  G.,  Mac,  &  G.  896. 

{g)  11  Beav.  112. 

(A)  17  Lu  J.,  Chanc,  141. 

(*)  2  V.&B.218. 

(it)  3  B.  &  C.  541. 

(l)  3My.&Cr.l. 

(w)  8  Sim.  477. 

(»)  3  My.  &  Or.  338. 

(o)  10  Hare,  467. 


(p)  18  Beav.  164 

{q)  2  Ph.  3:i3. 

See  also  Blofidd  ▼.  Payne^  4 
B.  &  Ad.  410;  Rodger»  y.  No- 
tffiUf  6  Hare,  325 ;  SpoUiswoode 
▼.  (Harkej  2  Ph.  154;  Franki  v. 
Weaver,  10  Beav.  297;  HoUoway 
V.  BoUaway,  13  Beav.  209;  Mor- 
riwn  V.  Moaif,  9  Hare,  241 ;  Lon- 
don and  Provincial  Law  Asntr- 
anee  Society  v.  London  and  Pro^ 
vinciai  Joint  Stock  Life  Insur^ 
ance  Co.,  11  Jur.  938. 
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1855.       Vicb-Chancellor  Sir  W.  Page  Wood: — 

I  think  that  the  Plaintiff  is  entitled  to  an  injunctioiL 
The  case  in  some  respects  is  novel;  there  has  been  one  de^ 
Judgment,  cision  by  the  late  Vice-Chancellor  Parker  under  simikr 
circumstances  in  &vour  of  the  present  Plaintiff;  but  the 
point  which  has  been  urged  here  for  the  Defendant  with 
considerable  ability  does  not  seem  to  have  been  considered 
on  that  occasion. 


The  difficulty  here  is  occasioned  chiefly  by  the  circum- 
stance^ that  there  is  no  distinct  evidence  before  me  that  any 
bottles  of  Eau  de  Ck)logne  or  other  wares  have  been  sold 
fraudulently,  with  imitations  upon  them  of  the  PlaLntcffs 
trade  mark,  in  consequence  of  the  acts  of  the  Defendant; 
that  is,  it  has  not  been  shewn,  that  any  label  sold  by  the 
Defendant^  which  was  a  manifest  imitation  of  the  Plaintiffs 
trade  mark,  has  reached  any  manufacturer  of  Eau  de  Cologne, 
and  been  used  by  him,  so  that  the  Plaintiff  can  say,  ''I 
have  been  defrauded  by  this  particular  act''  The  De- 
fendant further  says,  that  there  has  been  no  fraud  whatever 
on  his  part;  that  he  has  simply  manufactured  these  labds 
in  the  ordinary  course  of  his  business,  and  without  collusion 
with  any  one,  and  that  there  is  nothing  with  which  he  can 
be  fixed  to  give  this  Court  jurisdiction  to  grant  the  injunc- 
tion; and  I  am  not  prepared  to  say  what  would  have  been 
the  result  if  the  Defendant  had  relied  on  the  bet,  that 
this  bill  had  been  filed  without  any  previous  intimation  to 
the  Defendant^  and  he  had  stated  that  he  had  manufac- 
tured the  labels  complained  of  without  any  collusive  inten- 
tion. If  it  had  rested  there,  the  case  might  have  been 
different 

The  law  as  to  trade  marks  is  clearly  established  since 
the  time  of  Lord  Hard/wicke;  and  the  case  of  BUiVr 
chard  V.  Hill  (a)  is  a  leading  case  on  the  subject     Lord 


(a)  2  Atk.  484. 


CASES  m  CHANCERY. 

Hdrdwicke  there  says,  there  is  no  copyright  nor  any  right 
to  use  a  particular  mark  in  one  sense,  that  is,  there  may  be 
the  same  sign  upon  two  public  houses,  or  the  like;  but  no 
one  has  a  right  to  sell  wares  with  a  trade  mark  upon  them 
which  has  been  used  to  designate  the  wares  of  the  party 
complaining.  A  man  may  acquire,  not  an  absolute  pro* 
perty,  but  that  kind  of  right  in  a  trade  mark  which  entitles 
him  to  say,  ''  No  one  shall  sell  goods  of  his  own  making 
marked  with  my  trade  mark,  which  I  have  been  in  the 
habit  of  using  in  my  trade,  so  as  to  make  people  think  that 
they  are  of  my  manu&ctura'' 


In  an  action  at  law  in  such  cases  the  question  always 
turns  on  deceit  The  declaration  always  contains  an  aver- 
ment of  deceitfully  selling.  SyJcea  v.  Sykea  (a)  shews  the  view 
of  Ck)urt8  of  law  upon  the  subject  It  was  there  averred,  that 
the  Defendants  did  deceitfully  sell  for  their  own  lucre  and 
gain,  articles  made  by  them,  and  marked  with  the  FlaintifiTs 
trade  mark,  as  and  for  articles  of  the  manufacture  of  thePlain- 
tiff.  It  was  proved  in  the  case  that  the  Defendants  had  not 
sold  the  goods  as  goods  manufactured  by  the  PlaintifiP,  for 
they  expressly  said  that  the  goods  were  manufactured  by 
themselves;  but  it  was  proved  that  they  were  sold  to  retail 
dealers,  in  order  to  enable  those  retail  dealers  to  sell  them 
as  goods  manufactured  by  the  Plaintiff;  and  the  Court  of 
law  held  that  this  was  sufficient  to  establish  the  averment 
in  the  declaration,  that  the  goods  had  been  deceitfully  sold 
by  the  Defendants  as  goods  of  the  Plaintiff  That  case  has 
a  striking  analogy  to  the  present.  The  averments  in  the 
bill  are  here  sufficient  It  is  stated,  which  the  Viee-Chan- 
oellor  thought  was  wanting  in  Ddondre  v.  8haw(b),  that 
there  have  been  sales  of  spurious  Eau  de  Cologne  with  these 
labels  attached,  purporting  to  be  Eau  de  Cologne  of  the 
Plaintiff's,  and  that  the  Plaintiff  has  been  injured  thereby; 


(a)  3  B.  &  C.  541. 


(6)  2  Sim.  237. 
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and  then  there  are  these  farther  averments,  that  the  De- 
fendant has  been  manufacturing  labels  in  imitation  of,  or 
merdy  colourably  different  from,  those  of  the  Plaintiff ;  and, 
in  the  sixteenth  paragraph,  "  that  the  Plaintiff  has  since  dis- 
covered, as  the  fact  is,  that  the  Defendant  has  for  some  time 
past  been  in  the  habit  of  selling  large  numbers  of  such  labels 
to  parties  who  have  purchased  the  same,  for  the  purpose  of 
pasting,  and  who  have  parted,  the  same  on  bottles  containing 
perfumed  water  not  manu&ctuied  by  the  Plaintiff'' 

That  averment,  as  it  has  been  observed,  is  not  put  in  the 
most  forcible  manner.  The  bill  does  not  contain  a  distinct 
statement  that  the  Defendant  sold  the  labels  for  the  pur- 
pose there  mentioned,  but  only  that  parties  purchased 
them  for  such  purpose.  But  if  it  be  stated  that  the  Defend- 
ant is  manufacturing  that  which  is  known  to  be  the  trade 
mark  which  the  Plaintiff  alone  has  the  right  to  use,  and 
the  use  of  which  on  the  goods  of  a  third  party  would  be  a 
fraud  upon  the  Plaintiff;  and  that  the  Defendant  is  selling 
such  labels  to  any  one  who  asks  for  them,  and  is  thus  scat- 
tering over  the  world  the  means  of  enabling  parties  to  commit 
frauds  upon  the  Flaintifi^  and  that  such  frauds  have  been 
committed;  that  is,  I  think,  a  sufficient  averment  to  entitle 
the  Plaintiff  to  an  injunction.  The  ground  of  the  jurisdic- 
tion being  fraud,  if  the  Defendant  be  committing  fraud, 
either  by  selling  goods  under  the  Plaintiff's  trade  mark,  or 
enabling  others  to  do  so  by  distributing  the  means  of  doing 
so,  it  cannot  be  said  that  this  Court  has  no  power  to  inter- 
fere by  injunction  to  arrest  the  evil  at  its  source,  without 
compelling  the  Plaintiff  to  wait  until  the  whole  fraud  is 
brought  to  a  completion  by  the  sale  of  the  good& 

The  very  case  has  been  so  decided  in  favour  of  the  present 
Plaintiff  by  Vice-Chancellor  Parker,  and  the  Defendant  in 
that  suit  submitted  to  the  order  and  paid  502.  costs,  and 
gave  up  the  labels  which  he  had  made ;  but  in  that  case  this 
point  was  not  relied  upon. 
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Then  with  respect  to  the  evidence.  There  never  was  a 
case,  I  should  think,  in  which  the  right  to  the  use  of  a  trade 
mark  was  so  clearly  established  as  it  is  by  the  Plaintiff  in 
this  case.  I  do  not  know  when  such  a  right  can  ever  be 
established,  if  it  is  not  hera  The  Plaintiff  has  stated  on 
oath  the  invention  of  this  trade  mark,  and  the  use  of  it  by 
the  firm  for  a  long  time  back.  Whoever  invented  it,  when 
it  came  to  be  known  as  the  trade  mark  of  the  firm,  they 
would  have  the  exclusive  right  of  using  it 

But  it  is  proved  that  the  firm  have  used  this  mark  since 
1832,  and  there  does  not  seem  to  be  any  evidence  of  another 
label  in  which  there  has  been  any  colourable  imitation  of 
the  Plaintiff's  mark,  certainly  none  which  have  been  brought 
to  the  knowledge  of  the  Plainti£^  except  a  few,  the  use  of 
which  he  took  steps  to  prevent,  and  has  in  &ct  prevented. 
Then  the  Plaintiff  has  not  only  asserted  his  right  to  the  use 
of  this  mark  on  oath,  and  not  only  is  there  no  evidence  of 
any  one  having  ever  used  it  except  by  way  of  piracy,  which 
has  been  stopped ;  but,  further,  by  three  suits  in  Prussia^  and 
six  in  this  country,  he  has  established  his  right  to  the  use  of 
this  particular  mark;  one  of  those  six  suits  was  identical 
with  the  present,  being  a  suit  to  restrain  the  selling  of 
labels  with  this  mark  upon  them.  Therefore,  if  the  Plain- 
tiff's right  to  the  use  of  his  trade  mark  is  not  established 
in  this  case  without  a  trial  at  law,  I  do  not  know  how  any 
one  can  ever  obtain  an  injunction  without  a  previous  action 
to  try  the  right  The  only  instance  in  which  the  Plaintiff 
has  fedled  in  any  of  his  suits  seems  to  have  been  in  a  former 
application  to  this  branch  of  the  Court,  in  which  I  refused 
the  injunction  only  on  the  ground  of  delay;  and  the  De- 
fendant in  that  case  afterwards  submitted  to  the  terms  that 
each  party  should  pay  his  own  costs,  and  he  undertook  never 
again  to  infringe  the  Plaintiff  s  right 


517 


1855. 


Judgment. 


The  Plaintiff  has  therefore  established  his  right  to  the 
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use  of  this  trade  mark  Then,  he  swears  most  poBitivdy  to 
that  which  was  wanting  in  Ddondn^  v.  Shdw  (a),  namely, 
that  articles  have  been  sold  with  labels  imitated  fix>m  those 
of  the  Plaintiff  attached  to  them.  In  the  Plaintiff's  fiist 
affidavit  in  this  case,  which  required  some  better  answer 
than  has  been  given  to  it»  he  says^  "the  label  marked  F. 
produced,  &a,  is  one  of  the  genuine  labels  invented  and 
used  by  me;  and  the  label  marked  S.  produced,  &&,  and 
which,  as  I  am  informed  by  my  solicitor  and  believe,  was 
purchased  by  my  said  solicitor  from  the  Defendant^  has  not 
been  printed  for  or  on  my  behalf,  but  the  same  is  a  fraudu- 
lent imitation  of  the  labels  invented  and  used  by  ma" 
He  has  distinctly  put  in  issue  the  iB/d  he  asserted  in 
his  bill,  that,  by  means  of  these  labels,  goods  have  been 
fraudulently  sold  as  of  his  manu&cture.  The  evidence  does 
not  go  quite  so  &r,  but  the  Plaintiff  has  sworn  that  goods 
have  been  sold  by  means  of  spurious  labels  of  this  kind, 
and  that  the  labels  printed  by  the  Defendant  were  not 
ordered  by  the  Plaintiff,  and  are  a  fraudulent  imitation 
of  his  labek  I  do  not  go  into  the  history  of  the  secret^ 
if  any,  of  this  perfume.  I  have  nothing  to  do  with  that, 
nor  with  the  goodness  or  badness  of  the  articles  sold; 
it  is  sufficient  that  the  Plaintiff  has  an  article  of  such 
a  value,  that  it  is  worth  the  while  of  many  persons  to  imi- 
tate his  trade  mark.  The  Defendant  says,  that  he  is  a 
printer  of  trade  marks  for  many  persons,  and  that  he  makes 
exact  fisuvsimiles  of  various  labels ;  and  he  suggests  that  there 
is  a  legitimate  use  to  which  they  may  be  put^  namely,  that 
the  old  plates  wear  out,  and  people  may  want  new  ones:  he 
admits  however,  that  he  has  some  misgivings  when  he  is 
asked  to  sell  marks,  to  the  use  of  which  English  tradesmen 
have  a  special  rights  and  that  he  will  not  manufiicture  such 
labels  for  parties  who  he  believes  have  not  the  right  to  use 
them.   He  further  proceeds  to  say,  that  he  has  not  acted  in 


(a)  2  Sim.  237. 
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collusion  with  any  one,  in  selling  these  labels  made  like  the 
PlaintifF's ;  and  he  then  submits  and  insists  that  the  PlaintifiF 
has  no  trade  mark  to  which  he  has  any  exclusive  l^al 
right)  and  that  he,  the  Defendant,  is  a  printer  and  engraver 
of  labels  and  wrappers  for  the  use  of  retail  dealers  in  medi- 
cines, chemical  preparations,  and  porfumes,  and  that  he  has 
carried  on  such  business  for  twenty-five  years;  and  that  such 
labels  and  wrappers  are  extensively  used,  and  that  they, 
including  the  label  forming  the  subject-matter  of  complaint 
in  this  suitk  are  printed  by  him  bon&  fide,  and  without  any 
collusion  or  intention  to  defiraud  any  one,  and  that  such 
printing  and  publishing  is  a  valuable  branch  of  trade 
among  naany  printers.     He  therefore  asserts^   that   the 
Plaintiff  has  no  trade  mark,  and  that  he  has  a  right  to  con- 
tinue to  print  and  publish  this  label  as  he  has  dona    To 
what  position,  then,  is  the  matter  brought  on  the  part  of  the 
Defendant?    If  it  had  been  known  to  him  that  the  Plaintiff 
had  a  trade  mark,  and  that  no  one  else  was  entitled  to  use 
it,  and  he  should  daim  the  right  to  manufacture  exact 
fac-similes  of  such  trade  mark,  and  to  sell  them  to  all  the 
world,  and  thus  give  people  the  power  to  defiraud  the  Plain- 
tiff,  I  have  no  hesitation  in  saying,  that  the   Defendant 
would  be  fixed  with  knowledge  of  the  Plaintiff's  right;  and 
that  his  proceeding  would,  in  the  eyes  of  this  Courts  be  such 
a  fraud  as  I  could  interfere  to  restrain;  and  on  that  prin- 
ciple^ I  feel  bound  to  interfere  in  this  case.     If  the  Defend- 
ant had  said  that  he  knew  nothing  of  the  Plaintiff's  right, 
but  that^  if  the  Plaintiff  had  such  rights  he  would  with-« 
draw  firom  the  contest;  and  if  the  Defendant  had  farther 
said,  that  he  had  never  printed  a  single  paper  to  defiraud 
the  Plaintiff;  the  case  would  have  been  different^  and  the 
Plaintiff's  suit  would  probably  have  failed.   But  I  find  him 
contesting  the  right  of  the  Plaintiff;  and  if  the  Court  should 
refuse  this  motion,  the  Defendant  will  justly  say  that  it  has 
determined  that  the  Plaintiff  has  no  such  right  to  the  ex- 
clusive use  of  this  mark  as  he  undoubtedly  possesses. 
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Suppose  a  country  banker  has  a  particular  form  of  bank 
note,  and  a  printer  copies  it,  declaring  that  he  does  not  in- 
tend to  defiraud  any  one,  but  that  he  prints  them  and  sells 
them  to  all  the  world.  It  is  said  that  such  bank  notes 
would  not  be  complete  without  the  banker's  signature,  and 
to  imitate  that  would  be  a  forgery;  but  that  does  not  shew 
it  to  be  less  a  fraud;  and  it  is  not  enough  to  say,  that^  if  a 
man  makes  and  sells  what  may  be  used  fraudulently,  it 
may  also  be  used  for  a  legitimate  purpose, — as,  in  this  case, 
it  is  suggested  that  the  labels  may  be  wanted  to  replace  old 
labels  on  the  Plaintiff's  goods,  which  have  been  rubbed  out 
But  if  the  Defendant  knew  that  the  Plaintiff  had  a  right  to 
the  use  of  this  mark,  the  onus  lies  upon  the  Defendant  to 
shew  that  he  has  taken  proper  precautions  to  prevent  a 
fraud  being  committed  by  his  means  upon  the  Plaintiff  If 
the  Defendant  had  shewn  that  some  person  had  gone  to 
him  and  said,  '^  My  labels  are  worn  off,  and  I  want  to  put 
some  new  ones  on  these  botties,  which  I  have  bought  of 
the  Plaintiff,  print  me  some  labels  like  my  old  ones;"  that 
would  have  been  very  different  from  the  case  where  an  act 
of  the  manufisu^urer  manifestly  leads  to  the  commission  of 
a  fraud. 


The  case  also  would  have  been  different  if  the  Defendant 
had  submitted;  but  he  insists  upon  his  right  to  continue 
printing  these  labels:  and  I  think  there  are  circumstances 
here  which  enable  the  Court  to  say,  that^  at  least  until  the 
hearing,  the  injunction  should  issue 


It  is  a  remarkable  fact,  that^  though  the  Defendant 
makes  a  long  statement  of  what  he  has  been  doing  for  a 
long  time,  he  nowhere  says  where  or  how,  or  at  whose  sug- 
gestion, he  made  the  block  for  these  labels,  which  are  of  a 
very  peculiar  nature,  having  just  a  sufficient  difference  to 
shew  that  they  are  an  imitation,  not  an  exact  fac-simile, 
of  the  Plaintiff's  labela     The  Plaintiff  put  that  in  issue, 
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hy  saying  that  one  of  the  labels  was  bought  of  the  Defend- 
ant^ and  was  a  fraudulent  imitation  of  the  Plaintiff's  trade 
mark.  And  the  defendant  contents  himself  with  saying 
in  answer,  that  he  is  not  in  collusion  with  any  one,  but 
that  he  has  been  manufacturing  and  selling  these  labels  for 
a  long  time,  and  has  not  committed  any  fraud.  There  is 
another  kind  of  evidence  which  I  think  has  some  weighty 
namely,  that  persons  have  gone  to  the  Defendant's  ware- 
house and  asked  for  labels  of  "Atkinson's  Essence  of  Spring 
Flowers,"  and  the  like,  and  Defendant's  derk  answered  that 
they  did  not  sell  them  with  the  names  on,  and  that  if  they 
did  they  should  "  soon  be  in  for  it"  That  shews  that  the 
Defendant  knew  where  to  draw  the  line,  and  thought  that 
he  was  not  at  liberty  to  supply  the  world  in  general  with 
the  means  of  committing  a  fraud. 
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The  FlaintifiC  in  shorty  contends  that  he  has  been  de- 
frauded by  means  of  the  sale  of  articles  with  fraudulent 
labels,  and  that  the  Defendant  manu&ctures  and  sells  theuL 
The  Plaintiff  does  not  prove  distinctly  that  he  has  been 
defrauded  by  means  of  the  very  labels  made  by  the  De- 
fendant; but  the  Defendant  denies  the  Plaintiff's  right  to 
the  exclusive  use  of  this  trade  mark,  and  contends  that  he 
may  manufacture  and  sell  it;  and  I  think  that,  under  these 
circumstances,  the  Plaintiff  is  entitled  to  an  injunction  in 
the  terms  of  the  notice  of  motion. 


VOL.1. 


MM 


K.  J. 
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1th. 

Appoint' 
maU-Spedfie 
Ikviae— 
Lapae — 
Void  Gift-^ 
1  Viet.  e.  26, 
88,  25  A  27. 

A  married 
woman,  hxv- 


In  the  Matter  of  THE  TRUSTEE  RELIEF  ACT, 
10  &  11  Vicrr.  a  96 ; 

▲KD 

In  the  Matteb  of  the  TRUSTS  of  the  WILL  and 
CODICILS  OF  MARY  BROWN. 


B 


Y  indentures  of  lease  and  release,  being  a  settlement 
^ga*pow»  of  dated  in  May,  1832,  and  made  previously  to  the  marriage 

appoint- 
ment  under 
her  marriage 
settlement 
over  estates  il. 
and  B.,  ap- 
pointed by 
will,  in  Sep- 
tember, 1888, 
estate  A,  to 
her  husband, 
in  fee;  "and 
all  other  the 
hereditaments 
comprised  in 
the  settlement 
not  hereinbe- 
fore disposed 


of  Thomae  Brown  and  Mary  Bmgham,,  certain  heredita- 
ments described  as  late  Befnson'a  and  Harrison's,  and  cer- 
tain other  hereditaments  described  as  Bingham  Lodge 
Farm,  were  conveyed  to  trustees,  upon  trust,  as  to  the 
estates  late  Benson's  and  Ha/rrison's,  to  pay  the  rents  and 
profits  thereof  to  Mary  Brown  for  her  separate  use  for 
life,  and  after  her  decease  to  the  use  of  Thomas  Brown 
and  his  assigns  for  his  life,  and,  subject  to  the  uses  theran- 
before  declared,  the  estates  late  Benson's  and  Harrison's 
were  limited  and  assured  to  such  uses^  upon  and  for  such 
of^tol^Ser  *™sts,  to  and  for  such  intents   and  purposes,  and  with, 

person. 

By  codicils 
to  her  will, 
she  revoked 
the  appoint- 


under,  and  subject  to  such  powers,  provisoes,  agreements^ 

and  declarations  as  Mafry  Bmgha/m,  notwithstanding  her 

then  intended  or  any  future  coverture,  by  any  deed  or  deeds 

ment'^of  estate  legally  executed,  or  by  her  Icust  will  or  codicil  in  writing 

band,  and        to  be  executed  as  therein  m^itioned,  diouM  from  time  to 
gave  him  the 
same  estate 
for  life,  with 
remainder  to 
trustees  to 
seU  and  pay 
certain  lega- 
cies, and  pay 
the  residue  to 
charities: — 
Hdi,  that  the 
devise  of  "aU 
other  the  here- 
ditaments" ftc. 
by  the  will 

was  not  residuary,  but  specific;  and  that  the  void  gifts  to  the  charities  did  not  pass  by  it, 
but  lapsed  as  unappointed. 


time  direct  or  appoint ;  and  in  de&ult  thereof  and  subject 
thereto,  to  the  use  of  the  said  Mary  Bingha/m,  her  heiis 
and  assigns.  And  as  to  the  Bingham,  Lodge  Farm,  to 
the  use  and  intent  to  raise  and  pay  an  annuity  of  1002. 
per  annum  to  Thomas  Brown  diuing  his  life  if  he  sur- 
vived his  intended  wife;  and  subject  thereto,  to  the  use 
of  the  appointees  of  Mary  Bingha/m  by  deed  or  will  in 
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like  zDanner  as  before ;  and  in  de£Biult  thereof  and  subject  1855. 

thereto,  in  trust  to  pay  the  rents  and  profits  thereof  to  the  in  re 

separate  use  of  Mary  Bi/ngha/m  during  her  life ;  and  after  ^^^^ aot^ 

the  determination  of  the  said  uses  and  estates,  to  the  use  Jn  re 
of  the  said  Mary  Bingham,  her  heirs  and  -assigns  for  ever. 


Brown. 
Statement. 


The  marriage  was  afterwards  solemnised.  Mary  Brovm, 
by  her  will,  dated  the  1 5th  of  September,  1838,  after  recit- 
ing the  above  settlement  and  referring  to  the  powers  therein 
contained,  directed  and  appointed  that  the  said  heredita- 
ments in  the  settlement  comprised  should,  subject  to  the 
uses  therein  contained,  and  fix)m  and  immediately  after  her 
decease,  remain  and  be  to  the  uses  following:  as  to  the 
estates  late  Benson's  and  Harrison's,  to  the  use  of  her 
husband,  his  heirs  and  assigns  for  ever;  and  as  to  the 
Bimghami  Lodge  Farm,  "amd  aU  other  the  hereditaments 
comprised  m  the  said  indentwres  of  lease  amd  release  of 
the  7th  amd  8ih  days  of  May,  1882,  not  hereinbefore 
disposed  of,"  to  the  use  that  certain  annuities  might  be 
paid  thereout;  and  subject  thereto,  to  the  use  of  H.  W, 
HarUey  and  his  assigns  for  life,  with  remainder  to  his  issue 
in  tail 

By  a  codicil  dated  the  27th  of  August^  1844»  also  re^ 
citing  the  settlement  and  referring  to  the  powers  therein 
contained,  the  testatrix  revoked  her  will  as  to  the  appoint- 
ment in  fee  to  her  husband  of  the  estates  late  Benson's 
and  Harrison's,  and  in  lieu  thereof  she  appointed  them  to 
him  for  life,  with  remainder  to  William  Boor  and  Caihe- 
rvhe  Boor  in  fee;  and  she  diiected  that  such  codicil  should 
be  taken  as  part  of  her  will 

By  a  second  codicil,  dated  the  23rd  of  July,  1847,  the 
testatrix,  aft;er  again  reciting  the  settlement  and  referring 
to  the  powers  therein  contained,  revoked  the  gift  of  the 
estates  late  Benson's  and  Harrison's  to  W.  and  C.  Boor 
in  fee,  and  appointed  ^such  estates  to  William  Thomas  and 

H  M  2 
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1865.        John  IIartley,their  heirs  and  assigns,  upon  trust  forsale,  wiUi 
In  re        a  direction  to  stand  possessed  of  the  moneys  to  be  pitxluced 

^ftBLiBF  Act  •"  ^y  ®^^^  ^^'^>  ^P^^  *™®*^ — ^**  ^  P*y  ^^  expenses  of  the 

In  re        sale ;  next^  to  pay  three  legacies  of  200{.  each  to  W.  .Boor, 

^^'       C.  Boor,  and  £.  ToTrUinaon;  and  then  to  pay  the  lesidue 

StaieTneM.      j^j  equal  moieties  to  the  trustees  for  the  time  being  of  the 

Society  for  Promoting  Christianity  amongst  the  Jews,  and 

the  British  and  Foreign  Bible  Society. 

The  testatrix  died  in  March,  1 850,  without  issue.  Thomas 
Brown,  her  husband,  died  in  October,  1850. 

The  testatrix  left  four  persons  her  co-heirs  at  law,  namely, 
the  said  H.  W.  Hartley,  and  J.  H.  Thomas,  J.  WardU, 
and  T.  E.  Savage. 

Pursuant  to  the  said  powers  in  the  second  codicil  con- 
tained, Thomas,  the  surviving  trustee,  sold  the  proper- 
ties late  Benson's  and  Harrison's;  and,  after  payment  of 
the  expenses  of  sale  and  the  three  legacies  of  2002.,  there 
remained  in  his  hands  thesum  of  424Z.  88.  lOd:  this  sum  he 
paid  into  Courts  under  the  Trustee  Relief  Act;  and  it  was 
afterwards  invested  in  the  purchase  of  4832.  0^.  Id  Con- 
soli.  Subsequently  a  petition  was  pres^ited,  seeking  the 
opinion  of  the  Court  as  to  who  was  entitled  to  the  fund. 
This  petition  was  served  on  the  two  charitable  societies^ 
who  relinquished  any  claim  to  participate  in  the  fund 
The  question  then  arose,  whether  the  fund  bdionged  to  the 
four  co-heirs  of  Mary  Brown,  or  whether  it  passed  under 
the  words,  "  all  other  the  hereditaments  comprised  in  the 
said  indentures  of  lease  and  release  of  the  7th  and  8th  of 
May,  1832,  not  herembefore  disposed  of," 


irgumeni.         Mr.  H.  F.  Bristowe  for  H.  W,  Haaiiey, 

The  fund  in  Court,  subject  to  the  annuities  given  by  the 
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will  of  Mary  Brovm,  passed  to  H.  W.  Ha/rOey  for  life,        1855. 
with  remainder  to  his  issue  in  tail     The  gift  is  of  all  the         /«  re 
hereditaments  comprised  in  &c.,  not  hereinbefore  disposed  ^j^*^*™ 
o/*.     llie  will  and  codicils  must  be  read  as  one  and  the  same         in  re 
instrument^  and  speaking  from  the  death  of  the  testatrix.         ^^' 
The  power  as  here  exercised,  and  having  regard  to  the  fact     4r9umetu. 
that  it  is  exercised  bjr  a  married  woman,  is  a  sufficient  general 
devise  within  the   terms   of  the  27th  section  of  the  Act 
1  Vict  a  26.  The  gift  to  the  chanties  was  void  ab  initio ;  and 
all  lapsed  devises,  whether  void  from  death,  frx)m  being 
contrary  to  law,  or  from  being  otherwise  incapable  of  taking 
efiect,  since  that  statute  go  to  the  residuary  devisee,  not 
the  heir  at  law,  imless  there  be  a  contrary  intention,  which 
here  there  is  not     Again,  assuming  that  there  is  not  a 
good  general  residuary  devise,  still  the  fund  would  pass  to 
H.  W.  Hartley  as  above  mentioned;  for  the  will  and  codicils 
being  one  instrument^  and  the  gift  to  the  charities  being  ex 
concessis  void,  there  was  some  part  of  the  hereditaments 
comprised  in  the  indentures  of  lease  and  release  which  was 
"  not  hereinbefore  disposed  oC  viz.  this  fund,  which,  though 
converted  for  a  valid  purpose,  remains,  ultra  that  purpose, 
land,  not  money;  and  the  testatrix,  by  the  words  ''disposed 
of,''   must  have  meant  effeduaUy  disposed  o£     Ck)uld  it 
be  contended,  if  in  the  will  itself  Hiere  had  been  a  simple 
gift  of  the  estate  late  Benson's  to  a  charity,  which  would 
«have  been  void,  that  in  such  a  case  Benson's  estate  would 
not  have  passed  under  the  words  ''not  hereinbefore  dis- 
posed of?    If  in  such  a  case  it  would  have  passed  under 
these  words,  the  fact  that  the  gift  to  the  charities  is  ccm- 
tained  in  a  codicil,  and  that  it  is  engrafted  on  a  devise  of 
the  legal  estate^  which  is  a  good  devise  quoad  particular 
purposes,  does  not  alter  the  case.     He  cited   and  com- 
mented  on  the    25th    and    27th   sections  of  the  Act  I 
Vict  a  26:  Jarman  on  Wills  (a),  Re  Spooner(b),  Still' 

(a)  Vol.  I,  p.  200,  note.  (6)  21  L.  J.,  N.  S.,  Chanc,  131. 
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Rbuev  Act; 

In  re 

Bbowv. 

ArgumetUt 


laws  (c). 
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Weedon(fi),  Rooke  v.  Eooke{b)  Lydoattr.  Wilr 


Mr.  Damid,  Q.  C,  Mr.  TT.  H,  Smith,  Mr.  iJogrcr«,  and 
Mr.  W.  J.  BovUl,  who  represented  the  other  heirs  at  law 
of  Mary  Brovm,  were  not  heard 


J^idgmaU.      ViCE-OhANCELLOR  SlH  W.  PAGE  WOOD: — 

I  think  that  the  25th  section  of  the  Act  1  Vict  a  26, 
which  has  been  cited,  has  no  reference  to  this  case.  That 
section  provides,  "  that^  unless  a  contrary  intention  shaQ 
appear  by  the  will,  such  real  estate  or  interest  therein  as 
diall  be  comprised  or  intended  to  be  comprised  in  any  de- 
vise in  such  will  contained,  which  shall  fedl  or  be  void  by 
reason  of  the  death  of  the  devisee  in  the  lifetime  of  the  tes- 
tator, or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in 
the  residuary  devise  (if  any).  .  .  .  contained  in  such  wilL''  In 
this  will  there  is  no  residual^  devise.  The  only  devise  is 
an  appointment  of  the  estates  which  are  subject  to  the 
power  given  to  the  testatrix  by  her  marriage  settlement. 
She  makes  a  devise  of  a  particular  estate,  and  then  of  all 
other  the  hereditaments  subject  to  the  power,  and  no  resi- 
duary devise  at  alL  The  way  to  test  it  is,  to  suppose  that 
the  testatrix  had  made  a  residuary  devise.  Could  the  aigu- 
ment  then  succeed  ?  If  the  will  had  contained  a  devise  of 
all  her  residuary  estate  whatever,  there  might  be  some  ground 
for  contending  that  the  property  before  ineffectually  de- 
vised would  pass  by  such  devise.  That  would  not  be  an  im- 
proper devise  for  a  married  woman  to  make  under  the  new 
law.  Any  one  making  a  will  under  such  circumstances 
now  might  add  such  a  devise,  from  the  consideration  that 
powers  of  appointment  might  subsequently  be  given  her, 
which  would  be  exercised  by  such  a  devise.     She  might, 


(a)  16  Sim.  2a  (6)  2  Vem.  461.  (c)  3  Mod.  229. 
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therefore,  if  she  had  thought  fit»  have  made  a  general  rtei-        I85fi. 
duary  devise^  but  she  did  not;  and  I  am  now  asked  to  ocm-        /«  ^ 
ttrue  as  a  residuary  devise  that  whidi  is  plainly  specific^  ^"^^[j^^*"* 
because  it  is  not  a  devise  of  ''all  the  rest  of  my  real        in  re 
estate/'  but  of  all  the  rest  of  some  particular  estates  which         !!^' 
are  clearly  referred  to.  Judgmetu. 

The  testatrix  had  three  estates^  A.,  B.,  and  C,  subject  by 
settlement  to  her  appointment  She  gave  A.  to  one  person, 
X,  BXid,  instead  of  devising  B*  and  C.  by  name  to  another, 
F.,  she  gave  to  him  all  the  rest  of  her  estates  comprised  in 
the  deed  That  is  as  plainly  specific  as  if  she  had  said,  **  I 
devise  estates  B.  and  C.  to  Y."  The  case  does  not  fall 
within  the  rule  which  was  intended  to  be  struck  at  by  the 
legislative  in  passing  the  new  Wills  Act  That  rule  was, 
that,  by  the  reasoning  applied  before  the  new  Act,  all  gifts 
of  real  estate  were  specific,  because  it  was  considered  that 
no  one  could  devise  an  estate  which  he  had  not  got  at  the 
date  of  the  wilL  Therefore,  when  a  testator  gave  estate  A. 
to  dne  person,  and  all  the  rest  of  his  real  estate  to  another, 
that  devise,  though  in  terms  residuary,  tmder  the  old  law  as 
plainly  described  a  specific  estate  as  if  it  had  set  it  out  by 
metes  and  bounda  Then  the  legislature  provided,  that  a 
devise  of  real  estajbe  in  general  terms  should  no  longer  be 
specific,  but  should  indude  all  estates  that  the  testator 
might  afterwards  acquire;  and,  therefore,  it  was  reasonable 
that  lapsed  and  void  devises  should  fidl  into  the  residu^^ 
and  pass  under  such  a  general  gift^ 

But  the  testatrix  in  this  case  has  not  made  such  a  gift^ 
Bhe  has  redted  that  she  had  a  power  under  a  particiilar 
deed,  which  she  was  desirous  of  exercising.  She  expressed 
no  intention  of  disposing  of  all  the  real  estate  that  she  might 
afl;erwards  acquire;  but,  having  a  power  over  a  particular 
estate,  she  gave  part  of  it  to  one  person,  and  all  the  rest  to 
another. 
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1855.  It  is  said,  that^  if  she  had  given  only  a  life  estate  to  A. 

In  rt  and  all  the  rest  to  B.^  that  would  pass  to  B.  the  leverdcm 
^M  A^  in  fee  subject  to  A.'s  life  estate.    That  is  true,  but  that  is 

In  re        not  like  this  case.     Suppose  she  had  given  a  part  of  this 

'       estate  in  fee  to  a  devisee,  who  afterwards  died  in  her  life- 

JudgmenL  tim©^  and  fcy  a  subsequent  codicil  she  had  devised  all  that 
part  of  ^e  estate  which  was  not  before  given:  that  would 
be  as  plain  a  specific  devise  as  possible;  and  I  think  I  should 
be  stretching  the  statute  prodigiously,  if  I  were  to  hold 
that  the  devise  in  question  in  this  case  is  a  residuary 
devise. 


JuneeAds 


Name— Ad- 
drem — Bvi- 
denee — Prior 
Wm—TrmaUe 
MdiefAct— 
CotU. 

Abeanestto 
T.T.otJL 
There  was  a 
J.T.otR, 
a  nephew  of 
the  teetatriz, 
and  hie  bro- 
ther, named 
T,  T^  who 
waanotof  JSL: 
—Beldtthat 
T.  T.  might 
adduce  ex- 
trinaio  evi- 
dence to  shew 
that  he  was  in 


Ik  the  Matteb  of  the  10th  &  11th  VICT,  a  96, 

▲ND 

In  the  Matter  of  the  TRUSTS  of  the  WPLL  of 
BRIDGET  FELTHAM,  Widow. 

j3t  her  will,  dated  in  1850,  Bridget  Fettham  bequeathed 
■"to  Mr.  Thomas  Turner,  of  Regency  Squua/re,  Brighton, 
the  sum  of  one  hundred  pounds.''  Her  executors  paid  this 
l^acy  into  Court>  under  the  Trustee  Rdief  Act,  allying 
that  there  was  no  person  answering  the  above  description, 
but  that  Jam/ea  Turner,  of  Regency  Square  aforesaid,  sur- 
geon, and  his  brother,  the  Rev.  Thomas  Turner,  then  of 
LitiU  Preston,  Daventry,  botb  nephews  of  the  late  husband 
of  the  testatrix,  respectively  claimed  to  be  entitled  to  the 
legacy. 


Thomas  Turner  now  petitioned  for  payment  of  the  fund 
to  him. 

rightly  de- 

Bcrihedaeof 

A;  and  that  /.  T,  might  bring  evidence  to  shew  that  (hero  wai  a  mistake  in  the  name  of 

the  legatee;  and  a  prior  will  being pnxluced,  made  three  yean  before,  in  which  the  testatrix 

gave  a  legacy  to  T.  T,  of  A,  twrgetm,  which  wa»  the  profeeeion  of  y.  T.,  waa  held  to  be 

condafliTe  evidence  in  his  favour,  as  it  waa  not  shewn  that  the  testatrix  had  diaoovered  her 

mistake  as  to  the  name  before  she  made  her  last  will 
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Much  evidence  was  adduced,  and  the  queBtion  waa^  wh^ 
ther  there  was  such  an  ambiguitas  latens  as  authorised  the 
admission  of  any  part  of  it 

The  evidence,  which  was  admitted  by  the  Yice-Chanoellor, 
is  referred  to  sufficiently  in  the  judgment 
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Tbubtb  Of 

THS  Will  or 

Bbidqjr 

Fjoutham. 

iCWIKICtlMIKa 


Mr.  WiUcock,  Q.  C,  and  Mr.  F.  J.  White,  for  the  peti- 
tioner, contended  that  evidence  was  not  admissible,  because 
the  description  by  name  was  right  ^^d  the  address  should 
be  disregarded;  but  that  if  evidence  were  admitted,  then 
upon  the  admissible  evidence  the  petitioner  was  entitled  to 
the  legacy. — ^They  cited  Blv/ndell  v.  Oladetone  (a),  Doe  d. 
Le  Chevalier  v.  Huthwaite  (6),  Doe  d.  Hiscodca  v.  Hi^ 
cocks  (c). 

Mr.  BxMy  Q.  C,  and  Mr.  /.  /.  H.  HuTnphreya  for  the 
respondent  Jamea  Turner,  were  not  called  upon. 


Arffument, 


Yige-Chancellob  Sib  W.  Page  Wood: — 

I  think  the  case  must  be  decided  in  £Eivour  of  the 
respondent  If  the  whole  evidence  were  admissible,  it 
would  be  conclusive,  and  so  I  think  is  that  part  of  it  which 
is  properly  admissibla  The  first  question  raised  is,  whe- 
ther I  can  look  at  any  of  the  evidence,  and  I  think  that  the 
authorities  upon  this  point  go  the  length  of  authorising  me 
to  do  so  to  some  extent 


The  l^atee  here  is  named  Thomaa  Turner,  of  Regency 
Squa/re,  Brighton.    There  is  a  person  of  that  name^  but,  if 


(a)  1  PlL  279.        (6),  3  B.  &  Aid.  632.        (c)  6  M.  &  W.  363. 
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Tftuns  ow 

THB  Will  or 

BRTOon 

FlLKBAlL 


i^pplied  to  hitn^  the  deBcription  by  the  ftddtea  which  is 
given  18  deftriy  wfo&g.  It  is  mid  that  Thofnaa  Turner 
was  in  one  senae  rightly  described  as  of  Regency  Square, 
Brighton,  and  that  contention  on  his  part  lets  in  evidence 
at  onca  It  is  true  that  some  evidence  is  neoessaiy  in  every 
case  of  a  will»  that  is  to  say,  evidence  to  shew  the  subject 
and  objects  of  the  gift;  bat  the  question  here  is,  whether  or 
not  Thorriaa  Turner  is  in  a  proper  sense,  if  at  all,  of 
RegeTicy  Square,  Brighton.  Such  a  description  is  gene- 
rally of  the  place  where  a  man  dwells,  or  has  a  pertnaEnent 
establishment  of  some  kind.  In  this  case,  there  is  no  per- 
son of  the  name  of  Thomas  Turner  who  has  a  proper  l^al 
description  of  this  kind,  and  a  conflict  at  once  aiisesL  Tho- 
mas Turner  says,  "True,  that  is  not  my  proper  descripticm; 
but  I  am  vefy  often  there,  and  it  is  not  altogether  incorrect 
so  to  describe  me"  Then,  ftirther  evidence  becomes  admis- 
sible, because  there  is  the  &ct  that  there  does  not  exist  in 
rerum  natura  any  such  person  as  Thomas  Twmer,  of  JSe- 
geTicy  Square,  Brighton;  and  therefore,  it  must  be  dis- 
covered whom  the  testator  intended  by  this  name  and  de- 
scription, which  together  are  not  applicable  to  any  ona 


The  rule  laid  down  in  Doe  d.  Le  Chevalier  v.  Huth- 
waite{d)  is  found  £stult  with  in  Doe  d.  Hiscocks  v.  His- 
cocks (b),  where  it  is  said:  "If  it  were  res  int^ra^  we 
should  be  much  dteposed  to  hold  the  devise  void  for  un^ 
certainty;''  but  8U<^  rule  1  believe  to  be  sound.  In  Doe 
d.  Le  Chevaiier  r^  HuOhwaitS  the  devise  was  *  to  Sfoko- 
ham  HuthwoMe,  second  son  of  John  Huthwaite,  for  Irfe^ 
with  remainder  to  his  drst  and  other  sons  and  daughters, 
in  strict  settlement;  and  in  de&ult  of  such  issue,  to  John 
HuthvxiMe,  third  son  of  the  above-named  John  Huth- 
wadte,  for  life,  with  remainder  to  his  first  and  other  sons 
and  daughters  in  sUict  setUetnent''    In  fact,  Stokeham 


(a)  3  E  &  Aid.  632. 


(6)J$M.&W.36a 
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Huthwaits  vms  the  third  son  of  John  HwthwfiiU,  and 
John  HuihvmtB  (the  devisee)  was  his  second  son.  The 
Court  was  of  opinion  that  evidence  of  the  state  of  the 
testator's  family  and  other  drcumstanoes  was  admissible; 
and  tiiat^  upon  such  evidence  being  given,  the  jury  might 
find  whether  he  had  made  a  mistake  in  the  name  of  the 
devisee  or  not;  and  in  that  case  it  was  held,  that  there 
was  a  mistake,  and  that  the  words  "  second  son''  were  the 
true  description  of  the  devisee. 

Here  I  am  to  decide  whether  the  name  Thomas^  or  the 
description  of  Regency-9qware^  Brighton,  is  wrong.  Evi- 
dence is  fidrly  admissible  on  the  part  of  Thomas  to  shew 
ihat»  in  one  sense>  he  was  rightly  described'  as  of  Regency- 
gqiuire,  Brighton;  and  the  evidence  which  he  gives  is>  that 
he  told  the  testatrix  that  he  resided  at  Regencysguare, 
Brighkm,  and  that^  in  &ct,  he  did  chiefly  reside  at  his 
brother's  house,  and  that  letters  were  addressed  to  him 
there. 

That,  however,  rests  solely  on  his  own  testimony ;  and,  as 
I  have  had  to  observe  several  times  since  the  new  law  of 
evidence,  without  imputing  any  desire  to  perjure  himself  to 
such  a  witness,  there  is  always  the  objection  which  formerly 
induced  the  Courts  to  exclude  the  evidence  of  parties  in- 
terested, especially  when  the  witness  is  speaking  of  conver- 
sationd  which  occurred  some  tim6  ago,  considering  the 
natural  bias  which  every  one  has  in  his  own  favour,  that  it 
is  impossible  to  place  great  reliahce  on  this  kind  of  evi- 
dence; but  it  is  quite  right  that  it  should  be  left  to  a  jury 
to  weigh  all  the  circumstances,  and  to  determine  how  £sur 
the  evidence  can  be  trusted. 

There  is  evidence  here  to  shew,  that  the  testatrix  knew 
both  these  claimants.  She  repeatedly  had  both  of  them 
announced  to  her  as  visitors.  One  of  them  was  alwajTS 
announced  as  Mr.  Turner,  of  Brighton,  the  other  aa  the 
Rev.  Mr.  Turner;  and  there  is  no  evidence,  except  his  own, 


In  re 

Tbubts  of 

TBB  Will  ov 

Bridget 

Femham. 

Judgment 
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that  the  latter  was  ever  described  to  her  as  of  Brighton  at 
all.     Further,  which  is  extremely  important,  there  is  the 
&ct  of  her  making  a  former  wilL     I  cannot  rely  on  the  dr- 
cmnstance  that  she  therein  gave  him  a  l^acy ;  but  by  thai 
will,  which  was  an  instrument  solemnly  executed,  she  de- 
scribed one  of  her  legatees  as  Thomas  Turner,  of  RegeMf^ 
Bqua/re,  Brighton,  Surgeon.    No  one  could  doubt  that,  in 
that  instrument,  the  testatrix  meant  by  this  description  the 
gentleman  who  really  r^ded  at  Regency^qu^re,  and  was 
a  surgeon.    That  will  was  made  only  three  or  four  yean 
before  the  will  now  in  question.    Therefore,  looking  to  this 
evidence,  which  is  plainly  admissible,  namely,  that  in  a  so- 
lemn instrument  she  had  previously  described  Joseph  Tut- 
Tier  indubitably  by  the  name  of  Thomas,  and  the  onlyqoes- 
tion  being,  is  the  name  "  Thomas  "  or  the  description  in- 
correct in  this  will,  I  have  no  hesitation  in  oonduding; 
that  the  same  person  who,  three  years  before^  was  described 
by  her  with  the  same  degree  of  incorrectness,  was  present 
to  her  mind  when  she  made  her  second  will;  and  there  being 
pothing  to  shew  that  she  had  ever  learned  her  mistake  in 
the  interval,  I  must  come  to  the  conclusion,  that  the  same 
piistake  continued  in  her  mind,  and  that  the  misdescriptioQ 
was  in  the  name,  and  not  in  the  address,  of  the  legatea    I 
do  not  overlook  the  circumstance  that  the  name  of  the  hus- 
band of  the  testatrix  was  Hu/mas.    That  is  somewhat  in 
&vour  of  the  petitioner.     On  the  other  hand,  it  is  proved 
that  she  shewed  considerable  attachment  to  James  TurMTf 
and  gave  him  a  picture,  and  the  previous  will  does  away 
with  all  doubt  in  my  mind. 


I  referred  during  the  argument  to  a  case  of  Reynolds  v. 
Whela/n(a),  which  is  not  reported  on  appeal,  where  the 
gift  was  to  WHUam  Reynolds,  "  one  of  my  fiurming  men,  if 
in  my  employ  at  the  time  of  my  decease.''  At  the  date  of 
the  will,  and  at  the  death  of  the  testator,  there  was  an  old 
servant  of  that  name  in  his  employ,  who  was  not  correctly 


(a)  16  L.  J.,  Chanc,  434. 
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described  as  a  farming  man ;  and  there  was  another  servant 
of  the  same  name  recently  come  into  his  service  as  a  farm- 
ing servant;  and  L.  J.  Knight  Bruce^  then  Y.  C,  decided 
the  case  in  favour  of  the  old  servant^  without  referring  to  a 
prior  will  of  the  testator,  in  which  the  words  of  the  gift 
were  identical  with  those  in  the  subsequent  will,  and  which 
was  made  before  the  other  claimant  was  taken  into  the 
service  of  the  testator.  On  an  appeal,  Lord  CcftteThha/m 
affirmed  the  decree,  and  considered  this  evidence  in  itself 
condusiva 


1865. 

In  re 

Tbubtbop 

THB  Will  or 

Bridobt 

Fkltham. 


All  parties  except  the  executors  joined  in  asking  that  the 
costs  should  be  paid  out  of  the  general  estate  of  the  testa- 
trixy  and  not  only  out  of  the  fiind  in  Court;  or  that  the 
Court  would  direct  a  bill  or  daim  to  be  filed  in  order  so  to 
raise  such  costs,  citing  Re  Sharpe'a  Tru8tee8(fl). 

Mr.  Vcmoe,  for  the  executors,  cited  Re  Bartholomew's 
WiU(b),  in  which  the  late  Yice-Chancellor  of  England 
stated,  that,  from  a  conversation  he  had  had  with  the  Lord 
Chancellor,  he  gathered  "that  it  was  the  intention  of  the 
Trustee  Eelief  Act  to  do  this  very  piece  of  injustice," 
namely,  to  subject  the  fund  paid  into  Court  under  the  Act 
to  the  costs  of  determining  who  is  entitled  to  it,  instead  of 
the  general  estate^  He  submitted  that  the  executors,  at  any 
rate,  must  have  their  costs  out  of  the  fund. 


ilf^^FINMII^. 


The  Yice-Chancellor  said,  that  he  thought  the  executors 
might  take  their  costs  out  of  the  residue,  and  that  he  was 
very  unwilling  to  increase  the  costs  by  ordering  a  bill  or 
claim  to  be  filed;  but  he  thought  it  so  great  a  hardship 
that  they  should  be  thrown  upon  the  fund  in  Courts  that 
he  would  consider  whether  or  not  he  should  order  a  suit 
to  be  instituted.  The  residuary  legatees  meanwhile  might 
see  whether  they  had  not  better  pay  these  costs. 


JitdgmmL 


(a)  15  Sim.  470. 


(6)  13  Jiir.380. 


534 


CASES  IN  CHANCERY. 


16d5. 

In  re 

Trusts  of 

TH«  Will  of 

Bbidost 

FXLTHAH. 

JmdgwieHL 
Junel2tlL 


The  yicn&OaAHCELLOB  said,  that  he  thought  the  costs 
of  all  parties  except  the  ezecuton  must  come  out  of  the 
particular  fund  by  force  of  the  proyisioDS  of  the  Trustee 
Belief  Act,  and  that  he  was  not  justified  in  directing  a  sdt 
to  be  instituted;  the  principle  on  which  costs  occasioned  by 
the  testator's  mistake  are  paid  out  of  the  residue  being,  that 
the  estate  could  not  be  administered  without  determining  the 
question;  but,  now  that  the  executor  can  pay  the  fund  into 
Courts  he  is  able  to  administer  the  estate  oa  such  payment 


Jun€5ML 


Dtbtr-StabUe 
of  LimUaiiom 
— Admittiim 
^fpaH  Pa/jf- 
ment — N^ew 
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Evidenoe  of 
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aions,  in  1850, 
by  A^  ainoe 
deceased, 
that  he  owed 
a  debt  of 

2Z00L  to  b:» 


EDWARDS  V.  JANES. 

JL  HIS  was  a  suit  for  the  administration  of  the  estate  of 
Charles  SmUh,  A  claim  had  been  made  in  Chambers  by 
WiUiami  Barker,  executor  of  2%oma«  Beard,  who  died  in 
1847,  for  a  debt  of  23002.  and  interest^  alleged  to  be  due 
from  the  estate  of  Smith  to  the  estate  of  Beard.  This 
claim  was  disallowed  by  the  Chief  Clerk,  and  was  now  ad- 
joumed  into  Court 


It  appeared  that^  more  than  six  years  before  the  institu- 
e^e,  Uie  in-  ^qjj  ^  ^j^jg  g^y^  Smith  had  given  to  Beard  his  promissory 
which  he  had    note  for  23001.  and  interest^  which,  however,  could  not  be 

arranged  to 

diBchai^  and  received  in  evidence,  because  it  was  upon  an  insuffici^it 

in^  by^Jing  ^^^^"^P'     WUliom,  Bo/tker  made  affidavits  in  support  of  the 

beau°thed b  ^^™'  stating  that  SmUh  owed  to  Beard  the  debt  m  ques- 

b:9  will,  toge-  tion,  and  that  the  promissory  note  was  given  to  secure  it, 

sti^ment  hi  a^d  that  interest  was  paid  thereon  up  to  August,  1850. 

an  affidavit 
made  by  B*9 

«|e««tor  in  WiUia/m  Page,  formerly  partner  with  Smith  in  his  busi- 

was  insert-       ness  of  solicitor,  also  gave  evidence  that  he  and  Sndth  had 

ed  in  the  draft 

affidavit  from 

the  dictation  of  ^4.,  to  the  effect  that  B.*t  executor  had  received  in  August,  1850,  from  A.,% 

half-year's  interest  on  2300Z.,  and  had  paid  the  said  annuities  the  same  half-year:— ITM 

sufficient  to  take  the  debt  of  23001.  out  of  the  Statute  of  Limitations. 


CASES  IN  CHANCERY. 


535 


acted  as  solicitors  for  WHUarni  Barker  in  a  suit  for  ad- 
ministration of  Beard's  estate;  and  that»  in  1849  and  1850, 
Smith  in  conversation  stated  to  the  deponent, "  substantially 
and  to  the  effect/'  that  he  was  indebted  to  the  estate  of 
Beard  in  the  sum  of  ,f  2300,  the  interest  upon  which  he 
had  arranged  with  W.  JSarA^er  to  discharge,  and  was  actually 
discharging  by  payment  of  annuities  bequeathed  by  the  will 
of  Beard  to  Miss  BaU  and  Mrs.  Miller;  and  thaty  in  Octo- 
ber, 1850,  Page  had  prepared  an  affidavit  for  W.  Barker  in 
his  suit  verifying  his  receipts  and  payments,  and  that 
Smith  had  dictated  to  him  for  insertion  in  the  schedule  of 
receipts  to  such  affidavit,  as  follows  : — ^"^  Aug.  26.  Beceived 
of  Mr.  Smith,  half-year's  interest  on  j^300. 

je57    10    0 
Less  property  tax       1     13    64 
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i?65     16    6i" 

and  also  for  insertion  in  the  schedule  of  payments  as  fol- 
lows:— ''26th  August  Paid  two  years  annuity  to  Miss 
Ball  to  this  date,  402. ;  to  Mrs.  MiUer,  lOl"  And  he  de- 
posed that  these  entries  referred  to  August^  1850. 


Mr.  RoU  and  Mr.  Berkeley,  for  the  claimant,  dted  Sm- 
gUton  V.  Ba/rrett(fl),  in  which  it  was  held,  that  verbal  evi* 
dence  might  be  given  of  a  verbal  admission  of  the  debt 
being  due,  and  of  a  promise  by  the  Defendant  to  pay  it  fay 
instalments:  Cleave  v.  J(me8(b);  which  decided  that  an 
entiy  by  a  debtor  in  an  account4xx>k  in  her  own  handwrit- 
ing, of  a  statement  that  she  had  within  six  years  paid  interest 
upon  the  promissory  note  on  which  the  action  was  brought, 
might  be  given  in  evidence  before  a  jury  to  take  the  case 
out  of  the  Statute  of  Limitations;  aad  Schcley  v.  Walionic), 
where  an  entry  in  an  account,  "Jan.  1.  To  one  yearns  in* 


ArgwneiiL 


(a)  2  C.  &  J.  368.         (6)  6  Ezch.  57a         (c)  12  M.  &  W.  510. 
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terest,  152.|"  which  account  was  signed  by  the  debtor  asset- 
tied,  was  considered  to  l)e  evidence  that  the  payment  was 
for  interest  on  a  debt  of  3002.,  which  was  proved  by  other 
evidence  to  be  owing  from  the  debtor. 

Mr.  WiUcoch  Q.  C,  and  Mr.  Oreene,  contriL 

The  only  debt  in  this  case  was  upon  the  prontiisdory  note, 
which  cannot  be  given  in  evidenca  There  is  no  other  evi- 
dence of  a  debt  bearing  interest;  therefore,  all  the  evidence 
as  to  the  payment  of  interest  must  be  excluded:  Tippetsv. 
Heane  (a).  It  must  be  proved  that  payments  were  made 
on  account  of  a  debt;  and  secondly,  that  such  debt  vras  the 
particular  debt  which  is  sought  to  be  recovered.  Br^ckany. 
SmUhQ})  shews  that  an  admission  to  B.,  a  third  person,  of  a 
debt  being  due  from  the  party  who  makes  the  admission  to 
il.,  is  not  evidence  to  support  an  action  upon  an  acooont 
stated. 


Judgment.      ViCR-ChANCELLOR  SiR  W.  PaGE  WoOD  : — 

I  think  that  this  daim  is  fully  proved.  The  promissoiy 
note  is  entirely  out  of  the  case.  It  has  been  argued,  that  I 
cannot  disregard  it — ^that  the  debt  in  question  is  the  same 
as  that  which  was  secured  by  the  bad  promissory  note — 
that  the  debt  was  contracted  by  that  note,  and  that  I  have 
no  other  debt  before  ma  But  it  is  evident  that  the  pro- 
missory note  was  only  given  as  a  security  for  an  existing 
debt  I  have  the  evidence  of  Mr.  Page,  that  his  former 
partner  admitted  to  him  on  more  than  one  occasion  that 
he  was  indebted  to  the  estate  of  Beard  in  the  sum  of 
23002.,  the  interest  upon  which  he  had  arranged  with  Wil- 
lia/nh  Barker  to  discharge,  and  was  discharging,  by  pay- 
ment of  certain  annuities  given  by  the  will  of  Beard,    I 


(a)  1  Cr.  M.  &  R  252. 


{h)  1  A.  &  E.  48a 
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am  told  that  this  was  not  a  debt  bearing  interest;  but  I 
have  plain  evidence  that  the  debtor  has  admitted  that  he 
did  owe  a  debt  of  23002.  which  bore  interest^  and  that  he 
was  paying  interest  upon  it  It  is  argued,  that  an  account 
stated  cannot  be  proved  by  such  an  admission  as  this,  not 
made  to  the  creditor  but  to  a  third  person;  but  the  ad- 
mission of  a  person  owing  a  debt  may  be  made  to  any 
one,  and  such  admissions  have  often  been  commented  upon, 
as  having  been  obtained  improperly  by  persons  not  very 
scrupuloua 

The  only  doubt  is,  whether  the  admission  is  to  be  relied 
on,  as  the  conversation  is  not  very  precise;  but  it  does 
not  stand  alone — ^it  is  corroborated  by  the  fact,  that  an  affi- 
davit was  prepared  by  Page  by  Smith's  direction,  in  which 
it  is  suggested  that  one  half-year's  interest  upon  2300{. 
was  received  by  W.  Barker  in  August^  1850.  That  satisfies 
me  that  the  evidence  of  Mr.  Page  as  to  the  former  admis- 
sion is  correct 

Then,  is  there  any  admission  or  part  payment  of  this 
debt  within  the  laSt  six  years  ?  It  has  been  argued  that 
there  is  no  promise  to  pay,  and  that  the  admissions  raise  no 
new  assumpsit,  and  that  the  case  can  only  be  taken  out  of 
the  statute  by  a  new  assumpsit — ^that  is,  by  a  part  payment 
within  six  years.  The  case  of  Cleave  v.  JoTiea  (a),  which 
has  been  cited,  shews  that  an  admission  by  a  debtor  that 
he  has  made  a  payment  may  be  taken  as  proof  of  that  pay- 
ment having  been  made.  That  seems  to  be  reasonable. 
Here  there  are  abundant  admissions  by  SrnMh  of  the  fact 
that  he  had  paid  interest  to  W,  Ba/rker,  which  I  do  not 
take  to  be  interest  upon  any  contract  created  by  the  pro- 
missory note,  but  upon  the  debt  of  23002.,  on  which  he  had 
arranged  to  pay  interest,  and  for  which  he  had  given  the 
unstamped  promissory  note.     Setting  the  note  aside,  the 


1866. 


Judgment. 


VOL.  I. 


(a)  6  Exch.  573. 

N  N 


K.  J. 
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iftlQ^Mollv* 


debtor  has  admitted  the  original  debt  of  3S00L,  on  wbidi 
he  had  ananged  to  pay  interest;  and  the  payment  of  such 
interest  within  six  years  takes  the  case  out  of  the  statuia 
The  costs  of  this  proceeding  must  be  added  to  the  debt 


May  %ndds 


Eeeleaioutical 
Letue — Renew- 
<U  Fine—Pay- 
ment <nU  of 
Money  in 
Court, 

Where  lands 
in  lease,  sub- 
ject to  a  cus- 
tomary right 
of  renewal  in 
an  ecclesias- 
tical  corpora- 
tion  sole,  have 


Ex  PABTE  THE  PRECENTOR  on  CHIEF  CHAUN- 
TER    OF   THE   CATHEDRAL    CHURCH    of    ST. 
PAUL,  IN  THE  CITY  OF  LONDON; 
In  the  Matteb  of  THE  LONDON  CITY  IMPROVE- 
.      MENT  ACTS,  1847  and  1850; 
In  the  Matter  of  THE  LANDS  CLAUSES  CON- 
SOLIDATION ACT,  1845. 

U  NDER  the  provisions  of  the  Lands  Clauses  Act  and  the 
City  Improvement  Acts,  1847  and  1850,  the  mayor,  alder- 
men, and  conmions  of  the  dty  of  London,  agreed  with 
the  precentor  of  St  Paul's  Cathed/ral  for  the  purchase  of 
certain  houses  and  lands  in  St  Paul's  Churchr^ard,  which, 
been  taken  for  ]yy  ^^^  several  indentures  of  lease,  dated  in  February,  1841, 

public  pur-  -^  .        .  ^  #  . 

poses,  under     had  been  demised  by  him,  in  two  separate  parcels,  for  forty 

the  provisions 
of  the  Lands 
Clauses  Act, 
the  74th  sec- 
tion  of  that 
statute  em- 
powers the 
Court,  on  the 
occurrence 
of  every 
period  at 
which,  if 
the  land  had 
not  been 
taken,  the 
lease  might 
have  been  re- 
newed, to  au- 
thorise the 
payment,  out 
of  the  fund  in 

Court,  arising  from  the  purchase  money  and  its  aocumulationa,  of  an  equivalent  to  the  fine 
payable  upon  such  renewals. 


years,  from  December  25,  1840,  to  Christopher  Hodgson, 
at  annual  rents  of  121.  138.  and  42.  respectively,  payable  to 
the  precentor  and  his  successors. 

The  purchase  money  was  paid  into  Court'  in  the  usual 
manner,  and  was,  under  an  order  of  the  Courts  invested  in 
Consols,  in  the  name  of  the  Acoountant-Gtenend,  in  trast 
in  the  matter.  Ex  pa/rte  The  Mayor  o/ad  CommonaUy  and 
Citizens  of  the  City  of  London,  a/nd  the  London  Im- 
proveTnent  Act,  1850,  to  an  account*  intituled  "The  Ac- 
count of  the  Precentor  or  Chief  Chaunter  of  the  Cathedral 
Church  of  St  Paul's. 
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Under  the  provisioiis  of  the  Acts  relating  to  the  Eo-         1855. 
deaiastical   Commission  (3    &  4  Vict  c.   113^  and  4  &       Exparu 
6  Vict  a  39),  the  reversion  in  fee  in  the  said  houses  and    '^^"tl^'!^' 

''  TOR  OF 

lands,  subject  to  the  interest  of  the  present  precentor  St.  Paul's. 
therein,  became  vested  in  the  Ecclesiastical  Commis-  SkOmem. 
sioners. 

Asum  equal  to  the  annual  rents  was  paid  to  the  precentor 
out  of  the  dividends  of  the  fund  every  year,  and  the  remain- 
ing dividends  were  accumulated  under  an  order  of  the  Court 

From  time  immemorial  it  had  been  the  custom  for  the 
precentor  to  renew  leases  granted  by  him  as  precentor  every 
fourteen  years,  upon  paymenjb  of  a  fine  equal  to  one  and  a 
half  years  value  of  the  property  demised. 

The  above-mentioned  leases  would,  therefore,  if  the  pro- 
perty had  not  been  sold,  have  been  renewable  on  the  25th 
of  December,  1854,  and  the  precentor  accordingly  now  peti- 
tioned for  the  pajmaent  to  him  out  of  the  fund  in  Court  of 
the  sum  of  25871.  10^.,  which  he  represented  to  be  the 
amount  of  the  fines  estimated  according  to  the  yearly  value 
of  the  property  at  the  time  of  the  sale  to  the  corporation  of 
London. 


Mr.  W.  M.  Jcmea,  Q.  C,  and  Mr.  Speed,  for  the  peti-     ^''^^'^' 
tion,  referred  to  the  74th  section  of  the  Lands  Clauses  Act, 
and  to  Ex  parte  (he  Bishop  of  Winchester  (a)  CoUgrave 
V.  Mamby  (b),  and  Re  Beavfoj^s  Estate  (c). 

Mr.  Flemi/ng  for  the  Ecclesiastical  Commissioners. 

Mr.  BaggaUay  for  the  Corporation  of  London, 

The  Vice-Chancellor  reserved  his  judgment 

(a)  16  Jar.  649.  (b)  2  Buss.  238.  (c)  1  S.  &  G.  20. 
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Bxparte 
ThiPrigbr* 

TOR  OF 

St.  Paul's. 
JudgmmL 


Vice-Chancellor  Sir  W.  Page  Wood:— 

The  question  on  this  petition  is,  whether  or  not  the 
precentor  of  8t  Pavl's  is  entitled  to  any  payment  in 
respect  of  his  interest  in  the  reversion  of  certain  property 
which  has  been  taken  by  the  city  of  London,  under  the 
74th  section  of  the  Lands  Clauses  Consolidation  Act,  which 
provides,  that^  upon  petition,  the  Court  may  order  the 
money  which  has  been  paid  in  to  be  applied  in  such  man- 
ner, when  a  partial  interest  has  been  purchased,  "  as  will 
give  to  the  parties  interested  in  such  money  the  same 
benefit  therefrom  as  they  might  lawfully  have  had  from 
the  lease,  estate,  or  reversion,  in  respect  of  which  such 
money  shall  have  been  paid,  or  as  near  thereto  as  may  b&" 

Of  course  it  was  the  duty  of  the  Ecclesiastical  Conmiis- 
sioners  to  raise  this  discussion.  It  has  been  aigued,  that 
the  precentor,  having  sold  leaseholds  for  forty  years,  the 
property  was  out  of  him  for  that  time,  and  therefore  he 
could  have  no  interest  in  the  money  which  had  been  paid 
into  Court.  It  seems  to  me,  however,  that  this  would  be  an 
unjust  and  narrow  construction  of  this  section,  which  was  evi- 
dently intended  to  be  a  beneficial  section  with  r^ard  to  par- 
ties who  are  interested  in  reversiona  The  precentor  in  this 
case  was  so  interested,  because  he  had  every  fourteen  years 
a  right  to  take  out  of  it,  by  granting  a  renewed  lease,  such  a 
degree  of  interest  as  would  enable  him  to  receive  a  Sue  in 
respect  of  this  property.  How  inequitably  this  would  ope- 
rate if  there  were  no  means  of  giving  relief  in  such  cases; 
the  only  remuneration  which  is  received  from  these  church 
lands  being  a  small  ground  rent,  which  has  been  payable 
since  the  time  of  Elizabeth,  and  also  the  right  to  receive  a 
larger  benefit  by  means  of  the  fines  paid  upon  the  periodi- 
cal renewals  of  the  lease.  Consider  the  case  with  respect  to 
the  existing  law  as  to  episcopal  incomea  A  calculation 
was  made  of  the  average  incomes  of  the  sees  of  the  several 
bishops  during  a  period  of  seven  years;  and  when  a  new 
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bishop  is  appointed,  payment  is  to  be  made  by  him  of  such 
a  sum  to  the  fimds  of  the  Ecdesiastical  Commission  as,  re- 
regarding  that  average,  will  leave  his  income  at  60002.  a 
year.  The  averages  have  been  so  calculated,  that  a  larger 
amount  than  50002.  a  year  has  been  received  in  some  cases, 
and  less  in  others;  and  one  bishop  received  for  some  years 
only  20002.  a  year,  and  then  12,0002.  came  in  by  the  pay- 
ment of  fines  in  one  year.  Now,  in  the  case  of  the  Bishop 
of  London,  suppose  that  a  large  part  of  the  property  of  the 
see  were  taken  away  by  a  railway  company,  must  that  de- 
prive him  for  ever  of  the  revenues  to  be  derived  from  the 
fines  ?  Surely  that  could  not  be  contemplated  by  the  Act 
I  think  the  sound  construction  of  the  74th  section  is,  that 
it  was  intended  to  meet  those  very  cases,  and  to  enable  this 
Court  to  give  to  the  precentor  in  such  a  case,  out  of  the 
money  in  Courts  the  same  benefit  as  he  might  lawfully 
have  had  from  his  reversionary  interest  in  this  property. 


1855. 

Bx  parte 
Ths  Pbkobh- 

TOROr 

8t.  Paul's. 
JmdgvHHt. 


Then  it  is  argued,  that  this  right  of  renewal  depends  on 
the  correlative  disposition  of  the  tenant  to  renew;  but  the 
cases  of  refusal  to  renew  on  the  part  of  the  tenant  are  ex- 
ceedingly rare;  and  it  is  withiu  the  words  of  the  section 
that  I  may  give  to  the  precentor  such  benefit  as  he  might 
lawfrdly  have.  He  might  have  these  fine&  Why  am  I 
to  assume  that  the  tenant  would  refuse  to  renew,  instead  of 
taking  what  is  the  more  general  course,  by  which  the  pre- 
centor would  receive  the  fina  At  the  same  time,  I  think 
that  the  right  order  will  be,  to  leave  the  whole  question  as  to 
the  amount  to  be  paid  open,  by  referring  it  to  Chambers  to 
inquire  what  sum  of  money  ought  to  be  paid  out  of  the  frmd 
in  Court  in  respect  of  the  right  of  the  petitioner  to  renew 
the  leases  for  frirther  leases  of  forty  years^  on  the  25th  day  of 
December,  1854,  when  the  first  foiurteen  years  of  the  leases 
expired.  That  will  leave  the  whole  question  of  the  amount 
of  the  fine  open,  and  the  mode  of  proceeding  at  Chambers 
to  ascertain  the  sum  to  be  paid  had  better  also  be  left 
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1855.        open.    Of  course  tlie  ordinaiy  fine  will  be  a  material  ele- 

Ex  parte      ment  in  the  calculation;  but  it  must  not  be  aasnmed  that 

^^To^^""    the  money  in  Court  representfl  accurately  the  value  of  the 

St.  PAUL'a     property.     It  might  be  less  than  the  real  value,  and  then 

Jmdgmeni.     the  rent  must  be  taken  into  calculation.     It  is  quite  dear, 

if  the  sum  can  be  accurately  ascertuned,  that  the  church 

will  receive  no  prejudice,  and  a  fund  will  remain  in  Court 

which  will  re jvesent  the  value  of  this  property  from  time 

to  timei      If  there  had  always  been  a  practice   of  re- 

newal  it  ought  to  be  so  adjusted  as  to  bring  out  at  each 

period  of  the   renewal  the   proper  amount  of  the  fine, 

and  in  that  case  the  fund  would  remain  just  in  the  same 

position  as  the  reversion  in  the  land,  and  eveiy  suooesuve 

incumbent  would  find  it  forestalled  to  wxae  extent  by  the 

act  of  his  predecessor. 

Costs  must  be  adjourned. 
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In  be  the  CHELMSFORD  GRAMMAR  SCHOOL.     ^"^iS"^ 

J\-INQ  Ed/ward  the  Sixth,  by  letters  patent  under  the  CfharitabU 
great  seal  of  Englamd,  dated  the  24th  of  March,  in  the  fifth  ^H^'c^^ 
year  of  his  reign,  willed,  granted,  and  ordained,  that  firom  ^''^L^i^ 
thenceforth  there  should  be  one  grammar  school  in  the  Orammar 
parish  of  Chelmsford,  which  should  be  called  "  The  Free  via,  e,  77-- 
Orammar  School  of  King  Edward  the  Sixth,  for  the  edu-  ^'J^^^jjT 
cation,  teaching,  and  instruction  of  boys  and  youths  in 
grammar,"  to  continue  for  ever;  and  that  the  same  school 
should  continue  for  ever  of  one  tutor  or  master,  and  one  achooi  found- 


Btructi(m-^ 
Diaaenien. 


under-master  or  usher;  and  the  King  ordained  that  firom  ^J^J^e 
thenceforth  there  should  be  four  men,  who  should  be  go-  Sixth,  endow- 

ed  with  lands 
ofditeolved 
ohantries  and  guilds,  and  incorporated  of  four  goTemors,  such  goyemon  having  power,  with 
the  advice  of  tibe  bishop,  to  make  statutes  and  ordinances  concerning  the  order,  government^ 
and  direction  of  the  master,  under-master,  and  scholars,  and  other  things  touching  and  con- 
cerning the  school,  and  the  order,  government,  preservaition,  and  disposition  of  its  revenues. 

A  proposal  to  insert  in  a  general  scheme  for  the  management  of  the  school,  provisions 
for  the  appointment  of  eight  persons  under  the  name  of  trustees,  to  constitute,  with  the 
governors,  a  board  of  management,  which  should  have  the  admimstiation  of  the  property, 
and  control  over  the  general  government  and  management  of  the  school,  was  rejected,  the 
Court  being  of  opinion,  that,  even  if  it  had  juiisdiction  to  appoint  such  a  board,  to  do  so 
was  not  expedient,  either  with  a  view  to  the  administration  of  the  school  property, — the 
income  not  exceeding  600Z.,  and  there  being  no  proof  of  mal-administration  on  the  part  of 
the  governors,— or  to  the  better  government  and  numagement  of  the  schooL 

Whether  the  Court  has  jurisdiction  to  appoint  such  a  board,  even  under  the  powers  given 
by  the  Act  3  &;  4  Vict.  c.  77— Qwortf. 

Clauses  by  which  it  was  proposed  on  the  one  hand  to  exempt  children  whose  parents  or 
guardians  should,  on  conscientious  grounds,  object  thereto,  from  instruction  in  the  Scrip- 
tures, or  in  the  catechism,  litui^,  doctrine,  or  discipline  of  the  Church  oiEngUmd;  and, 
on  the  ot^er  hand^  to  require  that  the  scholarB  should  be  tamglit  in  the  Scriptures,  and 
in  the  catechism,  liturgy,  doctrine,  and  discipline  of  ^e  Church  of  England,  were  also 
rejected,  the  subject  of  religious  instruction  being  one  v^di  ought  to  be  left  to  the  direc- 
tion of  Uie  govemorsy  with  the  advice  of  the  bishop. 

Heldj  however,  that  a  general  scheme  for  such  a  school  would  be  imperfect,  without  some 
positive  direction  respecting  religious  instruction;  and  that  the  scheme  in  question  should 
contain  an  express  direction,  that  the  scholars  should  be  instructed  in  religion,  according 
to  such  statutes  and  ordinances  as  should  be  made  firom  time  to  time  by  the  governors, 
pursuant  to  the  powers  contained  in  the  charter. 

Such  grammar  schools  were  foimded,  not  only  for  teaching  grammar,  but  also  for  sound 
religioxis  education,  which,  looking  to  the  period  at  which  the  schools  were  fotmded,  must 
mean  education  according  to  Uio  doctrine  and  discipline  of  the  Church  oi  England, 

Whether  foundations  for  instruction  of  any  kind  did  not,  at  least  down  to  the  time  of 
King  ChaHa  the  Fhrst,  necessarily  involve  reU^^ous  teaching— Qikstc 
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18fiS.        vemors  of  the  possessions,  revenues,  and  goods  of  the  aAod, 
j^  re        and  {lominated  four  persons  to  be  llie  first  of  such  goveniois^ 
Chbumfobd    *"^^  incorporated  them  by  the  name  of "  Govemoni  of  the 
Qrammar     possessioncf,  revenues,  and   goods  of   the  Free  Oranmur 
School  of  KmgEdvxirdike  Sixth,  in  the  parish  of  Chdms- 
ford,  in  the  county  of  Easex/^  with  perpetual  suooessioii,  and 
power  to  purchase  lands;    and  the  King  ordained,  that 
whenever  any  of  the  four  governors  for  the  time   being 
should  die,  it  should  be  lawful  for  the  surviving  govenK»s» 
or  the  major  part  of  them,  to  elect  the  next  heir  male 
of  any  of  the  governors  so  dying  to  succeed  to  the  office 
of  governor;  and  in  default  of  such  heirs  male,  that  it 
should  be  lawful  for  the  others  of  the  governors  surviving, 
or  the  major  part  of  them,  to  elect  another  fit  person  bear- 
ing the  state  and  order  of  a  knight,  and  residing  and  having 
his  &mily  for  the  chief  part  in  the  county  of  Essex,  to  suc- 
ceed ;  and  if  all  the  governors  should  die,  then  that  the  bishop 
of  the  diocese  should  elect  four  discreet  men,  residizig  in  the 
county  of  Essex,  and  having  their  feunilies  there  for  tiie 
greater  part,  and  bearing  the  state  or  order  of  knighthood, 
to  the  office  of  govemora    And  the  King  granted  to  the 
then  governors  and  their  successors  divers  lands  and  here- 
ditaments, theretofore  the  possessionsof  certain  chantriesand 
guilds  then  recently  dissolved  by  the  statute  of  Edw.  6,  a  14 ; 
and  ordained  that  the  governors  and  their  successors  should 
expend  the  rents  for  the  support  of  the  master  and  under- 
master  of  the  school,  and  for  other  necessary  things  touching 
and  concerning  the  school,  and  the  support  and  mainte- 
nance thereof;  and  the  King  also  granted  to  the  governors 
and  their  successors,  and  the  major  p%rt  of  them,  power  to 
nominate  and  appoint  a  master  and  under-master  of  the 
school  so  often  as  the  same  should  be  vacant  of  a  master ; 
and  that  the  same  governors,  with  the  advice  of  the  Bishop 
of  London  for  the  time  being,  firom  time  to  time  should 
make,  and  should  and  might  be  able  to  make,  fit  and  whole- 
some statutes  and  ordinances  in  writing  concerning  and 
touching  the  order,  government,  and  direction  of  the  master 
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and  under-master  and  of  the  scholars  of  the  school  afore- 
said for  the  time  being,  and  the  stipends  and  salaries  of 
the  same  master  and  under-master,  and  other  things  touch- 
ing and  concerning  the  same  school,  and  the  order  of  go- 
yemment,  preservation,,  and  disposition  of  the  rents  and 
revenues  appointed  and  to  be  appointed  to  the  support  of 
the  same  school,  which  same  statutes  and  ordinances,  so  to 
be  made,  the  King  granted  and  commanded  inviolably  to 
be  observed  from  time  to  time  for  ever. 


1855. 


In  June,  1853,  the  governors  presented  a  petition  in  the 
matter  of  the  school,  and  of  the  Acts  3  &  4  Vict  c.  77,  and 
52  Geo.  3,  a  101,  praying  that  a  proper  scheme  might  be 
established  for  extending  the  system  of  education  to  other 
useful  branches  of  literature  and  science,  in  addition  to  the 
Greek  and  Latin  languages,  and  for  r^fulating  and  settling 
the  right  and  terms  of  admission  to  the  school,  and  the  ap- 
plication of  its  revenues;  and  that  directions  might  be  given 
for  r^ulating  the  future  qualifications  of  persons  to  be 
governors  of  the  revenues  of  the  schooL 

Upon  this  petition  an  order  was  made,  directing  a 
scheme  to  be  settled  at  Chambers  for  the  management  of 
the  school;  the  petitioners  and  the  counsel  for  the  Attor- 
ney-General being  directed,  before  attending  at  Chambers, 
to  endeavour  to  agree  upon  a  scheme.  Schemes  were  then 
prepared  by  both  parties,  and  a  summons  taken  out  before 
the  Chief  Clerk,  who  adjourned  the  matter  to  Court,  that 
certain  general  questions  might  be  decided  by  the  Vice- 
Chancellor  before  the  details  of  the  scheme  were  settled  in 
Chamber& 


The  first  of  these  questions  related  to  the  propriety  of 
introducing  certain  material  changes  in  the  constitution 
of  the  governing  body  by  the  appointment  of  a  board  of 
management. 
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1855.^  Upon  this  subject  the  Attomey-Qeneial  by  his  sdieme 

proposed,  that^  in  order  to  assist  the  govemors  in  the 
management  of  the  school^  eight  trustees  should  be  ap- 
pointed by  the  Court  of  Chancery,  who  should  be  resident 
within  six  miles  of  the  church  of  i9^.  Mary,  in  Chdmhsfcrd; 
that  the  governors  and  the  trustees  for  the  time  beings  should 
together  constitute  a  board,  to  be  called  "  The  Soard  of 
Management  of  the  Charity ;''  that  the  board  of  manage- 
ment should  meet  four  times  a  year,  and  that  two  mem- 
bers of  the  board  should  have  power  to  call  a   special 
meeting ;  that,  at  the  meetings  of  the  board  of  manage- 
ment, five  should  be  a  quorum,  and  all  matters  which 
might  come  before  the  board  at  any  such  meeting  should 
be  decided  by  a  majority  of  the  members  of  the  board 
'then  present ;  that  the  board  of  management  should  audit 
the  accounts,  and  appoint  the  bankers,  and  a  receiver  of 
the  charity  property ;   that  two  members  of  the   board 
should  have  power  to  sign  cheques,  to  be  countersigned  by 
a  clerk  appointed  by  the  board,  for  disbursements ;  that  no 
master,  appointed  by  the  governors,  should  be  entitled  to 
act  as  such  until  his  appointment  should  have  be^i  ap- 
proved of  by  a  majority  of  the  members  present  at  some 
meeting  of  the  board ;  that  assistant  masters  should  be  ap- 
pointed subject  to  the  approval  of  the  board,  and  should  be 
removable  by  them  at  their  pleasure;  that  the  board  should 
have  power  to  require  the  master  to  appoint  additional 
assistants,  and  to  require  instruction  to  be  given  in  such 
languages,  arts,  and  sciences,  other  than  those  specified  in 
the  scheme,  as  the  board  should  think  proper ;  that  the 
board  should  fix  the  number  of  boys  to  be  admitted  to  the 
school ;  that  all  boys  to  be  taught  in  the  school  should  he 
admitted  by  the  board;  and  that  no  boy  should  be  ad- 
mitted, who,  in  the  judgment  of  the  board  of  managem^t^ 
should  be  unfitted  in  respect  of  character  or  otherwise ;  that 
the  board  should  have  power,  upon  tiie  application  of  the 
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head  master,  to  order  any  scholar  to  be  dismissed  or  pub- 
licly expelled ;  and  that  the  board  shoidd  have  power  to 
fix  within  certain  limits  the  amoimt  of  the  capitation  fee 
to  be  paid  by  each  scholar,  and  of  adding  to,  diminishing, 
or  varying  the  application  of  the  several  sums  by  the 
scheme  directed  to  be  paid  to  the  several  masters  and 
assistants. 

The  second  question  related  to  the  religious  instruction 
to  be  given  in  the  school. 

Upon  this  subject  the  Attorney-General's  scheme,  after 
a  direction  that  the  sdiolars  in  the  school  should  be  care- 
fully and  diligently  taught  by  the  master  and  under-master, 
under  the  direction  of  the  master,  in  the  Holy  Scriptures^ 
the  church  catechism,  the  liturgy,  doctrine,  and  discipline  of 
the  Church  of  Enghamd^  contained  the  following  proviso: — 
"  Provided,  that  no  child  whose  parents  or  guardians  shall 
on  conscientious  grounds  object  theretb,  shall  receive  in- 
struction in  the  Holy  Scriptures,  or  in  the  catechism,  liturgy, 
doctrine,  or  discipline  of  the  Church  of  Englamd:  Provided 
also^  that  every  such  objection  shall  be  in  writing,  and  shall 
be  made  in  the  first  instance  to  the  head  master,  who  shall 
communicate  the  same  to  the  board  of  management'' 

The  clause  in  the  scheme  of  the  petitioners  relative  to 
religious  instruction  was  as  follows: — ^"The  scholars  in  the 
said  school  shall  be  carefully  and  diligently  taught  by  the 
master  and  under-master,  under  the  direction  of  the  master, 
in  the  Holy  Scriptures,  the  church  catechism,  the  liturgy, 
doctrine,  and  discipline  of  the  Church  of  England." 

The  scheme  of  the  petitioners  did  not  contain  any  provi- 
sion relative  to  the  children  of  persons  having  conscientious 
objections  to  religious  instruction  according  to  the  doctrine 
and  discipline  of  the  Church  of  England. 
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The  other  questions  to  be  decided  were  unimportant. 

1%  re 

Thi  The  petition  now  came  on  to  be  heard  upon  the  ad- 
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ArgmnifU.         ^-  ^oUi  0-  C,  and  Mr.  Kenyan,  for  the  petitioners: — - 

The  proposal  of  the  Attorney-General  to  appoint  a  board  of 
management  is  foreign  to  the  charter,  and,  therefore,  in- 
admissible. By  the  charter  the  governors  are  a  corporar 
tion  entrusted  with  the  administration  of  the  property,  and 
having  absolute  control  over  the  government  and  manage- 
ment of  the  school.  The  appointment  of  the  proposed 
board  would  in  effect  deprive  them  of  both  prerogatives. 
The  Court  has  no  jurisdiction  to  interfere  to  this  extent  with 
the  rights  of  a  corporate  body;  or,  if  it  has  the  power,  will 
not  exercise  it  where,  as  here,  there  is  no  attempt  to  im- 
peach the  conduct  of  the  corporation  in  the  discharge  of  its 
duties. 

Equally  inadmissible  is  the  proviso  for  exempting  certain 
of  the  scholars  from  receiving  instruction  in  the  Holy  Scrip- 
tures, or  in  the  catechism,  lituigy,  doctrine,  or  discipline  of 
the  Church. 

By  the  common  law  of  Englomd,  and  by  the  statute 
law,  as  well  as  by  the  law  of  the  Church,  and  the  decisions 
of  the  Courts  of  law  and  equity,  the  rule, — subject  to 
certain  exceptions,  to  be  noticed  presently,  but  which 
do  not  apply  to  a  school  like  the  present, — ^has  from  tiie 
earliest  times  been  this,  that  all  education  of  children  im- 
plies, as  a  necessary  element,  and  as  its  principal  end  and 
object,  education  in  religion  as  taught  by  the  Church  (a). 

(a)  *^  Grammatica  legenda  est  telligantor  :"  Decretum  Grati- 
ut  per  earn  Sacr»  Scriptaras  in-      ant,  Distinction  37,  c.  10.    C!or- 
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From  the  earliest  times  education  has  been  a  spiritual 
matter, — ^the  exclusive  province  of  the  Church  (a),  which 
has  had  the  exclusive  right  of  giving  and  withholding 
licenses  to  teach,  and  of  preventing  unfit  persons  from 
teaching  (&). 

In  the  year  1400,  in  the  statute  against  the  LoUa/rda  (c), 
it  is  charged  as  one  of  the  principal  offences  of  that  sect^ 
that  "  they  hold  and  exercise  schools;  they  do  wickedly  in- 
struct and  inform  the  people,  in  subversion  of  the  catholic 
faith  and  doctrine  of  holy  Church,  and  in  destruction  of 
the  estate,  rights  and  liberties  of  the  Church  of  England." 
By  the  same  statute  it  is  enacted,  that  none  preach  with- 
out license  from  the  diocesan  of  the  place,  nor  teach  or 
instruct  contrary  to  the  true  catholic  faith  or  determination 
of  the  Church,  nor  of  such  evil  and  wicked  doctrines  and 
opinions  in  any  wise  hold  or  exercise  schools,  or  fiivour  such 
holding  or  exercising  schools;  and  that  heterodox  books 
be  delivered  to  the  diocesan,  who  is  empowered  to  arrest 
and  imprison  offenders  till  they  purge  themselves,  or  abjure 
their  heretical  opinions.  The  punishment  to  be  inflicted 
upon  offenders  is  fine  to  the  king,  and  imprisonment;  and 
persons  refusing  to  abjure,  or  relapsing  afterwards,  are  to 
be  delivered  to  the  Secular  Court,  and  burned.  In  the 
year  1408,  it  was  provided,  by  one  of  Ajrchhishojp  Arundd'a 
constitutions  (d),  that  schoolmasters  should  teach  in  matters 


pus  Jaria  Canonic!,  VoL  L  p. 
124  As  to  the  anthority  of  this 
decree,  (which  was  published 
about  A.  D.  1151),  of  the  Decre- 
tals of  Gregory  IX.  and  of  the 
Pontifical  Collections  generally, 
aa  a  branch  of  the  common  law 
of  England,  see  1  Bl.  Com.  82. 

(a)  De(*retalium  GregaritlX.^ 
Lib.  V.  Tit.  V.  Cap.  I — 5 ;  Corp. 
Jur.  Can.,  Vol.  ii.  p.  626.  Tlie 
Deci'eials  of  Gregory  were  pub- 
lished about  A.  D.  1230. 


(6)  Id.  cap.  1—3.  These  re- 
gulations were  enforced  by  the 
Engliah  Church  in  the  Council 
of  London^  a.  d.  1200:  Spelman, 
VoL  ii.,  p.  126 ;  Gibson's  Codex, 
1099. 

(c)  2  Hen.  4,  c.  15,  about  twen- 
ty years  after  Wicklife  translated 
the  Bible  from  the  Vulgate. 

(gO  Lyndw.  (Edit.  Oxon.)  p. 
282;  Oibs.  Cod.  1099;  and  see 
Com.  Dig.  «  University,"  (D.). 
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of  faith,  of  ihe  sacraments  and  rdigion,  nothing  contraiy  to 
the  determination  of  the  Church,  and  that  offenders  should 
be  pmiished  by  the  ordinary;  and  by  another  of  the  same 
constitutions  that  no  book  should  be  read  in  schools,  and 
nothing  taught  in  accordance  with  any  book,  unless  tiie 
book  were  first  examined  and  approved  by  the  XJniveraty 
and  Archbishop;  and  tha{  offenders  should  be  punished  as 
spreaders  of  schism,  and  promoters  of  heresy  (a).  In  the 
following  year,  the  Court  of  Common  Pleas  refused  to  ^o- 
tertain  a  dispute  between  two  schoolmasters  of  Gloucester" 
ahirCy  as  to  the  right  to  teach,  on  the  ground  that  the  in- 
struction of  children  was  a  matter  of  spiritual  jurisdiction,  of 
which,  therefore,  a  secularCourtcould  not  take  cognisance (6). 
In  1414  an  Act  was  passed  (c),  which,  after  reciting  the  evils 
arising  fix)m  the  LcUarda,  enacts,  that  Justices  of  the  King's 
Bench,  of  the  peace,  and  of  assize,  shall  inquire  of  them 
who  hold  any  errors  or  heresies  as  LoUa/rda,  and  of  their 
schools;  and,  ''as  the  cognisance  of  heresies  belongs  to  the 
judges  of  holy  church,  and  not  to  secular  judges,"  persona 
indicted  are  to  be  delivered  to  the  ordinaries  to  be  acquit  or 
convict 


In  1533  it  was  enacted  ((2),  that  canons  and  con- 
stitutions then  already  made,  and  not  repugnant  to  the 
laws  of  the  realm  or  the  king's  prerogative,  should  still  be 
used  and  executed  as  before  the  Act.  In  1647,  the  injunc- 
tions of  Edward  the  Sixth  (e)  shew,  that  grammar  schools 
were  to  prepare  for  holy  ordera  In  the  same  year  was 
passed  "  The  Act  (/)  for  Chantries  Collegiate,"  by  which 
chantries  and  guilds  were  dissolved,  and  under  which  the 


(a)  Lyndw.  284. 

(6)  Year  Book,  Term,  HiL  11 
Hen.  4,  pL  21. 

(c)  2  Hen.  6,  at  1,  c  7,  con- 
firmed by  25  Hen.  8,  c  14,  which 
made  farther  enactments  against 
heresy. 


(d)  25  Hen.  8,  c.  19,  s.  7. 

{e)  CardweU's  "Documentary 
Annals,"  vol.  1,  p.  12. 

(/)  1  Edw.  6,  c.  14.  See  AUy, 
Gen,  V.  7%tf  Earl  of  Mantfidd, 
2  Buss.  522. 
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duUmsfcrd  grammar  school  was  founded  From  the  pre- 
amble it  ha  dear,  that  it  was  a  principal  object  of  the  Legis- 
lature in  passing  the  Act^  to  apply  the  funds  thereby  de- 
rived ''to  godly  uses  in  the  erecting  of  grammar  schools  to 
the  education  of  youth  in  virtue  and  godlinesa''  This  Act 
was  followed  in  1648  by  the  "Act  for  Uniformity  of  Service 
and  Administrationof  Sacraments  throughout  the  B6ahn''(a)» 
which  imposed  penalties  for  not  using  the  Book  of  Common 
Prayer,  or  for  using  any  other  form ;  and,  in  1552,  by 
another  Act,  ]^aving  the  same  title  (6),  which  enacted,  that 
every  person  should  resort  to  his  parish  church  or  chapel  on 
every  Sunday  and  holy  day,  and  there  abide  during  the  ser- 
vice; confirmed  the  former  Act  as  to  the  Book  of  Common 
Prayer,  as  since  amended,  with  the  form  of  consecrating 
bishops,  &a,  added ;  and  imposed  penalties  for  being  present 
at  any  other  form  of  common  prayer  or  administration  of  sa- 
craments. In  1552  the  letters  patent  for  founding  the  C%62ms- 
fcrd  school  were  granted.  In  the  same  year  the  forty-two 
articles  of  religion  were  promulgated ;  and  in  1553,  the  cate- 
chism of  Ed/ward  the  Sixth  was  ordered  (c)  to  be  used  in 
all  schools. 
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In  1558,  another  Act  ((2)  was  passed  for  uniformity  of 
common  prayer,  which  enacts,  that  every  person  shall  re- 
sort to  church  on  Simdays  and  holy  day&  In  the  same 
year  it  was  provided,  by  an  injunction  by  the  Queen  (e), 
that  no  man  shall  take  upon  him  to  teach,  but  such  as  shall 
be  allowed  by  the  ordinary  and  found  meet  as  well  for  his 
learning  and  dexterity  in  teaching,  as  for  sober  and  honest 
conversation,  and  also  for  right  understanding  of  God's  true 
religion ;  that  all  teachers  of  children  shall  stir  and  move 
them  to  love  and  do  reverence  to  God's  true  religion  now 


(a)  2  Edw.  6,  c  1. 
(6)  5  &  6  Edw.  6,  c  1. 
(c)  1  Card.  Doc  Ann.  266,  u. 
{d)  1  Eliz.  c  2. 


(e)  Sparrow's  Coll.  p.  78;  Gibs. 
Codex,  1099;  1  Card.  Doc  Ann. 
195. 
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truly  set  forth  by  public  authority;  that  they  shall  accus- 
tom their  scholars  reverently  to  learn  such  sentences  of 
Scriptures  as  shall  be  most  expedient  to  induce  them  to  all 
godliness;  that  every  parson,  vicar,  and  curate  shall,  upon 
every  holy  day,  and  eveiy  second  Sunday  in  the  year,  hear 
and  instruct  the  youth  of  the  parish  for  half  an  hour  at  the 
least  before  evening  prayer,  in  the  ten  commandments,  the 
articles  of  the  belief,  and  the  Lord's  prayer,  and  diligently 
examine  them  and  teach  the  catechism  set  forth  in  the  Book 
of  Common  Prayer;  and  that  no  book  shall  be  printed  un* 
less  first  licensed.  In  1569,  Archbishop  Parker's  visitar 
tion  articles  for  his  diocese  (a)  direct^  among  other  things, 
inquiry,  "whether  your  schoolmast^v  be  of  a  sincere 
religion,  and  be  diligent  in  teaching  and  bringing  up  of 
youth.''  Among  the  canons  of  the  year  1571  (&),  there  are 
strict  directions  to  the  clergy  to  teach  the  catechism  to  all 
their  parishioners,  of  whatever  age  or  order;  and  canons  to 
the  effect  of  the  injunction  of  Queen  Elizabeth  of  1558  are 
enacted,  directing  that  no  one  teach  in  school  or  privately 
without  the  approbation  and  license  of  the  bishop  of  the  dio- 
cese ;  that  the  bishop  license  none  imless  he  find  him  learned, 
moral,  and  i/nprimia  of  sound  religion;  that  the  schoolmaa- 


(a)  1  Card.  Doc  Ann.  320.  Nu- 
merous articles  of  inquiry  and 
orders  respecting  schoolmasters 
and  schools  and  catechising,  down 
to  the  end  of  the  17th  century, 
are  given  in  the  second  volume 
ofCardwell's  Documentary  An- 
nals. 

In  the  year  1569,  on  the 
5th  of  the  calends  of  March,  the 
bull  of  Pope  Piu9  V.  was  pub- 
lished, purporting  to  deprive  the 
Queen  of  her  right  to  the  king- 
dom, and  all  dominion,  &c.,  or- 
dering her  subjects  not  to  obey 
her,  and  purporting  to  discharge 
them  from  their  oaths  and  fealty  : 


Caudre^9  eate,  5  Bep.  35  a;  1 
Card.  Doc.  Ann.  328.  Until  the 
publication  of  this  bull,  no  per- 
son of  what  persuasion  of  Chris- 
tian religion  soever  at  any  time 
refused  to  come  to  the  public 
divine  service  celebrated  in  the 
Church  of  England:  Lord  Coke 
in  Ca/ndrey^M  com^  5  Bep.  35  a. 
After  that  bull  members  of  the 
Church  o(  Borne  refused  to  come 
to  the  Church.  See  stat  13  Eliz. 
c  2,  preamble,  and  Caudre^i 
case,  5  Rep.  36  b. 

(b)  Gibs.  Codex,  1099;  1  Card. 
SynodfOia,  121,  122,  128. 
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ters  teach  vnprimia  those  books  which  tend  to  a  know- 
ledge of  Christ  a.nd  to  piety;  that  they  take  their  scholars 
-  to  hear  sermons  "  ut  statim  a  teneris  incipiant  enidiri  ad 
pietatem;''  and  that  they  examine  them  on  their  return. 
In  1584,  by  stat  23  Eliz.  a  1,  reciting  13  Eliz.  c.  2,  penal- 
ties are  imposed  for  not  attending  church ;  and  it  is  enacted, 
that  if  any  person  keep  or  maintain  any  schoolmaster  which 
shall  not  repair  to  church,  or  be  allowed  by  the  bishop  or 
ordinary  of  the  diocese  where  such  schoolmaster  shall  be 
kept^  he  shall  forfeit  for  every  month  lOZ.;  and  such  school- 
master shall  be  imprisoned  for  a  year.     It  appears,  by  a 
license  granted  by  Archbishop  Whitgift  to  a  schoolmaster, 
and  dated  in  the  year  1599,  that  schoolmasters  were  re- 
quired to  subscribe  the  articles  of  religion,  to  teach  the 
catechism  of  Dean  Nowel,  and  to  attend  church  with  their 
scholars  (a).     In  the  year  1 603,  stat  1  Jac  1,  c.  4,  enacts 
further  penalties  on  persons  keeping  school  and  not  being 
licensed  by  the  archbishop,   bishop,   or  guardian  of  the 
spiritualities  of  the  diocese.     In  1603  it  is  required  by  the 
canons,  that  ministers  shall  cateqhize  the  youth  in  their 
parishes  every  Sunday  (6) ;  that  no  man  shall  teach  either 
ID  public  school  or  private  house  but  such  as  shall  be  al- 
lowed by  the  bishop  of  the  diocese  or  ordinary  of  the  place, 
under  his  hand  and  seal,  being  found  meet  as  well  for  his 
learning  and  dexterity  in  teaching  as  for  sober  and  honest 
conversation,  and  also  for  right  understanding  of  Qod's  true 
religion  (c);   and  that  schoolmasters  teach  the  catechism, 
bring  their  scholars  on  holy  and  festival  days  to  church,  and 
examine  them  what  they  have  borne  away  of  the  sermons, 
and  at  other  times  shall  train  them  up  with  such  sentences 
of  the  Holy  Scriptures  as  shall  be  most  expedient  to  induce 
them  to  all  godliness;  and  if  any  schoolmaster  offend  he  is 


1855. 


^KfylHHCHKi 


(a)  Strype'8Whitgifl,voL3,  p.  (6)  Canon  69;    Card.  Synod. 

384,  (Ed.  Oxon.  1822),  quoting      vol.  1. 
Regiat  Whitg.,  vol.  3,  fol.  106  b.  (c)  Canon  77. 
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to  be  8iiq)6nded  (a).    And  the  canons  of  the  year  1640  fa^ 
iber  enforce  the  above  provisions  (&). 

Passing  over  the  period  of  the  Commonwealth,  dming 
which  CroTn/weU  forbade  the  orthodox  clergy,  under  great 
penalties,  to  teach  schook;  and  directed  (c)  "scandaIons» 
ignorant,  and  insufficient  ministers  and  schoolmasters'*  to  be 
ejected — such  ministers  and  schoolmasters  being  to  be 
deemed  "  scandalous  in  their  lives  and  conversation "  ss 
(inter  alia)  "  had  publicly  and  frequently  read  or  used  the 
Common  Prayer  Book  since  the  first  of  January,  1654,  or 
should  at  any  time  thereafter  do  the  same,'' — we  come,  in 
1661,  to  the  Act  for  Uniformity  (d),  by  which  it  is  enacted, 
that  eveiy  schoolmaster  of  a  public  or  private  school  shall 
subscribe  a  declaration,  binding  him,  among  other  things,  to 
conform  to  fiie  lituigy  of  the  Church  of  England  as  then 
by  law  established;  and  that  any  schoolmaster  teaching 
before  license  obtained  firom  the  archbishop  or  ordinaiy  of 
the  diocese,  according  to  the  laws  and  statutes  of  this  realm, 
and  before  such  subscription,  shall,  for  the  first  offence,  suffer 
three  months  imprisonment  And  lastly,  in  J  665,  persons 
who  shall  not  frequent  divine  service  established  by  the  laws 
of  the  kingdom  are  forbidden  (e)  to  teach  any  public  or  pri- 
vate school,  upon  pain  of  forfeiting  402.  for  every  offence. 

In  the  reign  of  WiUiami  &  Mwry,  and  in  subsequent 
reigns,  Acts  were  passed  for  exempting  Protestant  Di^ 
senters,  and  subsequently  Romanists,  from  the  strin- 
gency of  some  of  the  foregoing  regulations;  but  the  ex- 
emptions in  no  way  apply  to  the  case  of  a  school  like  the 
present 

Thus  a  relaxation  of  the  law  as  to  attendance  at  church 
was  introduced  by  the  Act  1  WilL  &  Mary,  a  18,  by  which 


(a)  Canon,  79. 

(6)  1  Card.  Syn.  396. 

(c)  Seobell's  Acta,  Aug.  1654, 


C.45. 
(cO  13  &  14  Car.  2»  e.  4 
(e)  17  Car.  2,  c.  S,  a.  4 
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it  was  enacted,  that  the  Act  1  Eliz.  a  2,  s.  14,  for  attend- 
ance at  church  shotdd  not  be  extended  to  Dissenters 
taking  the  oath  mentioned  in  1  Will  &  Mary,  c.  1.  But 
all  laws  for  frequenting  divine  service  on  Sundays  were 
still  to  be  enforced  against  all  persons  but  such  as  came 
to  some  place  of  worship  allowed  by  the  Act  (a). 

A  relaxation  as  to  teaching  was  made  in  1779  by  the 
Act  19  Oeo.  3,  a  44,  by  which  it  was  enacted,  that  no  Dis- 
senting minister  or  other  Protestant  dissenting  from  the 
Chtirch  of  England  who  should  take  the  oath  there  set  out 
and  subscribe  the  declarations  therein  mentioned  should 
be  prosecuted  in  any  Court  for  teaching  and  instructing 
youth  as  a  tutor  or  schoolmaster.  But  it  was  still  pro- 
vided that  no  Dissenter  should  hold  the  mastership  of  any 
college  or  school  of  royal  foundation,  or  any  other  endowed 
college  or  school  for  education  of  youth,  unless  founded 
since  the  first  year  of  WiUicmi  &  Mary,  for  the  imme- 
diate use  and  benefit  of  Protestant  Dissentera  A  relaxa- 
tion in  favour  of  Bomanists  was  made  by  the  Act  31  Geo. 
3,  c.  32,  which  enacted,  that  no  Boman  Catholic  taking  the 
oaths  appointed  by  the  Act  should  be  prosecuted  for  teach- 
ing as  tutor  or  schoolmaster  ;  but  the  same  Act  provided 
that  Boman  Catholics  were  not  to  hold  the  mastership  of  any 
college  or  school  for  the  education  of  youth,  nor  to  keep  a 


(a)  1  W.  &  M.  c  18,  8.  la 
And,  subsequently,  by  the  Act 
12  Ann.  st.  2,c  7,  (repealed  5  Geo. 
1,  c  4),  after  reciting  the  Act  of 
Uniformity,  and  contraventions 
of  it|  it  was  enacted,  that  every 
person  teaching  school  with- 
out declaration  and  license 
should  suffer  three  months  im- 
prisonment; that  no  license 
should  be  given  without  a  certi- 
ficate of  the  person  having  re- 
ceived the  sacrament  in  the 
Church  of  England  within  one 
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year ;  and  that,  if.  any  person 
should  teach  any  other  catechism 
than  that  in  the  Gommon  Prayer 
book,  the  license  should  be  void, 
and  the  person  liable  to  penal- 
ties ;  that  it  should  be  lawful  for 
the  bishop  of  the  diocese,  or  the 
proper  ordinary,  to  cite  any  per- 
son keeping  school  or  seminary, 
or  teaching  without  license,  and 
to  proceed  against  and  punish 
such  person  by  ecclesiastical  cen- 
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school  in  either  of  the  Universities  oi Oxford  or  CiM/mbridgt; 
and  that  no  schoobuaster  professing  the  Konoan  Catholic 
religion  should  keep  a  school  at  all  until  recorded  by  the 
clerk  of  the  peaca  Notwithstanding  this  Act,  it  was  de- 
termined by  Sir  William,  Grant  in  1802,  that  a  bequest 
for  the  purpose  of  educating  poor  children  in  the  Boman 
Catholic  Mth  was  void  (a) ;  and  it  was  not  until  1832  that 
Roman  Catholics  were  placed  on  the  same  footing  as  Pro- 
testant Dissenters  with  respect  to  schools  and  places  of 
worship  (&). 


This  statement  of  the  law  is  illustrated  and  confinned 
by  the  decisions  of  the  Courts  of  law  and  equity.  In  the 
year  1677  it  was  held,  that  the  Act  13  Car.  %  giving 
a  penalty  for  teaching  without  license,  does  not  take  away 
the  jurisdiction  of  the  Ecclesiastical  Court  on  the  canons; 
and  that  the  canons  require  a  schoolmaster  to  be  licensed 
by  the  bishop  of  the  diocese,  to  the  end  that  schoolmasters 
may  be  fit  to  instruct  their  scholars  in  the  true  principles 
of  religion  :  Cory  v.  Pepper  {c).  In  1700,  it  was  held  by 
the  Lord  Keeper  Wright,  that  the  keeping  of  schools  is,  by 
the  old  laws  of  England,  of  ecclesiastical  cognisance :  Cox  8 
case  (d).  In  1701,  HoU,  C.  J.,  said, "  If  there  were  a  canon 
prohibitory  of  teaching  without  license  before  25  Hea  S, 
c.  1 9,  it  was  confirmed  by  that  statute ;  and  there  is  a 
canon  of  Queen  Elizabeth, '  de  Ludi-magistris,'  and  withoat 
doubt  schoolmasters  are  in  a  great  measure  intrusted  with 
the  instruction  of  youth  in  principles,  and  therefore  it  is 
necessary  they  should  be  of  sound  doctrine,  and  in  order 
thereunto  subject  to  the  regulation  of  the  ordinary^"  Bex  v. 
HiU{e).  In  1734,  it  was  laid  down,  that  it  is  the  duty 
of  the  ordinary  to  examine  into  the  necessary  qualifications 


(a)  Cary  v.  AhhoU^  7  Ves.  490 ; 
and  see  AUomey-Oeneral  ▼. 
Power,  1  B.  &  B.  145. 

(6)  2&3Wai.4,c.  115. 


(c)  2  Ley.  222. 
(flO  1  P.  WiM.  29. 
W  12  Mod.  517. 
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of  the  person  who  requires  the  license  :  Rex  y.  The  Bishop 
of  Lichfield  (a),  and  the  same  rule  was  held  in  1795  in 
RexY.  The  Archbishop  of  York  (6),  where  Lord  Kenyon 
affirmed  the  doctrine,  that  keeping  of  schools  is  of  eccle- 
siastical cognisance ;  and,  lastly,  Lord  Eldon  held,  in  1 81 9,  In 
re  The  Menders  &c.  of  the  Bedford  Charity  (c), — and  again, 
in  1826,  in  The  Attorney-General  v.  Lord  Mansfield  (</), 
going  more  fully  into  the  subject, — ^that  the  scholars  in 
grammar  schools  ought  to  be  educated  in  the  doctrines  of 
Christianity  according  to  the  principles  of  the  Church. 
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It  follows,  that  it  is  imperative  upon  the  present  school 
to  give  to  all  the  scholars  instruction  in  the  Holy  Scrip- 
tures, the  Church  Catechism,  and  the  Liturgy,  doctrine, 
and  discipline  of  the  Church  of  Engla/nd. 


Mr.  WickenSy  for  the  Attomey-GeneraL — Under  the  Act 
3  &  4  Vict  a  77,  the  Court  has  full  power  to  carry  out 
the  proposal  of  the  Attorney-General,  relative  to  the  ap- 
pointment of  a  board  of  management;  and  the  present 
case  is  one  in  which  that  power  will  be  exercised.  Inde- 
pendently of  the  objection,  which  is  always  recognised  by 
the  Court  in  similar  cases,  that  the  administration  of  a 
charity  ought  not  to  be  confided  to  so  small  a  number  of 
trustees  as  the  number  in  this  case  appointed  by  the 
charter — the  governing  body,  as  constituted  by  the  charter, 
has  not  that  identity  of  interest  with  the  class  of  persons 
the  school  is  designed  to  instruct,  which  is  essential  to  the 
success  and  usefulness  of  the  school.  The  Court  has  power 
by  the  Act^  if  not  entirely  to  change  the  constitution  of  a 
chartered  school  like  the  present^  at  least  to  impose  whatever 
safeguards,  restrictions,  and  regulations  it  may,  in  its  discre- 
tion, deem  advisable ;  and  it  has  exercised  that  power  in  many 


(a)  7 Mod. 217 \S.C.2 Strange, 
1022 ;  and  Com.  Rep.  448. 
(6)  6  T.  R.  490. 


(c)  2  Swanst.  528. 

\d)  2  Rubs.  521,  522,  526,  527. 
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instancea  In  the  case  of  the  Free  Schooled  King  ^tourd 
the  Sixths  at  Qreat  Berkhampstead,  the  r^^lation  and 
maDBgement  of  the  estates  of  the  charity,  whidi  by  the 
charter  were  vested  in  the  master  and  usher,  were  tniDs- 
ferred  to  eleven  trustees,  of  whom  the  master  and  usbei 
were  to  be  two(a) — a  change  which  certainly  did  not  less 
affect  the  constitution  of  the  school  than  that  proposed  in 
the  present  case  by  the  Attomey-QeneraL 

[Mr.  Kenyan. — In  1813,  Lord  Eldo7i,  C,  upon  a  petition 
relating  to  the  same  school,  expressly  held  that  the  internal 
management  of  the  charity  was  the  exclusive  subject  of 
visitatorial  jurisdiction:  Sx  parte  B^khampstead  Free 
School  (P),] 

As  regards  the  proviso  for  exempting  the  children  of 


(a)  By  the  order  of  the  Lord 
Chancellor,  dated  the  9th  of 
August,  1841,  confirming  the 
Master's  report  in  the  matter  of 
the  Great  Berkhampstead  school, 
it  was  ordered,  that  the  master 
and  uaher  should  execute  a  deed 
for  resigning  their  offices;  and 
that  afterwards  the  regulation 
and  management  of  the  estates, 
reyenues,  and  goods  of  the  cha- 
rity and  school  should  be  placed 
in  the-  hands  of  or  vested  in 
eleven  governors,  of  whom  the 
master  and  usher  for  the  time 
being  should  be  two ;  and  that 
the  master  and  usher  of  the 
school  for  the  time  being  should 
permit  the  governors  to  receive 
and  take  the  rents  and  profits  of 
the  real  estates  vested  in  the 
master  and  usher  for  the  pur- 
poses of  the  school  and  charity, 
and  from  time  to  time  to  manage^ 
let,  and  set  the  same,  and  to  use, 
order,  and  dispose  of  the  goods 


and  personal  estate  held  by  the 
master  and  usher  for  the  pur- 
poses of  the  school  and  charity, 
in  such  manner  as  the  govamon 
should  in  their  discretion  think 
best  for  the  benefit  of  the  school 
and  charity;  and  that^  Ibrtiie 
purposes  albresaid,  the  msster 
and  usher  should,  in  their  oorp<H 
rate  capacity,  make  and  ezecote 
all  such  deeds,  leases,  and  other 
instruments,  and  do  andpeHbnn 
all  such  acts  as  the  said  govei^ 
nora  should  require;  and  the 
said  governors  should  be  at  li- 
berty to  use  the  corporate  name 
of  the  master  and  usher  for  the 
purpose  of  brini^  such  acAioDi 
and  suits  at  law  and  in  equity  as 
the  governors  for  the  time  being 
should  think  proper,  and  for  the 
benefit  of  the  school  and  charity^ 
the  master  and  uaher  bong 
saved  harmless  and  indenuii£«] 
therein  out  of  the  said  estatea 
(6)  2  V.  &  R  134. 
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^'^  ^^     Dissenters  from  receiving  instmetion  in  tiie  doetrines  of        1855. 
'f     tiieChiirchofJE^r{(inc2,iheB(^meoftheAtton^  in  re  " 

---  — r      is  ahnost  in  terms  the  same  as  ihat  which  W6s  approved  by   cgj^^m, 
the  Ootori  in  The  Attorneif-Oeneral  v.  (JulUtm(a),  wh^re,     Oramkib 

although  the  Ciourt  held,  *'that  any  scheme  of  education         

without  rdigion  would  be  w<xrse  than  a  mockery,"  and  that  '^'S'***^- 
the  religious  instruction  (if  any)  to  be  given  "^  must  be  ao- 
cording  to  the  doctrines  and  principks  of  the  SngUfk 
Church,^  the  rdigious  instruction  directed  to  be  given  on 
week  days  was  expressly  confined  to  the  reading  and  ex- 
planation of  the  Scriptures,  and  boys  whose  parents  were 
not  in  communion  with  the  Church  of  England  were  not 
required  to  receive  instruction  in  the  Liturgy,  catechism, 
or  articles  of  that  ChurclL  [The  Vicr-Chancellor — 
There  was  a  positive  direction  in  that  case,  that  the  master 
should  give  religious  instruction  to  aJl  the  scholars,  such 
master  being  required  to  be  a  member  of  the  Church 
of  EngUmd;  but  heie  the  Attorney-General  proposes  that^ 
to  a  daas  of  the  childien,  no  religious  instruction  shall  be 
given  at  all]  Still,  the  case  is  an  authority  for  exempting 
the  children  of  persons  conscientiously  objecting  thereto 
from  receiving  instruction  in  the  distmctive  tieaching  of  the 
Church  of  Sngla/nd. 

The  cases  of  the  Warwick  grammar  school  (&),  and  the 
Kiddermi/nster  school  (c),  have  been  considered  as,  in  some 
measure,  in  conflict  with  The  Attomey-Oeneral  v.  OvUum. 
It  is  true,  that^  in  the  former.  Lord  Lyndhwrst,  C,  struck 
out  a  clause  precisely  similar  to  that  in  The  Attorney  Oener 
ral  V.  CiMum,  holding  it  better  to  leave  everything  re- 
lating to  religious  instructicm  to  the  discreticm  of  the  head 
master:  and  in  the  case  of  the  Kiddermmster  sohoc^ 
Sir  0.  TuTMr,  V.G,  followed  Lord  Lyndhumfa  decision. 

(o)  1  Y.  &  C.  C.  C.  411.  (c)    The  Atiomey^Oeneral   r. 

(b)  In  ft  The  King's  Grammar  The  Bishop  of  WorcOtvr,  9  Hare, 
Sdiooly  Warwick,  1  Ph.  564.  328. 
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as  bdng  the  befit  to  be  adopted  in  schools  where  DisseQten 
were  admitted;  but  he  did  so  on  the  express  ground  that  it 
tended  ''to  prevent  those  feelings  of  offence  which  are  too 
apt  to  arise  on  such  a  subject  "(a)*  It  is  dear,  from  the 
report,  that  the  Yice-Chancellor  expected  the  effect  of  his 
decision  would  be  to  exempt  the  children  of  Dissenters,  the 
master  of  the  school  having  stated  that  the  r^^ations  of 
the  scheme  had  not  been  enforced  as  against  the  children 
of  parents  dissenting  from  the  doctrine  of  the  Church  of 
Engla/nd,  and  that  he  was  not  desirous  of  excluding  Dis- 
senters from  the  benefit  of  education  at  the  school  (6). 

The  possibility,  however,  that  a  master,  himself  a  mem- 
ber of  the  Church  of  JEngland,  may  adopt  a  different  course, 
is  an  obvious  reason  for  preferring  the  form  of  the  scheme 
in  Hie  Attorney-General  v.  Gullvm^.  Left  to  his  own  dis- 
cretion, the  master  might  adopt  a  course  far  more  exclusive 
than  any  clause  ever  yet  proposed  to  the  Court 

[He  cited  also  The  Attomey-OeTieral  v.  Lord  Carring- 
ton{c)y  the  scheme  in  the  case  of  the  Qv/een's  Free  Sckocl 
at Baemgstokeid),  The  Attomey-Oeneral  v.  The  Oovemors, 
Jkc.  of  the  Sherborne  Oram/mar  School  (e),  and  the  pro- 
ceedings on  the  petition  to  Lord  Crtjmtuorth,  G,  as  visitor, 
in  the  case  of  the  same  school(/),  where  the  charter  vras  in 
the  same  words  as  that  of  the  present  school] 

Mr.  MoU,  Q.  a,  in  reply. 


Vicb-Chancellor  Sm  W.  Page  Wood:— 

With  regard  to  the  first  part  of  the  scheme  which  the 
Attorney-General  suggests  for  the  consideration  of  the 
Court — ^which  relates  to  the  appointment  of  a  board  of 


(a)  9  Bare,  367. 

(ff)  Id.  349. 

(c)  Cited  1  Ph.  667. 


(d)  Approved  11th  June,  185S. 

(e)  18  Beay.  256. 
if)  Id.  286. 
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management^  and  by  which  it  is  proposed  to  appoint^  under 
the  name  of  trustees,  certain  persons,  who  would  meet  toge- 
ther as  one  board  with  the  four  governors  of  the  school,  and 
have,  in  £bu^  the  sole  control  (for  that  is  what  it  really  re- 
sults in)  of  the  whole  school,  as  well  as  of  all  its  revenues 
and  income, — ^it  appears  to  me,  that  the  effect  of  the  scheme 
would  be  a  most  undue  interference  with  the  powers  vested 
by  the  charter  in  the  governors  as  a  corporate  body,  who, 
by  that  charter,  have  the  sole  conduct  of  the  school  and  its 
revenues,  and  power  to  make,  with  the  sanction  of  the  bishop, 
statutes  and  ordinances  which  are  to  regulate  and  govern 
the  school  It  seems  to  me  very  doubtful  whether  this 
Court  would  have  jurisdiction  to  constitute  a  board  of  that 
kind,  having  equal  authority  with  the  chartered  body  in 
the  administration  of  the  property  vested  in  that  body;  and, 
certainly,  in  the  present  instance,  no  case  has  been  made 
out  for  introducing  so  violent  an  alteration,  even  if  the 
Court  has  such  jurisdiction,  as  to  which  I  should  entertain 
very  considerable  doubt,  notwithstanding  the  case  which 
has  been  cited  of  the  Berkh4imp8tead  school  There  the 
governing  body,  as  constituted  by  the  charter,  was  of  a  most 
unsatisfactory  character ;  for  the  master  and  usher  were  ap- 
pointed a  corporation,  having  the  sole  management  and 
direction  of  the  school:  and,  even  in  that  case^  as  I  under- 
stand it»  the  management  of  the  property  was  not  in  any 
way  divested  from  the  governors;  they  were  left  to  manage 
the  property  with  such  checks  and  control  as  the  Court  was 
competent  to  place  upon  their  due  administration  of  that 
part  of  their  trust  But»  since  that  decision,  the  Legisla- 
ture has  passed  the  Act  for  the  better  administration  of 
charitable  trusts  (16  &  17  Vict  c.  137);  and  now  under 
that  Act  matters  stand  in  a  somewhat  different  position  to 
that  in  which  they  stood  when  the  order  was  made  in  the 
case  of  the  Berkhampstead  school  With  regard  to  all  the 
property  of  a  charity,  ample  opportunities  now  exist  for 
putting  any  check  which  may  be  required  upon  the  ma- 
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nagi^nent  of  that  important  part  of  the  tmst  tested  in  the 
govemora  Hiey  are  now  obliged  by  the  statute  to  present 
annual  accounts  to  the  charity  commisaianerBy  and  those 
accounts  have  a  certain  degree  of  puUicity  provided  fiar 
them  by  the  statute;  so  that  any  person  having  the  sHghtost 
reason  to  com jdaln  of  mismanagement  with  r^^axd.  to  cha- 
rity property  k  able  to  bring  it  in  due  and  proper  fiynn 
before  the  Court  Under  these  drcumstances  I  do  not 
think  it  neoessaiy,  for  the  purpose  of  the  adminsatralaon  of 
the  property  of  this  charity,  to  have  any  additional  body  ot 
check  placed  over  the  governors.  What  might  be  ibe  case 
if  the  revenues  were  of  as  large  and  ample  a  description  as 
they  are  in  some  other  charities,  it  is  not  necessary  to  con- 
sider. The  property  here  does  not  exceed  some  5001.  or 
6002.  a  year,  and  there  is  no  reason  to  suppose  that  the  four 
gentlemen  who  may  be  appointed  from  time  to  time,  pur- 
suant to  the  provisions  of  the  charter,  with  the  checks  there 
provided,  will  not  be  fully  competent  duly  and  prop^y 
to  administer  that  tnist 


It  has  been  argued  that  the  appointmatit  of  a  board  of 
management^  if  not  necessary  with  a  view  to  the  admini^ 
tration  of  the  school  property,  is  at  all  events  of  importance 
with  a  view  to  the  better  government  and  management  of 
the  school  Now,  there  maybe  in  some  cases  an  advantage 
in  putting  a  check  over  persons  in  this  fiduciary  position 
with  reference  to  their  administration  of  the  school  pro- 
perty; but  I  have  very  great  doubt  whether  any  useful  or 
salutary  result  can  be  obtained  by  placing  as  a  check  in  the 
management  of  a  school  a  series  of  two  authorities  who 
may  be  brought  into  conflict  the  one  with  the  other.  It  is 
extremely  undesirable  for  those  receiving  education  in  a 
school,  to  know  that  those  who  are  placed  over  them  in 
authority, — who  are  entrusted  with  their  regulation  and 
government^  are  themselves  a  body  of  individuals  acting 
the  one  in  conflict  with  the  other;  and  to  have  their  respect 
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shaken  with  regard  to  tiioee  to  whom  they  are  to  look  for 
the  due  conduct  and  regulation  of  all  matters  connected 
with  the  school  Still  less  perhaps  on  the  point  which 
constitutes  the  second  question  which  in  this  case  I  have 
to  consider, — ^the  question,  namely,  as  to  the  character 
of  the  religious  instruction  to  be  given, — is  it  desirable 
that  any  such  conflict  should  arise.  It  seems  to  me  much 
better,  if  unhappily  any  differences  should  arise,  of  the 
character  which  so  constantly  do  arise,  and  which  per- 
plex, and  have  perplexed  for  a  great  length  of  time,  the 
mind  of  the  Legislature  with  r^ard  to  this  subject  of  edu- 
cation, that  such  differences  should  be  speedily  settled  by 
some  competent  tribunal ;  and  I  think  it  hr  more  conducive 
to  this  object,  that  there  should  be  but  one  body,  who  should 
have  imder  its  control  this  special  and  ddicate  subject^  and 
having  it  so  under  its  control,  should  be  left  to  the  check,  if 
check  be  required,  which  now  exists  under  the  constitution 
of  thiB  charity,  namely,  a  check,  firsts  on  the  part  of  the 
Bishop,  and  next,  on  the  part  of  the  Lord  Chancellor,  who 
as  visitor  of  the  school  would  be  able  to  ccmtrol  any  indis- 
creet or  improper  exercise  of  authority  on  that  subject  It 
is  true  the  authority  of  the  visitor  would  not  extend  to 
making  statutes,  and  all  that  he  could  do  would  be  to  con- 
trol any  statute  which  he  might  consider  improper ;  but 
admitting  that  to  be  so,  I  should  stiU  say,  supposing  I  had 
jurisdiction  to  act  in  the  matter,  I  would  far  rather  these 
trustees  should  be  trusted,  unless  it  were  shewn  that  the 
trust  can  no  longer  be  confided  to  them,  than  attempt 
to  put  over  them  a  body  which  might  be  placed  in 
conflict  with  them.  If  a  conflict  must  arise,  I  should  prefer 
that  it  should  be  external  rather  than  internal ;  and  thai 
the  inhabitants  of  Cheknafard  should  be  left  to  their 
remedy,  through  the  Attomey-Qeneral  or  otherwise,  for 
correcting  any  impropriety  they  may  think  to  exist  in  the 
conduct  of  the  persons  entrusted  with  the  government  and 
management  of  the  school. 
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The  second  question,  viz.  that  respecting  the  religioas 
instruction  to  be  given  in  this  school,  is  the  question  which 
has  been  argued  at  most  length  before  me,  and  is  one  of 
very  serious  importance  with  regard  to  all  schools  of  this 
description. 

Mr.  RoU. — ^Allow  me  to  say  that  what  we  submit  on  that 
subject  is,  that  anything  fundamental  should  be  inserted  in 
the  scheme,  and  we  should  not  have  power  to  alter  it  We 
think  it  fundamental,  that  there  should  be  education  in 
religion  accoiding  to  the  doctrines  of  the  Church  of  England, 
and  that  provisions  on  that  subject  should  be  inserted  in 
the  scheme.  But  if  the  Court  prefers  to  abstain  from 
making  any  such  express  provision  in  the  scheme,  and 
leaves  the  matter  to  us,  we  are  content 


The  Vicb-Chancellor. — In  my  opinion,  it  would  be 
improper  to  say  nothing  in  the  scheme  about  a  subject  of 
such  importance  as  that  of  religious  instruction.  The  ques- 
tion is  one  that  has  come  before  the  Court  in  various  shapes, 
and  is  likely  to  come,  before  it  again  in  other  shapes  as 
various.  Mr.  WickeTia  has  most  ably  and  correctiy  brought 
before  me  the  present  state  of  the  authorities  upon  this 
subject^  and  they  seem,  as  he  says,  to  resolve  themselves 
into  two  classes:  The  one  dass,  of  which  I  take  the  War- 
wick  school,  before  Ijord  LyTidhurst, — ^followed  by  Lord  Jus- 
tice Turner,  when  Vice-Chancellor,  in  the  case  of  the  Kid- 
dermi/nater  school, — as  an  example,  in  which  this  question, 
one  of  considerable  difficulty,  being  before  the  Court  whe- 
ther a  religious  scheme  should  be  fixed,  and  any  regulation 
made  by  which  Dissenters  would  be  exonpted  fix>m  the 
operation  of  peculiar  religious  teaching,  the  Lord  Chancel- 
lor thought  it  was  better  to  let  it  paBS  sub  silentio,  and 
leave  it  to  the  discretion  of  the  head  master,  to  deal  with  it 
as  he  thought  fit.  The  other  class,  which  followed  the  ex- 
ample of  The  Attomey-Oeneral  v.  CuUum,  in  which  the 
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Court  holding  it  absolutely  essential  in  all  sohools  of  this 
character  that  there  should  be  religious  teachmg,  and  hold-      ^TTtT" 
ing,  as  I  hold,  that  such  religious  teaching  must,  so  far  as    ^    '^^ 
it  goes,  be  the  religious  teaching  of  the  Church  of  England,      Grammar 

after  directing  that  all  children  shall  be  taught  by  the  mas-         

ter,  that  master  being  a  member  of  the  Church  oiEnglamd,  •M^"'***'. 
has,  nevertheless,  in  respect  of  the  more  distinguishing  por- 
tion of  the  Church  teaching,  such  as  the  catechism,  the 
articles,  and  the  like,  given  to  parents  who  conscientiously 
dissent  fix>m  the  doctrine  of  the  Church  of  England,  the 
power  of  signifying  their  desire  that  their  children  should 
not  be  so  instructed,  and  has  allowed  such  children  to  be 
withdrawn;  but  in  each  case  distinctly  providing  that  there 
shall  be  instruction  in  the  scriptures,  and  that  such  instruc- 
tion shall  be  according  to  the  doctrines  of  the  Church  of 
Emgla/nd,  I  am  not  aware  that  any  case  has  yet  gone  be- 
yond that;  and  I  cannot  help  feeling  that  the  cases  to  which 
I  have  last  referred  have  carried  the  jurisdiction  of  the 
Court  of  Equity  as  to  charities  such  as  this  before  me  to 
the  extreme  limit 

After  the  argument  I  have  heard,  and  looking  to  the 
whole  scheme,  frame,  and  general  foundation  of  charities  of 
this  description,  it  appears  to  me  impossible  to  hold  that 
any  school,  founded,  as  this  has  been,  by  one  of  the  sove- 
reigns of  this  country,  for  the  purpose  of  teaching  grammar, 
could  be  other  than  a  school  not  only  for  teaching  gram- 
mar, but  also  for  sound  religious  education;  and  looking  to 
the  period  at  which  these  schools  were  founded,  such  edu- 
cation must  have  been  education  according  to  the  doctrine 
and  discipline  of  the  Church  of  England.  As  regards  this 
particular  school,  it  is  true  the  charter  does  not,  like  many 
other  charters,  state  on  the  face  of  it  that  the  children 
should  be  brought  up  in  the  fear  of  God,  plainly  indicating 
religious  instruction.  This  charter  makes  no  reference 
whatever  to  the  religious  character  of  the  instruction.     But 
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die  omisoion  may  be  aoootmted  for  by  the  drcumstance,  that 
the  charter  itself  is  a  grant  of  the  lands  of  the  diasolved 
chantries,  which  chantries  were  dissolved  by  an  Act  of  Par- 
liament distinctly  recitmg  in  its  preamble  as  one  of  the 
chief  objects  for  which  it  is  desirable  that  the  property  should 
be  applied,  the  object  of  religious  instruction.  That  be- 
ing expressly  recited  in  the  Act  of  Pailiament,  and  the 
charter  being  a  re-grant  of  the  lands  which  had  been  so 
forfeited,  it  would  no  doubt  be  thought  unnecessary  to  re- 
capitulate in  the  charter  itself  the  object  for  which  this 
foundation  was  established.  Looking  to  the  Act  of  Parlia- 
ment,  which  provides  so  carefully  for  education  in  religion, 
and  looking  then  to  the  charter  granting  the  lands  of  the 
dissolved  chantries,  it  is  impossible  that  the  Court  can  take 
the  Crown  to  have  exercised  its  power  in  making  grants  of 
those  lands  in  derogation  of  the  particular  objects  and  pur- 
poses for  which  the  Act  expressly  recites  it  is  desirable  that 
they  should  be  applied;  and  if  they  are  to  be  applied  for 
instniction  in  religion,  then  of  course  they  are  to  be  ap- 
plied in  instruction  in  the  doctrines  of  religion  as  by  law 
established. 


Mr.  RoU*  and  Mr.  Kenyon  have  both  gone  back  to  a 
very  distant  period,  to  shew  that,  from  .the  earliest  times, 
any  instruction  at  all  has  always  involved,  as  of  course,  re- 
ligious instruction;  and  I  think  that  no  one  acquainted 
with  our  history  can  doubt  that  such  was  the  case.  No 
one  would  dream  of  a  school  being  founded,  in  the  times  to 
which  they  have  referred,  in  which  religious  instruction  was 
not  an  important  element  Whether  or  not  it  was  a  neces- 
sary element^  is  a  wider  and  dififerent  question.  Looking 
however,  to  the  regulations  relative  to  the  licensing  of 
schoolmasters,  and  regulations  in  r^ard  to  teaching  in 
general,  which  were  not  superseded  until  so  late  a  period 
as  the  time  of  George  the  Third,  a  great  deal  might  be  said 
in  support  of  the  position,  that  foundations  for  instruction  of 
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any  kind,  at  least  down  to  the  time  of  Charlsa  the  First,  in- 
volved necessarily  rdigious  teaching.  I  do  not  know  what 
the  exact  period  of  the  foundation  of  the  Bury  school  was. 
It  appears  to  have  been  the  view  of  the  then  Yice*Chancellor 
Knight  Bruce^  that  religions  instruction  was  absolutely  an 
essential  element  of  the  education  there ;  and  that^  being  reli- 
gious instruction,  it  must  necessarily  be  religious  instruo- 
tion  according  to  the  doctrines  of  the  Church  of  Engkmd. 
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It  would  be  most  dangerous,  not  merely  with  reference  to 
the  Church  of  Englomd,  but  with  reference  to  a  laige  body 
of  Dissenters,  to  suppose  that  I  am  competent,  sitting  here 
as  a  Judge,  to  vary  the  trusts  which  have  been  so  imposed 
on  property.  For,  if  so,  there  is  no  reason  why  I  should 
not  alter  the  trust  of  any  Methodist  establishment,  or  Inde- 
pendent establishment,  or  of  any  other  charity  for  the  pur- 
pose of  religious  education.  The  Dissenters  themselves 
would  very  soon  have  great  reason  to  complain  of  an  inter- 
ference so  improper  and  so  ill-suited  to  the  judicial  functions 
of  the  Court  The  question  itself  is  one,  no  doubts  of 
great  difficulty  and  delicacy;  one  which  the  Legislature 
itself  has  found  quite  su£Scient  difficulty  in  dealing  with; 
but^  happily,  this  Court  is  restrained  (and  it  is  a  satis&c- 
tion  to  be  so)  by  fixed  rules,  which  render  the  Court  itself 
inaccessible  to  all  personal  feeling  on  the  subject^  and  which 
enable  it  to  administer  trusts,  whether  they  be  of  a  Wes- 
leyan,  Independent^  Boman  Catholic,  or,  now,  of  a  Jewish 
institution,  with  the  same  strict  regard  to  settled  rules  as 
must  regulate  it  in  the  administration  of  the  trusts  of  any 
other  species  of  property. 


It  is  only  by  accident,  as  it  were,  that.the  Coiurt  has  ever 
been  called  upon  to  express  an  opinion  as  to  what  in  its  dis- 
cretion may  be  the  best  mode  of  conducting  religious  educa- 
tion. And,  in  the  cases  in  which  the  Court  has  had  that 
discretion  to  exercise,  it  has  in  every  case  hitherto  said,  as 
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in  The  AUorney-Oerterdl  y.  Ctillwni,  and  the  other  caaes  of 
that  class,  and  as  was  also  said  in  the  case  of  the  Basvng- 
stoke  school,  that  a  school  founded  within  the  period  to 
which  I  have  referred,  involves  religious  instruction.  Hie 
boys  must  be  instructed  in  that  most  important  branch  of 
the  education  of  youtL  They  must  have  religious  instrao- 
tion  imparted  to  them,  and,  in  the  case  of  a  Church  otSng- 
Icmd  foundation,  that  instruction  must  be  imparted  to  ihem 
by  a  member  of  the  Church  of  England.  No  further  relax- 
ation has  been  permitted  than  this :  that  with  respect  to 
the  particular  subjects  of  the  catechism,  the  liturgy,  the 
articles,  and  the  like,  certain  exemptions  have  been  perrnit*- 
ted  by  iixe  Coxui;,  as  was  done  in  the  case  of  the  BcLsing- 
stoke  school 


The  case  of  the  Sherboi^ne  school  was  entirely  different 
from  this  case.  The  present  Lord  Chancellor  was  theie 
acting  at  the  same  time  as  visitor.  I  have  read  carefully 
through  the  MS.  note,  with  which  I  have  been  furnished, 
of  his  observations;  and  I  see  plainly  his  leaning  to  the  ex- 
pediency of  taking  every  possible  care  to  allow  Dissenters  to 
have  the  benefit  of  educational  institutions  of  this  descrip- 
tion, so  far  as  it  can  be  done  consistently  with  the  trust 
But,  even  there,  acting  as  visitor,  he  does  not  appear  to 
have  laid  down  any  rule  by  which  scriptural  instruction  to 
be  imparted  by  a  member  of  the  Church  of  England  was 
in  any  way  to  be  interfered  with,  although  great  facilities 
were  given  by  him  for  the  exemption  of  children  from 
particular  branches  of  religious  teaching. 


If  it  were  necessary  in  the  present  case  to  lay  down  any 
rule  on  that  subject^  the  utmost  that  I  could  do,  in  point  of 
jurisdiction,  would  be  to  say  distinctly  that  eveiy  child 
must  be  taught  the  scriptiu^  and  every  child  must  have 
religious  instruction  generally,  and  that  such  religious  in- 
struction must  be  by  a  master,  being  himself  a  member  of 
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the  Church  of  EriglomcL  That,  it  is  true,  would  involve 
the  dijBSculty  Mr.  Wickens  suggested,  and  of  which  I  am 
fuUy  aware,  as  to  dissenters,  who  may  have  conscientious 
objections  to  the  teaching,  finding  that  their  children  are  to 
be  taught  the  scriptures  by  a  person  who,  firom  the  nature 
of  his  position,  holds  the  doctrines  of  the  Church  of  Eng- 
la/nd:  but  that  difficulty  must  have  existed  in  the  case  of 
the  Bury  school  (Attorney-General  v.  CuWum),  and  in  all 
the  other  schools  to  which  he  referred.  It  is  what  the 
Court  has  done  in  every  cas^ ;  and  I  certainly  shall  not  be 
the  first  to  say  that  any  system  of  education  can  embrace 
a  true  notion  of  education  that  leaves  a  blank  in  this 
respect,  and  leaves  it  open  to  a  considerable  portion  of  the 
school  to  remain  without  any  religious  instruction  what- 
ever. It  may  be  a  very  proper  question  for  the  Legislature 
to  deal  with,  as  in  Eong  Edward's  School  at  Birminglux/in, 
where  the  Legislature  dealt  with  it  as  they  thought  fit; 
and,  I  am  informed  by  Mr.  Wickena,  that  the  alteration 
has  acted  beneficially.  It  is  quite  open  to  the  Legislature 
to  deal  in  the  same  manner  with  this  school;  but  I  should 
be  greatly  exceeding  anything  that  has  ever  yet  been  done 
by  the  Court,  if,  in  executing  a  trust  founded  by  Edward 
the  Sixth  out  of  the  dissolved  chantries,  and  which,  as  it 
appears  to  me,  is  clearly  intended  for  the  purpose  of  giving 
education  in  its  widest  and  most  real  sense,  that  is,  education 
including  not  only  grammar,  but  sound  religious  instruction, 
—of  course  necessarily  being  that  of  the  Church  of  England 
at  that  time, — I  were  to  say  that  a  large  portion  of  the  re- 
venues are  properly  applicable  under  that  trust  for  the 
purpose  of  giving  to  a  portion  only  of  the  children  the 
instruction  which  the  founder  intended  to  promote  among 
all  I  apprehend  nothing  could  be  more  improper  than  to 
lop  off  that  portion  of  education  which  he  intended  to 
promote,  namely,  religious  instruction.  It  appears  that  it 
was  thought  necessary  to  apply  to  the  Legislature  to  dis- 
pense with  Latin  and  Greek  in  schools  of  this  description, 
VOL.  L  P  P  K.  J. 
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and  if  the  aid  of  the  Legislature  was  thought  neceasaiy  to 
strike  off  that  oomparatiyely  unimportant  portion  of  ednca- 
tion,  Qreek  and  Latin  (although  I  am  far  ftom  under- 
valuing the  great  benefits  of  such  instruction),  this  Court 
will  not  without  any  assistanoe  from  the  L^islature  set 
aside  as  to  any  child  that  still  more  important  brandi, — 
the  religious  instruction. 


The  utmost  extent  I  could  go  to  would  be  to  follow  Tkt 
Attomey^erieral  v.  CvUum,  and  in  this  case  I  do  not  think 
it  necessary  even  to  go  to  that  extent  I  am  not  driven,  as 
the  Lord  Chancellor  was  in  the  case  of  the  Warwick 
school,  either  to  lay  down  a  course  of  religious  instructicm 
or  to  leave  it  to  the  discretion  of  the  master.  I  have  here 
the  great  advantage  of  having  a  body  of  governors,  who, 
considering  the  class  of  society  from  which  by  the  charter 
they  are  selected,  may  be  expected  to  endeavour  &irly  and 
honestly  to  exerdse  their  trust  That  body  of  governors 
will  have  the  guidance  of  the  bishop  in  laying  down  any 
rules  they  may  think  fit  for  the  religious  instruction  of 
the  scholars,  and  if  any  rules  so  laid  down  should  be  dis- 
pleasing to  those  who  wish  to  participate  in  the  benefits 
of  education,  they  will  have  the  opportunity  of  bringing 
the  matter  before  the  Lord  Chancellor  as  visitor.  Any- 
thing further  no  doubt  they  cannot  do;  they  cannot  com- 
pel the  governors  to  lay  down  rules ;  they  may  complain 
of  that  which  they  think  improper,  but  they  cannot  force 
the  governors  and  the  bishop  to  lay  down  what  would  be 
agreeable  to  them.  But  I  apprehend  the  answer  to  any 
difficulty  of  that  description  is,  that^  if  they  are  dissatisfied 
in  that  respect  and  wish  to  enlarge  their  powers,  they 
must  have  recourse  to  Parliament,  which  is  the  proper 
coiurse  of  providing  a  remedy  in  a  case  of  that  deecriptioii. 
It  would  be  most  improper,  where  there  is  a  body  consti- 
tuted under  such  a  charter,  for  this  Court  to  assume  to 
itself  that  delicate  trust  which  the  charter  has  consigned 
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to  the  governors  with  the  assistance  of  the  bishop ;  and 
to  lay  down  schemes  which,  if  they  meet  with  the  assent 
of  some  parties,  may  be  excessively  repugnant  to  the  views 
of  others. 

What  I  propose  to  do,  therefore,  is,  to  strike  out  both 
the  suggestions  of  the  governors  and  those  of  the  Attor- 
ney-General with  reference  to  religious  education.  Then, 
this  being  a  general  scheme,  on  the  principles  which  have 
been  laid  down,  it  would  be  most  imperfect  as  a  general 
scheme  without  some  positive  direction  respecting  the  im- 
portant subject  of  religious  instruction.  Therefore,  it 
should  be  expressly  stated  in  the  scheme  that  the  scholars 
shall  be  instructed  in  religion  according  to  such  statutes 
and  ordinances  as  shall  be  made  from  time  to  time  by  the 
governors  pursuant  to  the  powers  conta.ined  in  the  charter. 


18^5. 


STEPHENS  V.  HOTHAM. 


Ma/rck  \6th. 


JDY  an  indenture  of  lease,  dated  the  30th  of  May,  1853,  Specific  Per- 
one  Stephens,  being  seised  to  him  and  his  heirs,  according  '^jj^^'" 
to  the  custom  of  the  manor  of  Eae^howme,  Nether  Inn(a),  ^foM-ExwHr 

Specific  performaiioe  of  a  ooycnant  in  a  lease  to  take  a  renewed  leaae^  decree^  against  les- 
see's executors,  who  had  entered  and  admitted  assets. 

But  the  Court  will  take  care  that  the  renewed  lease,  if  not  beneficial,  is  so  firamed  as  that 
no  personal  liability  shall  be  incurred  by  the  executors. 


(a)  Acoording  to  the  custom 
of  this  manor,  the  customary 
tenants  have  not  power  to  grant 
leases  of  property  held  of  the 
manor,  except  by  virtue  of  li- 
censes granted  by  the  lord  by 
bis  steward.  Licenses,  however, 
are  granted  to  the  customary 
tenants,  to  demise  the  copyhold 
bereditaments  holden  by  them 

P 


of  the  manor,  for  any  term  not 
exceeding  twenty-one  years,  at 
an  annual  rent»  not  less  than  the 
fair  value  thereof;  and  it  is  the 
custom  for  the  lord  to  grant  new 
licenses  for  demising  the  heredi- 
taments from  time  to  time  as 
the  customary  tenants  require 
them. 

p2 


672  CASES  IN  CHANCERY. 

IBM^      in  the  county  of  Sussex,  of  a  messuage  and  hereditameDts, 
parcel  of  the  manor,  demised  the  same  to  Drury,  his  exe- 
cutors, &a,  from  the  1st  of  January,  1833,  for  twenty-one 
years,  at  the  yearly  rent  of  2752.    The  indenture  contained 
covenants  by  Drury,  for  himself  his  executors,  &a,  to  pay 
the  rent  during  the  continuance  of  the  term,  to  bear  and 
pay  all  taxes,  rates,  charges,  assessments,  and  impoeitLons 
on  the  premises,  to  keep  the  messuage  in  repair,  to  sur- 
render the  premises  at  the  expiration  of  the  term,  and  to 
insure  and  keep  insured  the  messuage  in  the  sum  of  20002. 
The  indenture  also  contained  the  following  covenant  for 
renewal: — "And  it  is  hereby  mutually  covenanted,  agreed, 
and  declared  between  and  by  the  parties  to  these  presents, 
that  the  said  Stephens,  his  heirs  or  assigns,  shall  and  will, 
previous  to  the  expiration  of  the  said  term  of  twenty-one 
years  hereby  granted,  apply  for  and  use  his  or  their  best 
endeavours  to  procure  a  license  from  the  lord  or  lords,  lady 
or  ladies  of  the  said  manor  of  Sastboume,  Nether  Jnn,  for 
the  time  being,  to  grant  and  demise  the  said  hereby  de- 
mised messuage  or  tenement  and  premises,  with  their  ap- 
purtenances, for  the  further  term  of  nine  years,  to  commence 
and  be  computed  from  the  expiration  of  the  said  term 
hereby  granted :  And  shall  and  will,  immediately  after  he 
or  they  shall  have  procured  such  license,  actually  grant, 
seal,  and  execute  another  lease  of  the  said  hereby  demised 
premises,  with  their  appurtenances,  unto  the  said  Drury, 
his  executors,  administrators,  and  assigns^  for  the  said  fur- 
ther term  of  nine  years,  to  commence  and  be  computed 
from  the  expiration  of  this  present  demise;  but  if  the  lord 
or  lady  for  the  time  being  of  the  said  manor  shall  refuse 
to  grant  such  license  for  the  purpose  aforesaid,  then  and  in 
such  case  he  the  said  Stephens,  his  heirs  or  assigns,  shall 
and  will,  upon  the  expiration  of  this  demise,  from  time  to 
time,  imtil  the  said  term  of  nine  years  shall  be  run  out, 
grant  and  execute  such  further  lease  or  leases  of  the  said 
hereby  demised  premises  unto  the  said  Drury,  his  execu- 
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tors,  adminiBtrators,  or  afisigns,  as  by  the  custom  of  the  said 
manor  he  or  they  shall  be  warranted  in  doing,  or  have 
power  to  grant  without  incurring  a  forfeiture  of  the  said 
demised  premises,  so  as  to  complete  the  said  term  of  nine 
years  as  aforesaid,  such  license  or  licenses  so  to  be  obtained, 
and  new  intended  lease  or  leases  so  to  be  granted  as  afore- 
said, to  be  obtained  and  granted  by  and  at  the  expense  of  the 
said  Stephens,  his  heirs  or  assigns,  and  such  new  intended 
lease  or  leases  respectively  shall  be  at  and  under  the  same 
rent,  and  subject  to  the  same  covenants,  clauses,  provisoes, 
stipulations,  reservations^  and  agreements  in  all  respects  as 
are  reserved  and  contained  in  these  presents,  the  covenant 
for  renewal  only  excepted;  but  to  contain,  in  lieu  thereof 
such  covenant  or  covenants  for  further  renewal  as  the  dr* 
cumstances  of  the  case  may  require,  to  effectuate  the  inten- 
tion of  the  said  parties  hereto :  And  that  the  said  Drury, 
his  executors,  administratorGf,  or  assigns,  shall  and  will,  at 
the  time  of  the  execution  of  the  said  new  intended  lease  or 
leases  respectively,  execute  a  counterpart  or  counterparts  of 
the  sama" 
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Drv/ty  entered  and  continued  in  possession  of  the  de- 
mised premises  until  his  death  in  1849,  aftw  which  his  ex- 
ecutors entered  and  continued  in  possession  during  the  re- 
mamder  of  the  term  of  twenty-one  years. 

Stephens  died;  and  on  the  29th  of  December,  1853,  the 
PlaintiSs,  who  were  devisees  in  trust  under  his  wQl,  pro- 
cured a  license  to  be  duly  granted  to  them  as  customary 
tenants  of  the  manor,  to  demise  the  premises  for  uine  years, 
commencing  from  the  1st  of  January,  1 854. 


On  the  30th  of  December,  1853,  the  Plaintiffi  executed 
another  lease  of  the  premises  to  the  Defendants,  for  the 
term  of  nine  years,  to  commence  from  the  1st  of  January, 
1854,  at  the  same  rent^  and  subject  to  the  same  covenants^ 
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1856.  provifloes^  and  agreements  in  all  respects  as  were  reserved 

SnFHBNB  c^d  contained  in  the  original  indenture  of  lease,  the  cove- 

HcyrHAM.  ^^^*^*  ^^'  renewal  only  excepted. 


SdUemmL 


On  the  31st  of  December,  1858,  a  counterpart  of  the 
lease  executed  by  the  FlaintiflEs  was  tendered  for  execation 
to  the  Defendants^  but  the  Defendants  refused  to  exe- 
cute it. 

The  Plaintiffis  then  filed  their  bill,  stating  the  &ct8  above 
mentioned,  and  prayingtfaat  the  Defendants  might  be  decreed 
specifically  to  p^orm  the  covenant  contained  in  the  inden- 
ture of  lease  of  the  13th  of  May,  1833,  for  granting  and  ac- 
cepting a  farther  lease  of  the  messuages  and  premises^  and 
to  accept  the  lease  executed  by  the  Plainti£b  for  the  term 
of  nine  years,  at  the  rent  and  upon  the  terms  aforesaid,  and 
to  execute  a  counterpart  of  the  lease;  the  Plaintiflh  ofifering 
to  deliver  to  the  Defendants  the  lease  of  the  premises  exe- 
cuted by  the  Flaintiflh,  or  to  execute  and  deliver  to  the 
Defendants  any  other  proper  lease,  pursuant  to  the  terms 
of  the  covenant^  if  the  lease  executed  by  the  Flaintiffe  shoidd 
not  be  a  proper  one;  and  in  that  case,  that  the  Defendants 
might  be  decreed  to  execute  a  counterpart  of  such  other 


The  Defendants^  by  their  answer,  inidsted  that^  under  the 
sanction  of  the  Courts  obtained  for  the  purpose  in  a  suit 
then  pending  for  the  administration  of  Drur^a  estate,  they 
had  served  the  Plaintiffs  with  notice  on  the  24th  of  Decem- 
ber, 1853,  that  they,  as  Brwnfs  executors,  declined  to  ac- 
cept any  further  lease  of  the  premises  for  the  further  term 
of  nine  years,  or  for  any  further  term  whatsoever;  that^  on 
the  31st  of  December,  1853,  they  had  tendered  to  the 
Plainti£b  the  half-year's  rent  due  on  that  day,  with  the 
lease  and  the  keys  of  the  premises,  and  that  the  rent^  which 
had  always  been  exorbitant  and  excessive,  had  not  amoimted, 
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on  an  average  of  the  four  years  ending  the  Slat  of  Decem- 
ber, 1853,  to  SU. 

The  Defendants,  by  their  answar,  admitted  that  Drury, 
at  the  time  of  his  death,  was  possessed  of  property  more 
than  sufficient  to  answer  the  Flaintiffii'  demands  in  respect 
of  the  annual  rent  of  2752.  for  the  term  of  nine  years,  to 
commence  from  the  Ist  of  January,  1854. 

It  was  admitted,  that  the  yearly  value  of  the  premises 
was  considerably  less  than  the  rent 


HOTBAX. 


Mr.  WiUeodc,  Q-C,  and  Mr.  Piggott,  for  the  Plaintifis.—     Arffument. 
The  Defendants  entered  and  continued  in  possession  under 
the  original  leasa    They  have  admitted  assets  sufficient  to 
satisfy  the  Flaintifib  in  all  they  ask.     The  decree,  therefore, 

is  of  COTUW. 

[The  Yice-Chancellob. — ^There  are  cases'  in  which  an 
executor  may  waive  a  leasa  It  was  laid  down  long  since 
by  Maedonald.,  C.  B.,  in  WiXhmson  v.  Ca/wood(a),  that,  if 
the  value  of  the  land  is  of  less  amount  than  the  rent,  and 
there  is  a  deficiency  of  assets,  the  executor  may  waive  such 
a  lease.  Then,  specific  performance  is,  in  a  certain  degree, 
in  the  discretion  of  the  Court.  Has  that  discretion  ever 
been  exercised  against  executors  in  a  case  like  the  present? 
Will  not  the  Defendants,  by  executing  the  counterparty 
although  they  do  so  by  the  direction  of  the  Gourt^  become 
personally  liablef) 

Mr.  WiUcock,  Q.C. — WiUci/nson  v.  Cawood  is  an  excep- 
tion.    The  rule  is,  that  an  executor  cannot  waive  a  lease. 

(a)  3  Anstr.  909,  cited  in  Wms.  Ezors.  1495. 
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A  tenn  of  years  yests  in  an  executor  or  administrator,  and 
he  cannot  refuse  it,  although  it  be  worth  nothing,  for  the 
executorship  or  administratorship  is  entire,  and  must  be  re- 
nounced in  toto,  or  not  at  all(a).  This  is  not  a  lease,  but  a 
covenant  to  take  a  lease  and  execute  a  counterpart  From 
the  performance  of  such  a  covenant  executors  cannot  re- 
lieve themselves,  any  more  than  from  the  performance  of 
any  other  contract  entered  ioto  by  their  testator.  Specific 
performance  is  discretionary ;  but  there  is  nothing  h&e  to 
prevent  the  exerdse  of  such  discretion  in  fisivour  of  the 
Plainti£b.  Mere  inadequacy  of  consideration  is  not  a 
ground  for  refusing  specific  p^ormance :  White  v.  Dck 
wMm(6),  Ex  parte  Latham{c\  Coles  v.  Trecoihick  (d),  Bar- 
rett V.  Dcbmi(e);  and  with  reference  to  the  last  objectioD 
taken  by  the  Courts  all  the  Flaintifi  seek  is  to  make  the 
executors  do  such  an  act  as  will  render  liable  the  testator's 
estate,  not  the  executors  themselves,  who  need  not  incur 
any  personal  liability.  The  covenants  would  be  the  usual 
modified  covenants.  The  Court  will  take  care  that  the  lease 
is  so  settled  as  to  bind  the  executors  to  the  extent  of  theas- 
sets,  and  will  protect  them  from  any  further  liability. 

Mr.  James,  Q.  C,  and  Mr.  Messiter  for  the  Defendanta 
— ^The  case  is  entirely  new.  An  executor  is  in  the  posi- 
tion of  a  bare  trustee^  and  there  is  no  precedent  for  re- 
quiring a  bare  trustee  to  enter  into  any  covenant,  except 
against  his  own  acts:  Copper  Mi/ning  Compcmy  v. 
JSeach  (/),  Worley  v.  Frampton  (g).  In  Worley  v. 
Frampton  the  covenants,  unlike  those  in  the  renewed  lease 
here  proposed,  was,  as  the  Vice-Chancellor  observes, "  as 
harmless  a  covenant  as  could  be;''  but  according  to  the 
established  practice,  he  could  not  compel  the  trustee  to 


(a)  Wms.  £xor&  668. 

(b)  7  Vee.  30. 
(o)  id  35,  n. 
(cO  9  Yea.  246. 


(«)  2  Hare,  460. 

(/)  13Beav.478,4«l. 

(sr)  6  Hare,  666. 
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execute  that  or  any  other  covenant^  except  that  he  had 
done  no  act  to  incumber  the  property. 

The  Vicb-Chancellor — ^I  observe  that  the  authorities 
,  go  to  this :  that  an  executor  is  not  allowed  to  waive,  but 
that  having  entered  he  is  chargeable  to  the  amount  of  the 
actual  value  of  the  property,  and  no  further. 
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[His  Honor  referred  to  the  cases  collected  by  Mr.  Jar- 
Tna/n^  as  to  the  liability  of  executors  or  administrators  of 
lessees  (a),  and  to  Rvhery  v.  Stevens  (6).] 

Mr.  James,  Q.  C. — ^To  require  these  executors  to  execute 
the  counterpart  with  the  personal  covenants  it  contains, 
would  not  only  be  to  introduce  an  entirely  new  precedent, 
but  might  be  attended  with  consequences  which  it  is  im- 
possible for  the  Court  to  foresee.  It  is  idle  to  say  the 
Court  can  so  frame  the  covenants  as  to  protect  the  execu- 
tors. The  Court  cannot  foresee  the  possible  effect  of  such 
personal  covenants :  Hodges  v.  JBlagrave  (c). 

In  cases  of  great  hardship  (and,  considering  the  depreciar 
tion  of  the  property,  the  present  case  is  one  of  great  hard- 
ship), it  is  inequitable  to  grant  specific  performance,  and  the 
Court  leaves  parties  to  their  remedy  in  damages :  Wedg- 
wood V.  Ada/ins(d), 


[The  Vice-Chancellor  (to  Mr.  WiUcock). — ^The  point 
upon  which  I  require  a  reply  is  this: — I  have  always  con- 
sidered it  the  duty  of  an  executor  to  fulfil  his  testator's 
engagements,  not  to  enter  into  engagements  of  his  own. 
Here  the  Plaintiffi  call  upon  the  executors  to  do  something 
which  wiU  give  the  Flaintifib  a  new  right    Shape  the  re- 


(a)  4  Jarm.  Conv.  434—440. 

(6)  4  B.  &  Ad.  241. 

(c)  A  late  case  at  the  Bolls, 


not  reported. 
(cQ  6  B(^v.  600. 
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newed  lease  as  you  will,  it  must  (xmtain  engagements  by 
the  executors  to  do  somethiug ;  and  how  can  this  Cboit 
measure  the  liabilities  the  executors  may  incur?] 

ArffummL  -^  WiUcock  in  reply. — ^The  Plaintifi  do  not  ask  more 
than  that  the  Defendants  may  be  decreed  to  fulfil  the  ea- 
gagements  of  their  testator.  The  testator  covenanted  to  ti^ 
a  renewed  lease,  and  to  execute  a  counterpart  The  execu- 
tors undertook  their  office  knowing  that  it  comprised  the 
fulfilment  of  this  engagement  The  limits  of  their  liabi- 
lity will  be  measured  by  the  lease.  The  prayer  of  the 
bill  is  not  confined  to  the  particular  form  of  lease 
already  executed  by  the  Plaintifls;  the  Plaintiffs  undertake 
to  execute  and  deliver  any  other  proper  lease  pursuant  to 
the  terms  of  the  covenant^  if  the  lease  executed  by  the 
Plaintiffi  should  not  be  a  proper  one. 

Mr.  Shapter,  as  amicus  curiaB,  referred  to  Phillips  v. 
Everard  (a),  where  a  specific  performance  was  decreed, 
under  circumstances  substantially  like  the  present,  against 
executors  who  had  admitted  assets,  the  Plaintifls  offisring 
by  their  bill  so  to  qualify  the  covenants  as  that  the  exe- 
cutors should  be  no  further  liable  thereon  than  they  would 
have  been  on  the  covenants  which  ought  to  have  beea 
entered  into  by  their  testator. 

The  Vice-Chancellob  said  he  had  a  very  strong  opin- 
ion in  favour  of  the  Defendants,  but  would  consider  the 
case  cited  by  Mr.  Shapter. 

Judgment  reserved. 


March  20«A.    ViCB-ChANCELLOB  SiB  W.  PagB  WoOD: — 
Judgment         In  this  case  I  had  formed  m  opinion  differing  from  a 

(a)  6  Sim.  102. 
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dedfiion  of  the  late  Yioe-Chanoellor  of  Engkmd  in  PhiMpe  1855. 
▼.  Everard  (a),  moDtioned  at  the  conclusion  of  the  argu- 
ment by  Mr.  Shapter  as  amicus  cuim  I  felt  considerable 
difficulty  in  compelling  an  executor  to  enter  into  personal 
covenants  respecting  the  testator's  estate  to  do  that  which  •^^^^"•**'- 
the  law  would  throw  an  obligation  upon  him  to  do  if  the 
testator  had  entered  into  a  similar  covenant  The  case 
cited,  however,  was  argued  on  both  sides,  the  same  points 
were  taken  which  have  been  raised  in  this  case,  and  the 
late  yice-Chancellor  of  England  made  a  decree  directing 
a  lease  to  be  made  to  the  PlaintiflH  and  executed  by  the 
executors,  and  that  decree  was  acquiesced  in  by  the  partiea 
I  am  surprised  to  find  that^  although  the  author  of  the 
Treatise  on  the  Law  relating  to  Vendors  and  Purchasers 
was  counsel  in  the  cause,  the  case  is  not  mentioned  in  the 
latest  edition  of  that  work  In  By0iewQod*8  "  Conveyanc- 
ing," it  is  only  referred  to  upon  another  point,  and  I  do  not 
find  that  this  part  of  the  decision  is  mentioned  in  any 
treatise.  But  the  case  has  stood  for  a  long  time  un- 
reversed, and  it  would  not  be  right  for  me  now,  whatever 
doubt  I  might  otherwise  have  entertained,  to  refuse  to 
follow  it 

With  respect  to  costs,  they  have  arisen  in  this  case  firom 
the  course  taken  by  the  Defendants  objecting  to  enter  into 
any  covenants  whatever ;  they  must  pay  costs  as  eooeoutors. 
That  is  the  proper  way  to  word  the  decree.  It  was  im- 
possible for  them  to  settle  this  matter  without  coming  to 
the  Court  The  case  is  so  novel  that  they  could  not  in 
any  other  way  obtain  a  proper  indemnity,  which  this  Court 
can  give  them,  by  settling  the  form  of  the  covenant  The 
difficulty  as  to  a  personal  indemnity  is  greats  but  the 
Court  will  take  care  that  the  lease  is  so  firamed  that  no 
personal  liability  shall  be  incurred  by  the  executora    The 

(a)  5  Sim.  102. 
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JtM^^ment. 


decree  must  be  in  the  same  form  as  that  in  PhUli/pe  t. 
Everard(fl).  If  the  lease  were  a  beneficial  lease  claimed  by 
the  executors  that  would  be  a  di£ferent  case,  and  they  must 
then  enter  into  full  covenants.  The  lease  must  be  ordered 
to  be  settled  in  Chambers  if  the  parties  differ. 

(a)  5  Sim.  102. 


June  Seth  ds 
2Qth. 

Devise — 
Subject— Sjo- 
trinrieEei- 
denee—Afier' 
acquired  Pro- 
perty—1  Vict. 
c26,M.  24^26. 

AdenBeyin 
1844,  of  "aU 


WEBB  V.  BYNQ. 

Anne  CRANMER,  late  of  Quend<m  HaU,  in  the  coun- 
ty  of  Essex,  5ndow,  made  her  will  in  her  own  hand-writing, 
dated  in  October,  184?4,  which,  so  fiskr  as  material,  was  as 
follows : — 

"  I  give  to  my  brother,  Henry  Webb,  my  fiarm,  called 
»L?*1tateir  ^^'^f  ^  Aythorp  Roothing,  and  High  Easter,  and  my 
in  Besex.*'  two  houses  in  Golden  Square,  St  Ja/mes's,  for  his  life ;  bul^ 
ttiT^dSSe"? '  ^  ^®  ^^^^  ^^^  marry  and  leave  children,  then  to  go  with  my 
herwillandat  estate.  I  charge  my  personal  property  with  lOOZ.  a  year 
a  mansion  to  each  of  my  sist^rs,  Mra  EUzaheth  Birch,  and  Mary 
^^S^d    ^^^'  *^^  *^®""  ^®'  ^  ^  P^^  half-yearly,  and  also  to  Mra. 

land  around  Webb,  my  brother's  widow,  1001,  a  year  for  her  life,  finom 

it,  and  ^Jifft  . 

other  detaoh-  the  dividends  in  my  Three  per  Cent  Consolidated  Bank 

edfiumain 


There 

WB0  no  pariah  of  Q»mdtm  ffaU,  nor  was  the  term  "  Quendon  ffaU  Estates  "  a  recognised  ap- 
pellation of  any  particular  property: — ffdd,  that  extrinsic  CTidenoe  was  admissible  to  shew 
what  estates  the  testatrix  understood  to  be  comprised  in  that  description. 

For  this  pnrpose,  old  account  books,  in  the  handwriting  of  the  testatrix,-— one  oontainiog 
'*  an  account  of  timber  cut  down  on  the  Quendtm  estate,"  and  a  paper  headed  "  1844 :  Quern- 
don  HaU  Ftirmn,"  written  by  the  testatrix  at  about  the  date  of  her  will, — ^were  reoeiTed  in 
evidence. 

Evidence  was  also  admitted  to  proTe  that  much  of  the  property  had  been  derived  by  the 
executrix  under  the  will  df  a  relative,  who  had  appended  to  her  gift  a  direction  that  her 
devisee  should  assume  the  name  and  arms  of  Cfranmer,  parucularly  as  the  testatrix  in  this 
cause  had  annexed  a  Uke  condition  to  the  above-mentioned  devise. 

Estates  acquired  by  the  testatrix  after  the  date  of  her  will,  although  she  had  contrseted 
to  purdiaae  some  of  them  before  that  time,  and  although  they  were  chiefly  small  additiooB 
to  what  were  dearly  comprised  in  the  devise,  were  held  not  to  pass  thereby. 


Statement. 
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Annuitiea  I  give  to  my  great  nephew,  Hen/ry  Webb  Byng, 
the  livings  of  Quendon  and  ChickTiey,  should  he  like  the 
profession,  and  be  qualified  for  them,  or  to  William  Cra/n^ 
mer  Byrig.  I  give  to  Oeorge  Mounsey  Oray,  Esquire,  the 
two  houses  left  me  by  my  dear  husband,  next  each  other,  in 
WardouT  Street  and  Peter's  Street,  St  James'.  I  give  in 
trust  to  my  executors  for  my  niece,  Mary  Anne  Byng,  and 
her  children,  all  my  Quendon  HaU  estates  m  Esseoc,  pro- 
vided she  takes  the  name  of  Cranmer,  and  arms,  and  her 
children,  with  my  mansion  house,  furniture,  plate,  books, 
linen,  &c.  Archbishop  Cran/mer's  portrait^  by  Holbein^ 
the  Indian  cabinet  in  drawing,  and  striking  watch,  and 
my  diamond  ear-rings  and  pins,  as  heir-looms  with  my  estate. 
I  also  give  to  my  niece,  Mary  Anne  Byn^,  my  fee  farm 
rent,  Nortkbome  Court,  near  Leal,  Kent,  and  my  Snxnu 
Hill  property,  London,  of  which  I  have  only  one-ihird,  if 
I  have  not  disposed  of  it,  which  I  wish  to  do/'  The  said 
testatrix  then  gave  a  legacy  of  100!.  to  the  Essex  Clergy 
Charity,  and  several  other  pecuniary  legacies,  and  to  the 
poor  of  the  parish  of  Quendon  20!.,  to  be  divided  among 
them,  and  to  the  poor  of  the  parish  of  Chickaey  \0l,  and 
the  will  proceeded  as  follows: — "I  request  my  brother, 
Henry  Webb,  Esquire,  will  act  as  my  executor,  and  Mr. 
John  Windus  to  assist  him,  and  hope  they  will  accept  200Z. 
each  for  any  trouble  they  may  hava  I  give  to  Henry  Byng, 
Esquire,  my  niece's  husband,  SOOl,  from  my  Three  per  Cent 
Bank  Consols,  and  to  my  godson,  WHUa/m  Cra/nmer  Byng, 
500Z.,  and  also  the  rest,  residue,  and  remainder  of  my  real 
estate,  and  my  personal  property,  of  what  nature  or  kind 
soever,  not  having  been  before  by  me  given  or  bequeathed, 
unto  my  niece,  Mary  Anns  Byng,  her  heirs  and  assigns 
for  ever/' 

The  testatrix  died  in  June,  1853. 

The  suit  was  for  administration;  and  the  question  which 
now  arose,  and  was  adjourned  fit>m  Chambers  into  Court, 
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1855^      was  what  paased  by  the  devise  of  "all  my  QueruUm  HaU 
estates  in  Essex/' 


There  was  no  parish  of  Quendon  Hall,  nor  any  property 
Siaitmmt     commonly  known  by  the  name  of  Quendon  HaU  estates. 
The  testatrix,  at  the  date  of  her  wiU,  and  at  her  death,  had 
a  house  in  Essex,  called  Quendon  HaU,  with  a  park  and 
other  lands  immediately  surromiding  it     She  had  also  at 
the  same  times  certain  other  detached  &nns  in  Essex,  situ- 
ated in  different  parishes,  of  which  the  most  important  were 
the  Chickney  HaU  Farm,  and  CkMi/ns  Farm,  mentioned  in 
her  will    She  had  also  the  manors  of  Quendon  and  Chid^ 
ney.    All  this  property  was  derived  by  the  testatrix  under 
the  wiD  of  Ifartha  Crammier,  her  cousin,  who  devised  it  to 
her,  and  declared  by  the  same  will  her  desire  that  the  tes- 
tatrix, whose  name  was  previously  Arms  Weibb,  should 
assume  the  name  of  Cra/n/mer, 

The  testatrix  had  at  the  same  times  other  lands  in  Chiek- 
n£y,  Rieklmg,  Thaxted,  Ugley,  and  Kewport,  in  Essex, 
which  she  had  acquired  by  purchasa  She  had  also  at  tiie 
date  of  her  will,  and  at  her  death,  some  houses  in  London, 
and  a  fee  farm  rent  issuing  out  of  certain  hereditaments  at 
NorQJbome  Court,  Kent, 

After  the  date  of  her  will,  the  testatrix  purchased  "  The 
Views,"  which  she  had  contracted  to  buy  before  the  date  of 
her  will,  and  also  other  small  properties,  all  in  Essex,  and 
one  of  which  was  situated  in  the  parish  of  Quendon. 

Evidence  was  adduced  to  shew  that  the  rents  of  the  Essex 
property,  except  ColUns  Farm,  were  generally  collected  at 
audits  held  in  Quendon;  and  that  at  these  the  tenant  of 
Chickney  HaU  Farm,  which  was  the  most  distant  of  the 
detached  hima,  usually  attended. 

Old  rent  books  found  among  the  papers  of  the  testatrix 
were  given  in  evidence,  particularly  one  containing  accounts 
from  1811  to  1850,  which  were  all  in  the  handwriting  of 
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the  testatrix ;  and  one  of  the  first  items  in  which  was  in-      sj^^ 

titled  "  An  account  of  timber  cut  down  on  the  Quendon 

estate  for  Mra  Martha  Cra/amer''  and  which,  imder  date 

of  July,  1812,  contained  the  item,  "  Received  of  WHUam     skoemenu 

Perring,  for  underwood,  sold  in  Hohfland  Wood,  Chick- 

ney,  deducting  expenses^   5{.   198.   3(2. — 302.  9(2."     The 

water  nuurk  in  the  paper  of  this  book  was  dated  1814,  and 

it  appeared  to  have  been  copied  partly  from  another  stiU 

older  rent  book,  which  was  exhibited. 

A  paper  was  also  produced  from  the  same  custody,  which 
was  in  the  handwriting  of  the  testatrix,  and  was  as 
follows: — 

<<  1844,  QUENDON  HALL  FABMS.  per  tbar. 

£  9,  d. 

"  Chickney  Hall  Farm,  part  in  Broxted              .  400  0  0 

QiiendpnFann 200  0  0 

Colling  Farm,  Aythrop,  Roothing,  and  High 

Easter 65  0  0 

Markings  Farm,  now  Charles  Belsham     .        .  166  0  0 

Spring  Qate,  Chipperfieids                .                .  40  0  0 

Dairy  Gi-een  Farm,  Eichard  Battle         ..        .  107  0  0 

Lawkin  Farm,  Sickling 39  0  0 

Qnendon  Mill  and  House 35  0  0 

Mrs.  Pitsford'a  House  and  Land,  Newport  11  11  0 

Mrs.  Parrott's,  Newport 12  0  0 

PtaTott,  Newport 7  0  0 

Frederick  Miller,  Newport  6  6  0 

Peter  Hollingsworth,  New  Cottage,  Newport .  6  0  0 

Mrs.  Smith,  for  six  acres  of  Land,  Widdington  6  0  0 

Great  Tithes,  Newport,  about  ....  200  0  0 

Mrs.  Patmore,  a  Widow,  in  Ugley   .        .  7  10  0 

Two  Cottages,  Quendon 8  0  0 

Six  Cottages  together,  at  Newport,  about  24  0  0 

Fee  Farm  Bent,  Northbome  Court,  Kent  35  4  10 
Mr.  A.  Beckett's  House  in  Golden-square,  St. 

James's 120  0  0 

House  in  €k>lden-sqnare,  Mr.  Wood                 .  100  0  0 

Snow  Hill  property  (one  third  thereof)  about  100  0  0 

Puzey's,  Wardour-street,  about                        .  100  0  0 

;C1795  11  10 


CASES  m  CHANCERY- 

AIl  these  properties  except  the  last  five  were  situated  in 
Essex, 


Argument  Mr.  RoU,  Q.  C,  and  Mr.  O.  L.  RtusseU  for  the  children 
of  Mary  Anne  Byng. — ^The  testatrix  had  no  property 
generally  known  as  the  Quendon  Hall  estates,  therefore  ti^e 
use  of  that  expression  in  this  will,  which  was  written  by 
herself,  must  refer  to  some  ideal  distinction  of  her  own 
making.  The  addition  of  the  words  "in  Essex^'*  seems  to 
shew  that  she  treated  property  out  of  Essex  as  part  of  her 
QuendonHaU  estates.  [ViCE-CHANCELLoa — Or  that  she 
had  other  property  in  Essex  which  she  did  not  include  in 
the  name  Quendon  Hall  estates.]  Then  the  words  **  in 
Essex"  would  have  been  unnecessary.  The  reversion  of 
CoUms  fiurm,  subject  to  the  life  estate  given  to  Henry 
Webb,  passes  by  the  gift  to  us,  by  force  of  the  word  "  estata' 

The  external  evidence  adduced  in  this  case  shews  plainly, 
that  all  her  property  in  Essex  was  intended  to  pass  by  this 
gift;  and  such  evidence  is  dearly  admissible:  Goodtitle  d 
Radford  v.  Sovihem  (a),  Doe  d.  Gore  v.  La/ngton  (b),  Druee 
V.  Denison  (c),  Doe  d.  Bea^h  v.  The  Earl  of  Jersey  (d). 
Even  the  estates  in  Essex  acquired  after  the  date  of  the  will 
will  pass  by  force  of  ss.  24  and  26  of  1  Vict  c.  26:  Doe±  York 
v.  Walker*  (e),  Douglas  v.  Douglas  (/). 

Mr.  HeadUtm,  Q.  C,  and  Mr.  Thri/ng  for  the  heir,  con- 
tended that  the  devise  must  be  confined  to  that  part  of  the 
property  of  the  testatrix  which  lay  immediately  roimd 
Quefihdon  Hall, 


(a)  1  M.  &  S.  298.  Dom.  Proc.  3  R  &  C.  870. 

(6)  2  B.  &  Ad.  680.  (e)  12  M.  &  W.  591. 

(c)  6  Ves.  386.  (/)  Kay,  400. 

(tO  1  B.  &  Aid.  550;  /SL  C,  in 
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Mr.  Karslake  for  other  parties. 

Mr.  RoU,  Q.  C,  in  reply. 

The  Vice-Chancellob  reserved  judgment 
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1855. 
Webb 

V. 

Bma. 
ArgvmenL 


Vice-Chancellor  Sib  W.  Page  Wood  : — 

In  this  case,  the  question  which  arises  upon  an  inquiry 
at  Chambers  is,  what  passed  tmder  this  devise  in  the  will  of 
the  testatrix  in  the  cause,  **  I  give  in  trust  to  my  executors, 
for  my  niece  Mary  Arme  Byng,  and  her  children,  all  my 
Quendon  Hall  Estates  in  Essex,  provided  she  takes  the 
name  of  Cranmer  and  arms,  and  her  children,  with  my 
mansion  house,  furniture,  plate,  books,  linen,  &a,  Archbishop 
Cra/amer's  portrait  by  Holbein,  the  India  cabinet  in 
drawing  room,  and  striking  watch,  and  my  diamond  ear- 
rings and  pins,  as  heir  looms,  with  my  estate,''  the  words  to 
be  interpreted  being  ''all  my  Qv^ndon  Hall  Estates  in 
Essex," 

The  law  has  become  so  settled  by  numerous  decisions,  as 
to  how  (siT  external  evidence  is  admissible,  and  what  that 
species  of  evidence  must  be,  that  I  need  only  sum  up  what 
appears  to  be  the  result  of  the  authorities.  Of  course  in 
interpreting  any  instrument  which  purports  to  deal  with 
property,  some  extrinsic  information  is  necessary,  in  order 
to  make  the  words,  which  are  but  signs,  fit  the  external 
things  to  which  those  signs  are  appropriate.  In  reality, 
external  information  is  requisite  in  construing  every  instru- 
ment; but  when  any  subject  is  thus  discovered,  which  not 
only  is  within  the  words  of  the  instrument^  according  to  their 
natural  construction,  but  exhausts  the  whole  of  those  words, 
then  the  investigation  must  stop  ;  you  are  boimd  to  take 
the  interpretation  which  entirely  exhausts  the  whole  of  the 

VOL.  I.  Q  Q  K.  !• 


June29tA. 
JudffneiU. 


JiidgmcnK 
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series  of  expressions  used  by  the  taataftor,  and  ate  noi 
permitted  to  go  any  further.  To  that  extent,  the  Coort 
is  always  at  liberty  to  go,  in  interpietiBg  a  wilt;  m  adker 
words,  I  am  to  place  myself  in  the  position  of  the  testator, 
with  the  knowledge  of  all  the  fisMrls  with  whick  he  was 
acquainted;  but  I  am  not,  in  the  course  of  interpretation,  to 
introduce  any  eyidence  whatever  (^  what  were  the  intenti<HB 
of  the  testator,  as  contrasted  with,  or  extending,  or  contract- 
ing the  language  whi<^  he  has  used.  Ther^fcnre^  wbe&  I&J 
such  a  description  a»  "my  efitote^."  without  the  wocdl^aH," 
IB  the  parish  of  il.«.  aad  I  learn  thab  there  are  ive  eslata 
in  the  parifib  of  A.^  both  ctf  whidi  eonespeiiid  witk  the 
de¥iae»  they  wffl  pass :  ih^  do  not  howesver  e»lmnrt  the 
w<Mrdi  of  the  gilk^  tbefe  may  be  a  thixd  estate;  ^nt  aa  soeo 
as  I  have  asoertaiaed  all  the  estatea  whiek  the  tieatalox  had 
in  iihe  parish  of  ^.,  thea  his  own  language  has  dxamn  the 
bouBdai7  as  stricUy  as  if  I  had  a  map  designatiag  the 
parish,  and  designating  the  pioperty  therein  comfirisect  and 
I  cannot  take  ocie  step  beyond  the  limit  whichb  he  has 
joesmbedt  Where  a  testator  vseei  knguage  wh»^  io  itself 
is  not  thus  definite,  but  is  to  a  certain  extent  popular^  and 
does  not  point  out  the  subject  referred  to  by  any  strict 
boundaiy,  then,  again,  of  course  I  have  to  af^y  the  ka«w- 
ledge  I  may  acquire  &om  extrinsic  circumstancea  te  tiie 
interpretaAioa  of  ihewoidshehaausedinhismQ;  and  when 
I  anive  at  anything  whiqh  comfdetely  exhaiusts  the  whole 
cxf  those  words,  then»  and  oot- tiU  then>  am  I  rostriietediaiay 
inquiry  and  examination  into  extrinsic  circumstancasN 

Now  the  cases  have  gone  to  a  great  refinement  in  one  par- 
ticular instance.  I  allude  to  Doe  v.  Chichester  (ci)  and  Dot 
V.  L(yrd  Jersey  (6).  Lord  8t,  Leonarda  says,  that  the  only 
way  in  which  the  decision  in  Doe  v.  Chichester  can  be  pro- 
perly supported  is  this — that  all  the  parties  agreed  that  the 
words,  "  my  estate  of  Ashton  "  meant  "  my  estate  at  Ash- 

(a)  4  Dow,  65.  (6)  3  R  &  C.  870. 
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Uyi^    Whether  that  k  correet  or  not  may  possibfy  be  even 
now  a  subject  of  questkxi;  but  if  ereiy  one  agreed  that 
the  estate  of  Ashtan  meant  the  estate  at  Aahton  it  was 
brought  within  the  ordinary  ease  of  an  estate  deined  within 
the  limited  botmdary  of  a  parii^  and  acoMrdingly  all  far- 
ther evidence  was  excluded.     In  Doe  v.  Lord  Jersey y  on 
the  other  hand,  where  the  subject  was  described  as  *'my 
Briton^  Ferry  Estate,"  there   W8»  a  parish    of  BriUm 
Ferrj/y  but  the  gift  waft  held  not  to  be  confined  to  estates 
in  the  parish  of  Briton  Ferry.    Although  we  have  not 
the  ultimate  deciskm  which  waa  arrived  at  in  the  matter, 
we  have  enough  to  diew  that  evidence  was  admitted, 
and  in  the  opini(«i  of  the  Judges  justly  and  properly  ad- 
mitted, to  pro¥e  that,  under  the  term  Briion  Ferry  Estate^ 
the  testatoor  was  describing'  an  estate  that  had  acquired  or 
might  have  acqi&iied  thai  naane,  or,  at  all  events^  that  it 
was  considered  to  be  open  to  evidence  to  shew  that  there  was 
an  estate  which  had  acquired  that  name,  and  that  when  he 
used  the  words  **  Briton  Ferry  Estate ''  the  question  of  parcel 
or  no  parcel,  or  what  waff  comprised  in  the  wh<^e  ol  that  gene- 
ral designation,  was  a  question  to  be  determined  by  a  jury, 
»r,  in  other  words,  was  open  to  extrinsic  evidence.  Every  one 
of  the  Judges  appears  to  have  been  of  that  opinion.    Lonf 
TerUerden  delivered  the  opinion  of  the  ten  Judges,  saying, 
that  the  words  "all  my  BrUonFerry  Estate^'  denoted  the? 
property  or  estate  which  was  known  by  the  testatrix  by 
the  name  of  her  Briion  Ferry  Estate,  and  not  an  estate" 
locally  ffltuate  in  the  parish  or  township  of  Briton  Ferry; 
and  that,  consequently,,  a  question  arising  upon  any  parti- 
cular tenement  was  properly  a  question  of  parcel  or  no  par- 
ed; and  therefore  they  thought  the  several  matters  oflfered 
to  be  proved  and  given  in  evidence  on  the  part  of  the  De- 
fendant were  admissible.     They  subsequently  held,  that 
the  finding  of  the  jury  did  not  shew  that  any  estate  was 
known  to  the  testatrix  by  that  name.     Of  course  its  being 
known  in   any  other  manner  was  a  matter  immaterial 
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What  you  want  to  know  is,  what  the  testatrix  intended  in 
her  vocabulary,  when  she  used  the  particular  designation 
"  my  Briton  Ferry  Estate."  The  jury  having  found  thai 
it  had  been  known  for  forty  or  fifty  years  by  that  title,  the 
Court  held  that  there  was  nothing  to  shew  that  that  de- 
signation might  not  have  terminated  long  before  the  tes* 
tatrix  was  acquainted  with  it;  and  there  was  nothing  to 
connect  it  with  the  testatrix,  or  to  shew  that  she  intended 
by  those  words  to  pass  the  property. 


There  is  another  case  which  is  more  singularly  applicable 
to  this  than  the  Briton  Fet^ry  case,  and  which  illustrates 
very  well  the  principle:    I  refer  to  Okeden  v.  CUfdett, 
before  Lord  Eldon(a).    It  was  in  many  respects  a  v^y 
remarkable  case.     The  testator  there  had  certain  property 
in  England  proper.     He  had  a  large  estate  in  WdleSr 
in  the  county  of  Carmarthen,  and  he  had  also  Irish  es- 
tates; and  he  devised  by  his  will  every  estate,  describing 
them  all  by  name,  that  he  had  in  England  proper,  in  this 
way:  All  his  property  and  so  forth,  "freehold,  leasehold, 
or  copyhold,  situate  in  the  several  parishes  of  MonckUm 
Combe,  Lyncombe,  and  Widecombe,  and  WolcGt,  and  also 
in  the  city  of  Bath."     That  included  everything  he  had  in 
En^fkmd  proper.     He  added  these  words,  "or  elsewhere 
in  the  kingdom  of  England,"    The  question  was,  whether 
or  not  evidence  was  admissible  to  shew  that  the  Carmar- 
then estates  either  did  or  did  not  pass.    The  suit  was  for 
specijSc  performance,  and  the  Court  must  of  course  be  with- 
out doubt  upon  the  question  of  title,  to  enable  it  to  make  a 
decree.     Lord  Eldon  said,  that  the  purchaser,  having  pur- 
chased the  Carmarthen  estate  under  that  devise,   could 
not  be  held  to  his  purchase;  and  the  reasons  he  gave  are 
these:  "To  say  the  least,  the  words  'or  elsewhere  in  the 
kingdom  of  England'  are  ambiguous;   they  way  mean 


(a)  2  Ku8s.  309. 
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merely  what  is  in  England,  strictly  speaking,  and  not  in 
Wales,  as  another  component  part  of  the  kingdom ;   and 
the  more  so,  that  the  words  which  the  testator  has  used  are 
words  which  in  strict  law  have  no  correct  sense;  for  at  the 
date  of  the  will  there  was  no  kingdom  of  England,"    It 
was  argued  strongly  that  the  words  were  not  open  to  evi- 
dence, because  it  was  stated  that  the  kingdom  of  England 
was  veiy  definite,  that  it  included  Wales,  and  that,  there- 
fore,  no  evidence  could  be  admitted,  any  more  than  if  it  had 
been  a  devise  of  property  in  a  given  county.     He  observed, 
there  was  no  kingdom  of  Engkmd  at  the  date  of  the  will,  the 
"  kingdom  of  Oreal  Britain"  at  the  time  of  Queen  Anne  hav- 
ing merged  the  smaller  title ;  and  then  he  continued,  **  When 
we  recollect  what  passed  in  the  House  of  Lords  ^lative  to 
lands  in  Brecon,  where  it  was  found,  that^  in  the  accounts  of 
what  was  called  the  Briton  Ferry  Estate,  which  was  men- 
tioned as  situate  in  a  certain  Welsh  county,  were  comprised 
the  accounts  not  only  of  the  estate  situated  in  that  county, 
but  also  of  certain  lands  in  an  adjacent  Welsh  county,  and 
the  Judges  were  of  opinion  that  that  evidence  was  proper  to 
be  received,  we  cannot  but  see  that  a  great  deal  of  evidence 
may  be  given  as  to  this  will  which  may  shew  either  the 
one  way  or  the  other  what  the  testator  meant  should  pass 
under  the  description  of  his  estates  in  England."    Then 
comes  this  passage,  which  has  considerable  application  to 
the  present  case:  "  Suppose  that  there  were  accoimts  of 
his  English  estates,  and  that  those  accounts  did  not  include 
his  Welsh  property,  that  fact,  if  known  to  the  testator, 
would  be  material  evidence  on  one  side.     If,  again,  ac- 
counts described  as  accounts  of  his  English  estates  did  in- 
clude the  Welsh  estates,  that  circumstance  would  be  ma- 
terial the  other  way.**    Lord  Eldon  speaks,  therefore,  of 
the  production  of  accounts  describing  the  property  as  under 
a  particular  designation,  and  considers,  that,  whether  they 
did  or  did  not  include  it,  they  would  be  important  evidence 
upon  the  subject  in  question. 
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Now  that  being  the  state  of  the  law,  I  find  the  teMatrixV 
de&ignatioii  of  the  property  in  this  case  i»  oae  which  has  no 
proper  limitation  by  metes  or  bounds;  there  is  no  descr^ 
ti(m  of  property  in  a  parish,  the  only  boondaiy  being  her 
''estates  in  Eseeoi.''  It  ia,  "all  my  Qwendcn  HaU  S^taie^ 
mEs9ex:'  The  "^  Qtcmd^  iTaK  EBtatee,'' like  the  JBri^ 
Ferry  Estate,  a  fortiori,  is  a  description  of  an  estate  known 
by  that  nama  '^Brittm  Ferry  Estate''  might  have  hcea^ 
contended  before  the  deeision  to  mean  an  estate  in  the 
parish  of  that  name;  but  Qyendon  HaU  Estate  could  not 
be  so  construed,  becaiise  there  is  no  parish  of  Qtiendon 
HaU.  Then  I  have  to  look  out  of  the  will  to  see  what 
were  the  extrinsic  sabjects  whidi  might  be  gathoed  to- 
gether under  this  description  of  Quendon  HaU  Estates; 
and  if  th^e  were  no  evidenice  dehors  the  will  beyond  this, 
that  there  was  an  (d^d  manor  house  eoXL^  **  Qvendon  HaU," 
and  certain  estates  held  a^acmt  to  and  around  that  nsanar 
house,  I  apprehend  that  probably  the  first  limitation  I  must 
puty  would  be  to  say,  that,  in  the  absence  of  other  evid^ioep 
I  must  not  go  beyond  the  manor  hall  estatea  Bat  I  am 
not  precluded  from  looking  into  further  evidence,  as  in 
the  Briton  Fen^y  case,  to  see  whether  the  testatrix  meant 
anything  more  by  this  description. 

When  I  get  to  the  further  facts^  they  are  these:  this 
lady  acquired  considerable  prepay,  consisting  of  two 
old  manor  houses^  the  one  Quendon  HaU  and  the  other 
Chickney  HaU,  and  estates  connected  with  each,  under  the 
will  of  Martha  Granvner.  Martha  Craai/mer,  it  is  stated, 
acquired  it  as  freehold  property,  but  whether  that  was  so 
or  not  it  is  not  material  to  inquire;  and  she  devised  the 
whole  of  the  property  to  the  present  testatrix,  imposing  a 
condition  in  respect  of  the  whole  of  the  property,  that  she 
should  take  the  name  and  arms  of  Oram/mer.  In  Martha 
Cranmer'e  will,  however,  the  property  is  not  described  as 
the  Quendon  HaU  Estates,  but  her  will  describes  the  es- 
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tatefl  ^  at  <Qttiieiu2on  and  tbe  other  pftiishes,  and  then  goen  _^^ 
on  to  deecribe  the  (yib^  property^  This  lady,  lafter  the 
deaik  of  MarUva  Crafym4r,  ttmxmd,  aad  made  a  settle- 
ment^ a&d  «ubfteqiiMitly  a  re-eetU^iftei^t^  ot  tibe  ptopeity^ 
I  merely  me&tioQ  these  &ct6  to  diq>06e  of  them.  I  do  not 
thmk  aDything  material  turns  upon  them.  As  fiur  as  they 
go,  it  is  negative  evidence  against  the  oontentioa  on  the 
part  of  the  devisees,  beoause  the  property  b  not  there  de- 
soribed  as  the  Quendon  HaU  fistates^  aiid  there  is  nothing 
that  asskts  that  view  in  that  part  of  the  case. 

But  there  is  another  docament  Which  is  of  importance, 
and  which  mist  have  been  made  soon  after  the  lady  came 
into  possession  of  the  propeityw  This  is  an  old  account  book; 
the  water  mark  upon  the  paper  is  "1814,"  and  the  first 
entries  are  dated  1811,  which  was  in  the  lifetime  of 
Manriha  Cra/rmier;  and  this  would  seem  to  imply,  that 
the  testatrix  might  either  have  copied  the  book  herself 
entirely,  or  that  she  might  herself  hav^  gathered  the  &cts 
out  of  some  other  docum^t,  and  th^  put  her  own  heading ; 
bat  I  think  that  either  view  of  the  case  will  lead  to  the  same 
residt  She  has  headed  it^  "  An  Account  of  the  Timber 
on  the  QucTidan,  Estate.''  It  does  not  signify  whether 
she  copied  Uiat  £pom  anoth^  document^  or  not  If  she 
copied  it  jBrom  another  document^  it  would  shew  that  other 
parties  had  given  the  name  "Qvsndon  Estate  "  to  tiie  pro- 
perty from  which  the  timber  was  produced  If  she  made  it 
out  herself,  it  shews  that  she  gave  it  that  namei  However 
that  was,  it  is  immc^rial,  as  it  proves  that  she  knew  it  by 
that  name.  Hiis  account  of  the  timb^  on  the  Qtiendoii 
Estate,  includes  timber  cm  a  part  of  ChickTmy.  Now  Chickh 
ney  was  the  only  other  important  portion  of  this  property 
which  came  from  Martha  Crcmmet.  There  was  an  old 
manor  house  th^e;  but  as  far  as  I  have  gathered  from  the 
evidence,  it  was  never  occupied  by  any  branch  of  the  family. 
The  &mily  always  resided  at  Quendon  Hall,  and  Ohichney 
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1855.  HaU  was  let  to  a  fanaer.  If  there  were  no  other  evidenoe 
than  that,  Qiiendon  HaU  would  prima  facie  be  the  limit; 
but  I  now  find  that  property  in  Chickney  was  treated  by 
the  testatrix  as  a  part  of  the  Quendon  Estate;  and  thai, 
proceeding  so  fax,  I  must  arrive  at  what  is  scarcely  a  vio- 
lent conclusion^  namely,  that  she  designated  as  the  Quendon 
Estate  the  whole  Chickney  property.  Since  she  included  that 
property  with  her  Qtiendon  Estate,  and  imposed  by  her 
will  upon  those  to  whom  she  gave  this  property,  whatev^ 
it  be,  by  the  name  of  the  ''  Quendon  HaU  Estates''  in  the 
plural,  the  condition  which  was  imposed  upon  her  by  the  will 
of  her  relative  when  she  took  that  property  from  her,  and 
the  Ghichney  property  is,  after  Quendon  HaU,  the  chief 
property  devised  by  that  will,  I  conclude  that  at  least  she 
intended  the  whole  .of  Martha  CranTn^r's  property  which 
was  acquired  by  her,  to  pass  under  this  designation  of  the 
"  Quendon  HaU  Estates." 

There  is  a  subsequent  document^  which  I  think  is  of  great 
importance  in  the  case.  It  is  a  document  in  the  hand- 
writing of  the  testatrix,  dated  1 844,  which  is  the  date  of  her 
will;  and  although  the  more  exact  date  of  it  is  not  fixed,  it 
must  have  been  aflber  August,  1844,  at  which  time  a  Mrs. 
Hassell,  who  is  mentioned  in  the  instrument  as  a  tenant,  first 
came  into  the  tenancy,  and  the  will  of  the  testatrix  is  dated 
in  October,  1844.  It  was  therefore,  either  very  recently 
before  the  will,  or  at  all  events  immediately  after  it  If  it 
was  immediately  aft;er  the  will,  I  apprehend  it  is  scarody 
open  to  the  observation  which  was  made  by  the  Judges  in 
Doe  V.  Lord  Jersey  (a),  that  the  property  might  have  ac- 
quired the  name,  either  before,  at  some  distant  period  d 
which  the  testatrix  knew  nothing,  or  after  her  will  was  mada 
If  the  designation  was  given  by  the  testatrix  in  that  short 
space  of  time,  before  or  after  the  date  of  her  will,  I  think  the 

(a)  3  B.  &  a  870. 
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Court  must  come  to  the  conclusion  that  the  estate  could  not  » 1855. 
have  acquired  the  name  within  the  two  months  which  in- 
tervened between  the  date  of  this  document  and  the  making 
of  the  will,  but  I  must  conclude  that  it  was  a  name  that  she 
was  well  acquainted  with  at  the  date  of  her  will.  Now,  the 
instrument  itself  is  headed,  "  1844,  Qibendon  Hall  Farms," 
under  which  a  line  is  drawn.  She  begins  with  Chichney 
Hall  Farm,  which  is  a  great  farm  independent  of  the  QueTir- 
don  Hall  Farm.  It  is  impossible  therefore,  seeing  an  instru- 
ment headed  Quendon  Hall  Farms,  and  the  first  &rm  being 
Chickney  HaU  Farm,  to  have  the  slightest  doubt  that  she 
had  applied  to  the  Chickney  property,  which  is  the  laige 
bulk  of  the  out-lying  property,  the  designation  of  her  Quen^ 
don  Hall  property.  That  is  the  first  that  is  mentioned. 
There  could  not  have  been  any  error  or  mistake.  Then 
it  goes  on  to  describe  property  in  QueTidon  and  several 
other  parishes,  the  bulk  of  it  being  derived  firom  Mra 
Martha  Crammer,  but  including  property,  some  small 
portions  of  which  were  bought  by  the  husband  of  the  tes- 
tatrix or  by  herself.  It  is  important  to  observe  that  the 
last  item  but  one  in  this  statement,  preceding  the  men- 
tion of  property  not  in  the  county  of  E^sex,  but  entirely 
dififerent  property,  is  "  Two  Cottages,  Quendon,"  Chickney 
parish  being  first  named,  and  then  Quendon  Farm,  and  a 
number  of  other  farms,  these  two  cottages  being  the  last 
item  but  one,  and  then  six  cottages  at  Newport,  which  is 
one  of  the  parishes  in  Essex  mentioned  in  the  intermediate 
descriptions.  Then  the  following  property  is  mentioned: 
"  Fee  Farm  Eent^  Northbome  Court,  Kent;  Mr.  A'Beckett'a 
house  in  Oolden  Square,  St  James';  house  in  Oolden 
Square,'ilLr.Wood;  Snow  Hill  pro^perty;  Puzej/s,  W ardour 
Street"  All  the  income  of  these  properties  ia  cast  up  toge- 
ther, and  all  come  under  the  head  of  Quendon  Hall 
Farms.  I  cannot  possibly  follow  the  argument  which  was 
adduced  to  make  me  interpret  this  as  being  a  fanciful  de- 
signation, which  the  testatrix  bad  given  to  all  her  London 
property,  calling  it  Quendon  Hall  Farms;   but  I  think. 
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tliere  is  ft  tattofiiftl  iBter^x^talioii  of  Uiis  instnimeiil^  wlikh 
I  hardly  think  that  would  be — ^I  say  it  Trith  respect — which 
will  well  make  it  indude  all  the  Ss^ex  property.     Hie  first 
ofaservatifm  I  make  ifi  this — that,  after  stopinng  at  the  ax 
cottageB  at  Kenvport — and  cottages  may  well  be  included 
under  the  head  of  fBtnning  property,  always  being  a  portnm 
of  the  &rm  property,  although  not  themselves  £Btrms — tiiere 
is  no  property  which  can  by  any  lioense  of  speedii  be  called 
afatuL  The  first  thing  is  a  fee  &rm  rent,  which  has  nothxi^ 
(tf  the  character  of  a  &nn,  asKl  the  rest  is  houses.   Suppose, 
instead  of  finding  fee  farm  rent^   I  had  found  SOfiOOl. 
Consols  mentioned  in  this  list,  could  I  have  supposed  that 
she  meant  to  include  that  in  the  Quendon  HM  Farms, 
although  she  summed  the  income  of  them  together  tinder 
one  line,  and  induded  the  interest  of  her  Oonsols  in  the 
total?    I  could  not  suppose  she  was  calling  her  Oonsols 
"  a  farm.''  I  should  have  said  she  is  describing  her  QHendan 
HaU  Farms,  and  she  has  thrown  in  the  rest  of  her  property, 
and  it  is  not  less  a  description  of  Quendon  HaU  Paims  be- 
cause she  has  added  Consols.    So,  I  think,  here  die  has 
put  these  properties  which  have  strictly  the  character  of 
ferms  under  one  general  description  of  Quendon  HtM 
Farms;  and  then  she  has  added  a  fee  farm  rent  and  four 
houses  in  LondoTh.    She  did  not  intend  to  call  those  &rms; 
but  I  hold,  oonsiBtently  with  authority,  that  this  list  is 
distinct  evidence  of  what  the  testatrix  hendf  called  her 
Quendon  Hall  property.    I  am  justified  in  saying  that 
the  property  which  she  intended  to  pass  by  that  description 
is  that  which  is  capable  of  coming  within  that  description 
in  the  list 


Then  the  question  was  raised,  whether  the  after-acquired 
property  is  included  in  the  devise,  and  I  cannot  thiok 
that  she  intended  to  include  that  A  general  description 
of  all  my  estates  in  such  a  county  would,  of  course,  accord- 
ing to  the  recent  Wilis  Act  and  late  decisions,  pass  after- 
acquired  property  in  that  county;  but  where  the  whole 
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question  in  the  cause  jb,  what  is  meant  by  a  pfirticolar 
term,  and  one  can  only  arrive  at  it  by  finding  that  this 
term  is  an  arbitraiy  designation,  which  has  acqnired  a  cer« 
lain  meaning  in  the  mind  of  the  testatrix;  and  I  find  this 
pioperty  which  is  here  enumerated  to  have  been  called  by 
h&r  by  this  arbitrary  designation,  I  cannot  possibly  extend 
that  to  other  property  to  which  she  has  not  ascribed  the 
arbitraiy  designation,  although,  if  I  were  allowed  to  consi- 
der what  she  might  have  dome  if  she  had  been  informed  of 
whatshe  ought  to  do  for  that  purpose,  I  should  think  it  pro- 
bable that  she  would  have  added  these  small  properties 
which  she  afterwards  acquired,  so  as  to  allow  them  to  pass 
in  the  same  manner  as  the  rest  But  I  cannot  find  any- 
thing which  will  pass  them  by  force  of  the  new  Wills  Act 

I  ought  to  notice  an  aigument  on  the  part  of  those  who 
opposed  this  view.  CMims'  Farm  is  on  this  list,  and  Ccl' 
U/ns'  Farm  is  given  specifically  in  the  wilL  It  was  sug- 
gested in  aigument^  that^  if  she  had  meant  Collins'  Farm, 
which  is  in  this  Ust  to  be  part  of  her  Quendon  Hall  Es- 
tates, she  would  have  said  in  her  will,  all  the  rest  of  my 
Q^ffndon  Hall  Estatea  That  aigument  would  perhaps 
have  been  more  just  and  forcible  if  the  devise  of  the  Qtterir- 
don  Hall  Estates  had  come  immediately  after  the  devise 
of  CoOma'  Farm,  when  the  thing  was  firesh  in  her  memory. 
But  she  gives  CoUme'  Farm  in  the  first  instance,  and  then 
several  other  properties,  being  the  properties^  other  than 
farms,  mentioned  in  this  very  document,  and  then  she  pro- 
ceeds to  give  "  all  my  Qv^Tidon  Hall  Estates."  I  do  not 
think,  therefore,  that  this  argument  should  make  me  reject 
the  evidence  afforded  by  the  list  I  think  that  the  devise 
in  question  includes  all  the  property  mentioned  in  this  docu- 
ment down  to  the  description  of  her  house  in  Kent,  exclu- 
sive of  CcUvna'  Farm,  which  is  expressly  given. 

I  have  purposely  not  relied  upon  an  argument,  founded 
upon  the  expression  ''  falling  into  my  estate,"  used  in  the 
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will,  namely,  that  the  use  of  those  words^  ''  fidliog  into  mjr 
estate,"  means  that  she  intended  that  ChMins*  Farm  was  part 
of  the  Quendon  HaU  Estate;  and  that  I  should  read  it  as  if 
it  was  "  shall  &11  into  my  QuendonHM  Estate/'  in  ord^  to 
test  what  she  means  by  Quendon  HaJL  I  leave  that  question 
wholly  open  and  untouched,  because  it  may  come  on  herB> 
after;   but  I  think  that  the  ailment  is  an  attempt  ta 
solve  a  doubt  by  another  devise  admitting  of  doubt  itself 
As  the  property  called  "  The  Views "  is  not  m^itioned  in 
that  list  I  decide  nothing  as  to  it     The  estate  in  her  own 
occupation  would  clearly  be  part  of  the  Quendon  HaU 
Estate;  and  I  think  also  the  tithes  mentioned  in  the  Ust, 
as  they  were  let  by  her.     My  decision  now  is  Mily  that  the 
devise  of  the  QueTidoii  Hall  Estates  included  all  the  pro- 
perty in  Eaeex,  except  The  Views  and  the  property  pur- 
chased after  the  date  of  the  wilL     I  do  not  decide  whether 
the  reversion  of  Collins'  Farm  passed;   that  question  will 
arise  hereafter.     I  refer  the  matter  back  to  Chambers. 


July  2ncL 


Bequett — 
Chariiy^ 
"  Establiahing 

Mortmain, 


DUNN  V.  BOWNAS. 

jDY  his  will,  dated  in  1832,  James  ArcKbold,  late  of  Gal- 
lowgate,  in  Ifewca^tle-upon-Tyne,  slater,  gave  and  be- 
queathed to  his  sisters  Frances  and  Jane  Archbold,  spin- 
sters, "all  my  real  and  personal  property,  subject  to  the 
payment  of  my  just  debts,  and  together  with  the  donations 
and  legacies  under  mentioned." 


A  bequest  of 
45002.  to  the 
mayor  and 
corporation  of 
NewauUe,  in 

trust  for  the  purpose  of  establishing  a  hospital  for  twelve  poor  widows,  with  a  monthly  al- 
lowance of  20«.  to  each,  the  surplus  to  be  applied  in  providing  for  them  coals  and  clothing 
annually,  or  any  other  necessary  they  may  require.  The  above  bequest  to  be  carried  into 
effect  at  the  death  of  the  testator's  sisters,  or  during  their  lives  if  they  should  think  proper, 
in  which  case  they  should  be  allowed  to  name  the  first  inmates: — Held,  that  the  Court 
could  not  execute  this  trust  without  providing  permanently  a  house  for  a  hospital,  and 
therefore  the  gift  was  void. 

Nor  was  the  gift  rendered  valid  by  proof  that  the  testator  was  a  member  of  the  corpora 
ation  of  NewccutU,  aud  that  he  know  the  corporation  had  been  in  the  habit  of  supplying 
land  for  tho  purpose  of  establishing  charities  which  wore  endowed  by  like  bequests;  for 
the  will  should  poiut  specifically  to  land  already  in  mortmain,  as  that  to  which  the  gift  was 
intended  to  apply,  in  order  to  avoid  tho  eObct  of  tho  statute. 
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Then  followed  numerous  legacies,  and  among  the  rest 
this:  "I  give  and  bequeath  to  the  mayor  and  corporation 
of  NewcaaUe-v/pon-lyTie  4500?.,  in  trusty  for  the  purpose 
of  establishing  aQ  hospital  for  twelve  poor  widows,  with  a 
monthly  allowance  of  twenty  shillings  to  each,  the  surplus 
to  be  applied  in  providing  for  them  coals  and  clothing  an- 
nually, OF  any  other  necessary  they  may  require.  The 
above  bequest  is  to  be  carried  into  effect  at  the  death  of 
my  sisters,  or  during  their  lives  if  they  think  proper;  in 
wliich  case  they  shall  be  allowed.to  name  the  first  inmates^ 
and  the  vacancies  as  they  may  occur  to  be  filled  up  by  the 
corporation." 

The  testator  died  in  January,  1849. 

Evidence  was  given  that  the  testator  was  a  member  of 
the  corporation  of  Newcastle,  and  was  aware  that  the  cor- 
poration had  in  some  instances  provided  land  for  the  pur- 
poses of  similar  gifbL 
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Mr.  W.  M.  James,  Q.  C,  and  Mr.  Boies,  for  the  executors.      ^^v^sMm. 

Mr.  RoU,  Q.  C,  and  Mr.  Smythe  for  one  of  the  residuary 
logateea 

If  the  due  execution  of  the  trust  require  that  the 
trustee  should  purchase  land,  the  gift  is  void.  That  it  may 
be  possible  in  executing  it  to  evade  the  Mortmain  Act 
will  not  support  the  gift.  In  Ed/wards  v,  HaU  (a),  your 
Honour  said,  that  the  word  *^  establish  '*  in  such  cases  was 
a  dubious  word  of  flexible  meaning,  the  construction  of 
which  must  depend  upon  the  context 

In  Attorney-General  v.  WitUamsQ)),  the  gift  was  of 
stock,  upon  trust,  to  pay  the  dividends  "  for  and  towards 


(a)  17  Jur.  695. 


(6)  2  Cox,  387. 
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the  establishing  a  achool;**  overpIiM  to  bay  **  books,  fae, 
wearing  apparel,  and  other  neoessary  thmgs  for  ike  poor 
children  in  the  said  school,  and  pladag  them  out  appieft- 
tices  from  time  time;  .  .  .  but  no  part  of  the  sui 
dividends  and  proeeeds  shotdd  be  applied  to  buy  ^ctuk, 
drink,  or  lodging  for  the  said  scholars:'^'  and  this  gift  ^» 
held  to  be  good.  In  Hensbc^w  y.  Aikifiaon  (i»),  the  test** 
tor  expressed  his  wish  that  a  bine  eoat  si^ool  diouM  be 
** erected,'^  and  a  blind  asylnm  "established;'^  and  he  be- 
queathed certain  sums,  in  trust  for  these  dtarities^  aoJ 
directed  that  such  moneys  should  not  be  applied  in  tbe 
purchase  of  lands  or  the  erection  of  buildings,  '*H  heins 
my  expectation  that  other  persons  'will  at  their  expense 
purchase  lands  and  buildings  for  those  purposes:'^  and  the 
bequest  was  hdd  to  be  good.  In  Tryt  v.  Tk&  Corporation 
of  Gloucester  (b\  there  was  a  bequest  of  moBey  to  trustfies, 
upon  trust,  in  the  event  of  any  land  being  given  to  them 
for  the  purpose  of  the  testator's  charity  within  ten  yeao 
after  his  death,  to  build  and  fiimish  a  hospital  thereon,  but 
no  part  of  the  money  was  to  be  applied  in  procuring  or 
purchasing  land;  and  if  mme  was  given  within  ten  yean. 
bequest  over:  and  this  was  held  to  be  void.  At  the  date 
of  the  death  of  the  testator  the  corporation  had  no  power 
to  provide  land  for  the  proposed  charity  (c). 

Mr.  Headlamy  Q.  C,  and  Mr.  CiairTis  for  the  mayor  ^^ 
corporation  oiNewcasAe. 

The  circumstances  and  &ct8  in.  the  testator's  knowledge 
when  he  made  this  will  must  be  rq;arded  It  is  proved,  that 
he  was  a  monber  of  the  corporation,  and  knew  that  in  sinubr 
cases  the  corporation  had  supplied  land  for  charitable  po^ 
poses,  for  which  like  bequests  had  been  mada  [  VlCB-CflAN- 
CELLOR — ^Would  it  be  incumbent  on  them  to  provide  the 
land  if  they  accepted  the  trust  ff    They  certainly  could  not 


(a)  3  Madd.  300.       (6)  14  Beav.  173.       (c)  5  &  6  WilL  4,  c  7& 
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carry  it  out  otherwise.  The  testator  did  not  mean  that  the  ^^^ 
principal,  but  only  the  income,  of  his  bounty  should  be  ap- 
plied,  and  that  could  not  be  intended  to  be  laid  out  in  build- 
ing. On  this  point  the  cases  are  uniform :  Attomey-OeTieral 
V.  WiUdama  (a).  [Vice-Chancellor. — ^The  Court  in  that 
case  laid  stress  upon  the  trusts  exhausting  all  the  dividends.] 
That  is  the  case  here.  The  income  hero  would  be — say 
180£  a  year;  and  of  this  twelve  poor  widows  are  to  take 
among  tliem  IS61,  and  the  surplus  income  he  directs  dbaQ 
be  used  for  coals,  ftc; 

In  Longstaff  v.  Ren/whaon  (6),  the  gift  was  towards  es- 
tablishing a  school,  "now  or  hereafter  to  be  built;**  and 
this  was  held  to  be  void.  In  Attomey-Oeneral  v.  HaU  (c\ 
the  gift  was  in  like  manner  "towards  the  establishing  a 
school,"  and  was  void.  In  Re  Clomcy  (c2),  n  gift  of  a  sum 
of  stock,  to  be  applied  "for  the  establishment  of  a  charity 
school  for  poor  Catholic  children  in  Reading^  was  held 
void.  [Vice-Chancellor. — In  The  Mayor  cf  Feveraha/m 
V.  Ryder  (e),  it  was  decided  that  such  a  gift  was  not  void  if 
the  trustees  had  an  option  to  lay  it  out  in  land  or  not 
under  the  trustl  It  is  at  least  doubtftd  whether  the  Court 
in  this  case  would  allow  the  trustees  to  lay  out  any  part  of 
the  money  in  buying  land:  see  Cawood  v.  TTiompson  (f). 

In  Johnston  T.  Swann  (g),  a  diroetioa  to  a|^y  the  divi- 
dends and  interest  of  a  fund  ^in  payii^  the  expenses  of 
pnmdhig  a  proper  school  house  for  the  instructing  of  twenty 
poor  girls,''  was  held  good,  because  only  the  dividends  were 
to  be  used,  and  a  sehoc^  house  might  be  hired. 


(a)  2:  Cox,  387.  {e)  To  be  reported  by  Messrs, 

(&)  I  Drew.  2&  De  a,  Maa,  &  O. 

(c)  9  Hare,  647.  (/)  17  Jur.  798. 

{d)  16  Beav.  295.  (^)  3  Madd.  457. 


CASES  IN  CHANCERY. 
Mr.  Wideena  for  the  Crown. 

Mr.  Fdber  and  Mr.  Hughes  for  other  partie& 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  am  compelled,  though  with  great  reluctance  to  decide 
that  this  gift  cannot  be  carried  into  effect  consistently  with 
the  authorities  upon  this  subject  I  have  little  doubts  that 
the  testator  contemplated  the  probability  of  the  mayor  and 
corporation. doing  what  it  seems  they  had  done  in  similar 
cases,  namely,  finding  the  land  and  house  for  a  hospital; 
and  that  he  directed  on  that  assumption  the  payments  of 
twenty  shilHngs  a  month  mentioned  in  his  will  to  be  made. 
But  the  question  is,  how  this  Court  ought  to  execute  the 
charitable  trust  ?  If  I  were  to  hand  the  fund  over  to  the 
mayor  and  corporation,  I  should  not  know,  after  all,  that 
they  would  provide  out  of  their  own  fimds  a  proper  hos- 
pital. I  am  called  upon  to  execute  a  trust  of  45002L,  "  for 
the  purpose  of  establishing  an  hospital,''  with  a  direction 
that  the  testator's  sisters  should  be  allowed  to  name  the 
first  inmate&  I  think  that  it  is  impossible  to  deny,  that 
under  the  terms  of  such  a  bequest  a  building  must  be  es- 
tablished for  the. purposes  of  the  charity. 

In  Tlie  AUomey-Oeneral  v.  WHUa/ma  (a),  where  the 
gift  was  for  the  purpose  of  establishing  a  school,  it  was 
held,  that  it  was  not  void ;  because  a  school  might  be  esta- 
blished without  building  or  bringing  fresh  land  into  mort- 
main. Here,  however,  the  purpose  is  to  establish  a  hospi- 
tal, which  can  hardly  be  done  without  having  land  devoted 
to  that  particular  object  The  rule  in  these  cases  now  is, 
that  the  Court  does  not  say,  a  bequest  of  this  kind  is  void 


(a)  2  Cox,  387. 
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as  a  gift  in  mortmain,  because  the  trustees  may^  under  the 
terms  of  it,  lay  out  money  in  pmrchasing  land  without  com- 
mitting a  breach  of  trust  As  I  said  in  Edwards  v. 
Sail  (a),  the  gift  is  only  void  where,  from  its  nature^  the 
money  must  necessarily  be  laid  out  in  buying  land  or  for 
other  purposes  obnoxious  to  the  Law  of  M(»tmain.  If  an 
option  is  given,  so  that  the  trustees  may  employ  it  in 
other  ways,  the  gift  is  not  void  That  is  better  stated  in 
Sorreshy  v.  HoUina  (b),  and  by  the  Lords  Justices  in  The 
Mayor  of  Fa^verahamfiy.  Ryder  (c).  In  those  cases  there 
was  a  dear  power  to  apply  the  legacies,  which  would 
have  been  within  the  Mortmain  Act ;  jei,  as  those  were 
not  the  necessary  modes  of  executing  the  trusts,  the  gifts 
were  not  considered  to  be  void :  as  for  instance,  in  Sorreshy 
T.  HoJU/nSj  where  the  words  of  the  trust  were  **  by  purchase 
of  lands  of  inheritance^  or  otherwise/' 
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The  question  is,  in  what  way  must  the  Court  direct  the 
trustees  to  apply  the  legacy ;  and  the  Court  will  not  direct 
the  trustees  to  lay  it  out-in  bringing  land  into  mortmain,  if 
there  be  any  other  mode  of  employing  it  in  conformity  with 
the  trust  The  Court  may  then  consider  it  more  beneficial 
to  lay  out  the  money  in  some  other  moda  But  if  the 
trust  be  to  establish  a  hospital,  the  only  way  in  which 
this  can  be  done  is  to  buy  a  house  with  part  of  the  fund ; 
and  in  order  to  exempt  such  a  bequest  from  the  operation 
of  the  statute,  if  the  testator  is  not  thinking  of  building,  or 
of  only  building  on  land  which  is  already  in  mortmain,  he 
should  point  that  out  specifically ;  and  if  he  do  not  do  so,  the 
bequest  must  be  void.  It  is  true  that  Lord  Hardwicke  in 
AUomey-Oeneral  y.  Bowles  (d),  once  held,  that  where  there 
is  a  possibility  of  acquiring  land  in  some  other  way,  such 
a  bequest  does  not  come  within  the  Statute  of  Mortmain ; 


(a)  17  Jnr.  695. 

(b)  9  Mod.  221 
(e)  18  Beav.  318. 

VOL  L 


ported  by  Measn.  De  QtXy  Mac- 
Daghten,  &  Gordon. 
To  be  re-         (d)  3  Atk.  806. 
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but  tliat  was  overruled,  and  now  the  land  must  be  poiirted 
out  I  cannot  r^ard  what  was  probably  passing  in  the 
mind  of  the  testator ;  if  he  had  expressed  it^  the  gifi  would 
scaroely  have  been  good,  according  to  2^  Attorney-Oeneroi 
V.  Davies  (a) ;  but  here  I  find  no  intimation  that  he  thought 
that  the  corporation  would  provide  the  land,  and  I  cannot 
establish  the  gift  by  assuTning  that  he  believed  thej  would 
do  as  they  had  done  in  similar  casea  I  do  not  think  the 
reference  to  the  surplus  income  is  sufficient  to  alter  the 
plain  conclusion,  that^  in  order  to  execute  this  trusty  it  ^ 
necessary,  first,  to  provide  a  house  for  the  hospital 

(a)  9  Yes.  535. 


SILLIBOURNE  v.  NEWPORT. 

John  SWAPPER  by  his  will  gave  all  his  real  estate 
and  the  residue  of  his  personal  estate  to  the  Plaintifi 
(whom  he  appointed  his  executors),  upon  trust  (but  subject 
and  without  prejudice  to  the  power  thereinafter  given  to 
them,  at  their  discretion  to  apply  during  the  lifetime  of  his 
mfe  Sarah  any  part  not  exceeding  one  moiety  of  the 
annual  income  of  such  real  estate  and  residuary  personal 
estate  and  securities  for  or  towards  the  maintenance  and 
education,  or  otherwise  for  the  benefit  of  his  daughter),  from 
time  to  time  during  the  lifetime  of  his  wife,  to  pay  the 
annual  income  of  the  said  trust  fiinds  for  her  own  support^ 
and  the  maintenance,  support,  and  education  of  his  daugh- 
ter, in  such  manner  as  she  should  think  proper,  without 
being  in  anywise  accountable  for  the  same  ;  and  after  the 
decease  of  the  testator's  wife,  upon  certain  trusts  for  the 
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benefit  of  his  daughter  when  she  should  attain  twenty-one  1855. 
or  many,  of  any  husband  who  might  survive  her,  and  of  her  sillibouiinb 
children;  the  daughter's  life  interest  being  given  to  her 
separate  use  during  coverture.  And  the  testator  declared 
that  it  should  be  lawful  for  his  trustees  at  their  discretion 
to  apply  during  the  life  of  his  wife  any  part  not  exceeding 
one  moiety  of  the  annual  income  of  his  said  real  and  resi- 
duary personal  estate  and  securities,  and  after  the  decease 
of  his  wife  during  such  time  as  his  daughter  should  be 
tmder  the  age  of  twenty-one  years  and  unmarried,  all  or 
any  part  of  such  annual  income  for  or  towards  the  main- 
tenance and  education  of  his  daughter,  or  otherwise  for  her 
benefit,  in  such  manner  as  the  trustees  should  think  pro- 
per. The  will  contained  a  proviso,  that,  notwithstanding 
any  of  the  trusts  thereinbefore  contained,  it  should  be  law- 
ful for  the  trustees,  either  during  the  life  of  the  testator's 
vrife  or  after  her  decease,  and  either  before  or  after  his 
daughter  should  attain  the  age  of  twenty-one  years,  to 
raise,  by  such  means  as  the  tmstees  should  judge  expedient, 
out  of  testator's  residua^  personal  estate  the  sum  of  5002., 
and  pay  the  same  towards  her  advancement  in  life,  or  in 
or  towards  supplying  her  necessities  in  contemplation  of 
marrii^,  or  otherwise  for  her  benefit 


The  testator  died  in  January,  1821. 

In  December,  1852,  the  daughter,  then  aged  nineteen 
years,  married  the  Defendant  Spicer.  In  April,  1853,  the 
testator's  widow  married  the  Defendant  Newport,  having 
previously  executed  settlements  of  all  her  interest  under 
the  wilL 


From  the  time  of  the  testator's  decease  to  September, 
1852,  the  Plainti£E9  paid  the  income  of  the  trust  estate  to 
his  widow.  After  the  daughter's  marriage  the  Plaintiffs 
paid  half  the  income  to  her.     They  also  raised  out  of  the 
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personal  estate  and  paid  to  the  daughter    the  sum  of 

5oo;. 

In  October,  1853,  the  Plaintifib  instituted  the  present 
suit  for  the  administration  of  the  testator's  real  and  per- 
sonal estate,  praying  in  the  usual  form  to  have  the  trosts  of 
the  will  performed  and  carried  into  execution  under  the 
direction  of  the  Court 

After  filing  their  bill  the  Plaintiflfe  continued  to  pay  one 
moiety  of  the  income  of  the  trust  estate  to  the  daughter;  and 
upon  the  cause  coming  on  for  further  consideration  they 
declared  their  intention  to  divide  the  future  income,  duxisg 
the  life  of  Sarah  Newport,  in  equal  moieties  between  the 
daughter  and  her  mother. 


Mr.  Shapter  for  the  PlamtifisL 

Mr.  Jessd  for  the  testator's  daughter  and  her  husband. 

Mr.  Pole,  for  the  Defendants  Newport  and  Sarah  his 
wife  (late  the  widow  of  the  testator),  and  for  the  trustee  cf 
her  settiement^  contended,  that  the  Plaintiffs,  by  filing 
their  bill,  had  deprived  themselves  of  the  power  of  apply- 
ing part  of  the  income  for  the  benefit  of  the  daughter; 
that,  at  all  events,  the  last  payment  made  to  her  by  them, 
professedly  in  exercise  of  that  power,  was  an  improper  sp- 
plication  of  the  income,  such  payment  having  been  voBAe 
after  the  daughter  attained  twenty-one  ;  and  that  no  hr- 
ther  payment  ought  to  be  made  to  her  during  her  mothers 
Ufa 


Judifmeni, 


The  Vicb^Chancellob  Sib  W.  Page  Wood  said,  h« 
was  of  opinion  that  the  Plaintiffi  had  not  by  filing  their 
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Newport. 
J%dgment, 


bill  deprived  themselves  of  the  discretionary  power  of  ap-  1855. 
plying  any  part  not  exceeding  a  moietj  of  the  income  of  sji^liboubne 
the  tnist  estate  for  the  benefit  of  the  testator's  daughter ; 
and  that  the  payments  made  by  them  to  the  daughter,  of 
a  moiety  of  the  income  of  the  trust  estate,  after  filing  this 
bill,  and  as  well  after  as  before  the  daughter  attained  twenty- 
one,  were  properly  made :  and  it  was  ordered,  that^  during 
the  life  of  the  Defendant  Sa/rah  Newport,  the  Plaintifis 
should  pay  half  the  income  to  her  trustee,  and  the  remain- 
ing half  to  the  testator  s  daughter  to  her  separate  use. 


I 


SOMES  V.  CUBBIK  July  lO^A  <i- 

lUA. 

N  the  early  part  of  the  year  1840,  several  persons  asso-  Public  Com- 

ciated  themselves  together  to  form  a  company,  to  be  called  ^^Am^Asteu 

«  The  New  Zealand  Company,"  for  the  purpose  of  pur-  '^^^j^/ 

chasing  and  reselling  land  in  the  island  of  New  Zealamd  »»<«»•  ««—/»• 

and    the  adjacent  islands,   and  their  dependencies,   and         -^ — 

for  the  promotion  of  emigration  thereto.      By  the  deed  soluSonof  a 

of  settlement  of  such  company,   dated  the  Ist  of  June,  c^»r^«^  . 

^  ,  ,  company,  the 

1840,  it  was  provided  that  the  capital  of  the  said  company  distribution  of 

itsasaets 
among  the 
abaieholders  most  be  regulated  by  a  consideration  of  the  entire  contract  inter  ae,  created 
as  weU  by  the  dealing?  of  the  company  as  by  the  terms  of  their  charter  and  Acts  of  Parlia- 
ment. 

The  charter  of  the  New  Zealand  Company,  after  recognising  the  feet  that  100,0001.  had 
been  subscribed  as  the  company's  capital  by  paid  up  shares  of  25L  each,  and  that  200,000^. 
more  was  to  be  raised,  declared  that  the  capital  of  the  company  should  be  800,000/.,  in 
shares  of  252.  each,  of  which  at  least  two-thinis  should  be  paid  up  within  tweWe  months 
from  the  date  thereof,  but  that  the  charter  should  be  in  full  foiHse  notwithstanding  the  re- 
maining one-third  should  not  have  been  paid  up;  and  it  provided,  that  the  proprietors,  be- 
fore or  after  any  call,  might  pay  money  in  advance  upon  their  shares,  and  that  the  com- 
pany ahould  pay  interest  upon  the  moneys  so  paid  in  advance,  and  that  every  shareholder 
should  be  entitled  to  the  ''profits  and  advantages"  attending  the  capital,  in  proportion  to 
the  number  of  shares  held  by  him.  By  the  deed  of  settlement,  it  was  provided,  that  the 
concurrence  of  three-fourths  of  the  shareholders  should  be  necessary  to  enable  the  directors 
to  make  calls.  The  company  afterwards  raised  an  additional  100,000/.  by  8000  251.  shares, 
on  which  only  122.  10«.  was  paid.  They  divided  profits  in  proportion  to  the  amount  actually 
paid.  On  the  dinsolution  of  the  company :  Held,  that  the  absots  were  diviaible  on  the  same 
principle,  and  that  the  shareholders  who  had  paid  up  251.  per  share  were  not  entitled  to  have 
122. 10«.  per  share  first  paid  to  them,  nor  wcro  they  entitled  to  be  paid  interest  on  that  sum. 
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1855.  should  consist  of  the  sum  of  100,0002.,  to  be  divided 
into*  4000  shares  of  252.  each;  and  that  the  ooiirt  of  di- 
rectcnrs  of  the  company,  mth  the  previous  ooncoirenoe 
of  three-fourths  of  the  shareholdeis  entitled  to  vote,  wbo 
should  have  been  present  in  person  or  by  proxy,  and  voted 
at  an  extraordinary  general  meeting  especially  called  for 
the  purpose,  might  at  any  time  and  from  time  to  time  in- 
crease the  capital  of  the  said  company  above  the  ssikl 
amount  of  100,0002.,  eith^  by  issuing  additional  shares  or 
by  augmenting  the  amount  of  the  existing  shores;  or  in 
such  other  manner  as  the  court  of  directors^  with  such  am- 
currenoe  as  aforesaid,  should  deem  expedient  The  whok 
of  the  4000  shares  were  subscribed  for,  and  the  full  amount 
of  252.  on  each  share,  making  up  the  said  capital  of  100,0002^ 
was  actually  paid. 

Subsequently  to  such  payment,  the  company  was  incor- 
porated by  letters  patent  under  the  great  seal,  dated  the 
12th  of  February,  in  the  fourth  year  of  the  reign  of  her 
present  Majesty.  This  charter,  after  reciting  that  diva^ 
persons  had  united  together  under  the  name  df  the  New 
Zealand  Company,  to  establish  a  company  tor  the  settle- 
ment and  improvement  of  New  Zeala/nd  and  its  dependen- 
cies, and  that,  in  order  to  carry  such  purposes  into  efieci, 
they  had  invested  a  capital  of  100,0002.,  and  had  also  en- 
tered into  a  subscription  towards  raising  the  further  sum 
of  200,0002.,  declared  that  certain  persons  therein  named, 
and  aU  such  other  person  or  persons  as  had  or  should  there- 
after become  proprietors  of  the  said  company,  in  manner 
thereinafter  provided,  should  be  a  body  politic  or  corpo- 
rate, by  the  name  of  the  New  Zealand  Company,  witi 
a  perpetual  succession  and  a  common  seal,  for  the  pur- 
pose of  pmx;hasing  and  acquiring,  improving,  cultivating^ 
letting,  selling,  granting,  alienating,  mortgaging,  charging, 
or  otherwise  dealing  with  and  making  a  profit  of  landfl^ 
tenements,  and  hereditaments  in  her  Majesty's  said  colony 
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and  its  dependendeB,  and  for  other  the  purpoees  in  the  said        1866. 
letters  patent  mentioned  And  by  such  letters  patent  it  was 
declared,  that  the  Uiem,  present  capital  stock  y  the  comr 
pamy  thereby  incorporated,  to  be  need  cund  applied  m 
carrying  on  the  aand  vmdertahmg,  should  be  the  svm,  of 
300,0002.  sterlvng,  m  shares  of  251.  each,  of  which  at  least 
two4hirds  should  be  paid  up  or  invested  within  twebve 
Toonths  from  the  date  thereof    And  it  was  thereby  pro- 
vided, that  the  charter  should  remam  i/n  full  force,  not- 
wvthstoAfiding  the  remai/rmig  thi/ird  pa/rt  of  such  capital 
should  Tiot  be  paid  up  or  i/nvested    And  power  was 
thereby  given  to  the  directors  of  the  company  to  borrow 
money  to  the  amount  therein  mentioned  for  the  purposes 
of  the  midertaking.    And  it  was  provided,  that  it  should 
be  lawful  for  the  proprietors,  or  any  of  them,  before  or 
after  amy  call  should  have  been  made  m  respect  of  amy 
shares  held  by  them  respectively,  to  pay  in  advance  (m 
case  the  directors  should  think  proper  to  accept  the  same) 
the  total  sv/ms  of  money  respectively  payaMe  in  respect  of 
such  sha/re,  or  any  part  (kereof    And  that  the  said  com- 
pany should,  and  they  were  thereby  required  to  pay  vrvter-^ 
est,  not  exceeding  51.  per  cent  for  every  lOOi.  by  the  year,' 
upon  the  moneys  so  pa4d  in  adva/nce,  or  for  so  much 
thereof  as  should  from  time  to  time  exceed  the  amount  of 
the  calls  which  should  have  been  made  upon  the  shares  in 
respect  of  which  such  money  should  have  been  so  paid,  the 
amoimt  of  such  interest  to  be  determined  by  the  directors 
And  also  that  every  person  holding  any  share  in  the 
capital  stock  m  the  sa/id  company,  his  eocecvlors,  ad- 
ministrators,  or  assigns,  should  be  entitled  to  the  pro/Us 
and  advantages  attending  the  said  capital  stock  m  pro- 
portion to  the  number  of  shares  so  held  by  hi/m,  and  should 
be  a  proprietor  of  and  in  the  said  company.     And  it  was 
declared,  that  the  several  persons  who  had  subscribed  or 
should  subscribe  towards  the  capital  stock  of  the  said  com- 
pany, or  who  should  at  any  time  thereafter  have  or  hold 
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any  share  or  shares  in  the  same,  should  pay  aay  unpaid 
sums  of  money  by  them  respectiyely  subscribed;  and 
that  it  should  be  lawful  for  the  court  of  proprietory  on 
the  reoonmiendation  of  the  directois,  to  declare  out  of  the 
profits  of  the  capital  of  the  said  company  such  dividends 
amongst  the  proprietors  as  the  court  of  directors  should  re^ 
conmiend. 

At  an  extraordinary  general  meeting  of  the  shareholders 
of  the  said  company,  held  on  the  6th  of  May,  1841,  and 
which  was  called  for  the  special  purpose  of  ratifying  and 
adopting  the  provisions  of  the  said  charter  relative  to  the 
increase  of  the  company's  then  present  capital  to  300,000!^ 
it  was  resolved,  by  such  majority  of  shareholders  as  was  re- 
quired by  the  deed  of  settlement,  that  the  company's  capital 
stock  should  be  increased  to  300,0002.,  in  accordance  with 
and  subject  to  the  provisions  in'  that  behalf  declared  and 
contained  in  the  said  letters  patont  or  charter  of  incor- 
poration : — ^that  the  several  provisions  in  the  said  letteis 
patent  in  the  forgoing  resolution  referred  to  should  be 
ratified  and  adopted,  and  that  meeting  did  thereby  ratify  and 
adopt  the  same  accordingly;  and  that  the  court  of  directors 
should  be  and  they  were  thereby  authorised  and  empowered 
accordingly  to  increase  the  company's  capital  stock  to  the 
sum  of  300,0002.,  either  by  issuing  new  shares  or  by  aug- 
menting the  amounte  of  the  then  existing  shares,  or  in  sudi 
other  manner  and  subject  to  such  conditions  and  regula- 
tions as  the  said  court  of  directors  should  deem  expedient 

At  a  special  court  of  directors  of  the  said  company,  held 
on  the  10th  of  May,  1841,  it  was,  in  pursuance  of  the  reso- 
lutions passed  at  the  said  last-mentioned  general  meeting, 
resolved — Ist  "  That  the  said  charter  of  incorporation  should 
be  accepted  and  adopted,  and  the  same  was  thereby  ac- 
cepted and  adopted  by  the  court  of  directors  accordingly. 
2ndly.  That  the  solicitors  should  be  directed  to  prepare  a 
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deed  of  sabecription  for  raising  the  new  capital  of  200,0002. 
by  the  creation  of  8000  new  shares  of  25Z.  each,  but  that 
one  moiety  only,  or  121,  lOa  per  share,  shotdd  be  payable 
in  respect  thereof,  except  with  the  joint  consent  of  the  di- 
rectors and  the  holders  of  the  said  shares^  or  of  a  general 
court  of  proprietors  convened  for  that  purpose/' 

By  an  indenture,  dated  the  first  of  June,  ISll,  and  made 
between  the  Right  Honourable  Williams  Henry  Frcmda 
Lord  Petre,  and  Joseph  SoTnes,  of  the  first  part;  WiUia/m 
Hutt  and  Arthur  WilUa,  of  the  second  part;  and  several 
other  persons  of  the  third  part ;  after  reciting  the  formation 
of  the  said  company,  and  setting  forth  the  names  of  the 
then  directors  thereof,  and  reciting  that  it  had  been  re- 
solved to  increase  the  capital  of  the  said  company  by  the 
creation  of  8000  additional  shares  of  251.  each,  and  that 
the  several  persons  parties  thereto  had  agreed  to  subscribe 
and  advance  the  several  sums  set  opposite  to  their  respec- 
tive names  in  manner  and  upon  the  terms  thereinafter 
mentioned,  it  was  witnessed,  that  the  parties  thereto  did 
thereby  covenant  as  therein  mentioned,  that  they  had  re- 
spectively subscribed  the  several,  sums  set  opposite  to  their 
respective  names  for  the  purposes  of  the  said  New  Zealomd 
Company,  and  in  accordance  with  and  subject  to  the  terms^ 
stipulations,  regulations,  and  conditions  mentioned  and 
comprised  in  the  said  letters  patent  and  charter  granted  by 
her  Majesty  for  the  incorporation  of  the  said  New  Zealcmd 
Company,  and  would  pay  the  amount  subscribed  by  each 
of  them  in  manner  therein  mentioned — ^that  is  to  say,  the 
sum  of  122.  lOd.,  in  respect  of  each  such  share  of  252.,  by  four 
several  instalments,  payable  as  therein  mentioned,  the  last 
of  such  instalments  being  payable  on  the  20th  of  January 
then  next,  and  the  residue  and  remainder  of  the  said  sums 
of  252.,  in  respeet  of  each  of  such  subscribed  shares,  in 
such  sums  and  at  such  times^  with  interest  thereon  after 
the  rate  therein  mentioned  in  case  of  any  default,  and 
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1855.^  under  and  subject  to  such  regulations^  liabilities  to  for- 
feiture, and  provisions  as  should  be  required  and  dedaied 
by  the  directors  for  the  time  being  of  the  said  oompany,  as 
therein  mentioned. 

The  whole  of  the  said  additional  shares  were  subscribed 
for,  and  122.  10s.  per  share  was  afterwards  duly  paid  up 
thereon,  making  the  further  sum  of  100,0002^ ;  but  no  fur- 
ther call  or  pajrment  had  ever  been  made  in  respect  c£  sodi 
newshare& 

Dividends  were  from  time  to  time  declared  by  the  com- 
pany.   The  first  of  such  dividends  after  the  creation  of  the 
new  shares  was  declared  at  a  meeting  of  the  pfoprietois, 
held  on  the  16th  of  November,  1841,  when  the  following 
resolution  was  passed:  ''That  the  report  now  read  be  re- 
ceived and  adopted  ;  and  that,  in  accordance  with  the  re- 
commendation therein  contained,  a  dividend  of  52.  per  c^it 
be  nowdeclaied  on  the  original  capital  stock  of  the  com- 
pany for  the  half-year  ending  the  1st  of  October;  and  that 
a  further  dividend  of  51.  per  cent  for  the  half-year  ending 
the  1st  of  April  instant  be  also  declared,  in  which  all  pro- 
prietors who  shall  before  the  1st  of  February  next  have 
fully  paid  up  their  instalments  in  the  company's  new  stock, 
shall  be  entitled  to  partidpata''    The  next  dividend  was 
declared  at  a  meeting  of  the  proprietors  of  the  company, 
held  on  the  10th  of  October,  1842,  when  it  was  resolved — 
"  That  the  report  now  read  be  adopted^  and  a  dividend  of 
two  and  a  half  per  cent,  be  dedazed  accordingly  for  the 
half  year  ending  the  1st  of  October  instant;"  and  smilar 
resolutions  for  dividends  of  the  same  amoimt  were  passed 
at  meetings  of  proprietors  of  the  said  company,  held  on  the 
30th  of  May  and  the  19th  of  October,  1843;   and  such 
dividends  were  declared  and  paid  to  the  several  shareholders 
of  the  said  company;  but  since  that  time  no  dividend  had 
been  declared  or  paid  by  the  company. 


_  i 
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By  an  Act  passed  in  the  9th  and  10th  years  of  the  reign        1855. 
of  her  present  Majesty,  chapter  382,  intitled  "An  Act  to 
grant  certain  powers  to  the  New  Zeala/nd   Company/' 
after  reciting  the  said  letters  patent^  it  is  recited  as  fol- 
lows :  "  And  whereas  the  sum  of  121.  lOd.  per  share  has 
been  called  for  and  paid  in  respect  of  one  moiety  of  the 
said  further  c^tal  of  200,000!.,  and  the  like  sum  of  122. 
10«.  per  share  is  still  payable  in  respect  of  such  furth^ 
capital,  subject  only  to  the  regulations  in  that  behalf  oomr 
tained  in  the  said  letters  patent  as  to  the  mode  and  times 
of  calling  for  the  sama"'    And  by  section  2,  it  is  enacted, 
**  That  the  clauses  and  provisions  of '  The  Ciompanies  Clauses 
Consolidation  Act^  1845,'  with  respect  to  the  distributi6n 
of  the  capital  of  the  company  into  shares,  and  with  respect 
to  the  transfer  or  transmission  of  shares,  and  with  respect 
to  the  payment  of  subscriptions,  and  the  means  of  enforcing 
the  payment  of  calls,  and  with  respect  to  the  forfeiture  of 
shares  for  non-payment  of  calls,  shall  be  incorporated  with 
this  Act  except  ao  hx  bb  the  same  are  hereby  varied  or 
excepted."    And  by  section  37,  it  is  enacted,  "That  the 
clauses  and  provisions  of  '  The  Companies  Clauses  Consoli- 
dation Act^  184$,'  wUh  reepect  to  the  rnahmg  of  ddfVidends 
and  the  giving  of  notices,  shall  be  incorporated  with  this 
Act"    The  120th  section  of  the  Companies  Clauses  Conso- 
lidation Act  provides  for  apportioning  dividends  among 
shareholders,  according  to  the  number  of  their  shares,  and 
the  amount  paid  thereoa    By  the  9  &  10  Vict  cc  42  and 
82,  and  by  the  10  &  11  Vict,  a  112,  loans  to  the  extent  of 
236,0002.  were  authorised  to  be  made  to  the  company  out 
of  the  Consolidated  Fund;  and  by  section  6  of  the  last-men- 
tioned Act^  it  was  enacted  that  the  residue  of  the  moneys 
which  should  come  to  the  hands  of  the  company,  in  respect 
of  the  lands  thereby  vested  in  them,  after  answering  the 
several  purposes  therein  mentioned,  should  be  applied,  sub- 
ject to  the  restrictions  therein  contained,  to  the  payment  of 
interest  or  dividends  on  the  capital  stock  of  the  said  com- 
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1865.  pony*  not  exoeeding  the  proportion  therein  mentioned,  and 
towards  tiie  diachaige  and  satisfaction  of  any  moneys  then 
due  and  owing  by  the  said  company  to  her  Majesty,  or  the 
Commissioners  of  her  Majesty's  Treasuiy.  And  by  secL  19> 
it  was  enacted,  that  if  the  directors  of  the  said  company 
should  give  notice  to  one  of  her  Majesty's  principal  Secre- 
taries of  State^  that  they  were  ready  to  surrender  the  cAiar- 
ter  of  the  company  to  her  Majesty,  and  all  claim  and  trtle 
to  the  lands  granted  or  awarded  to  them  in  the  said  colony, 
<M  iha  powers  (md  pHvUegea  of  iJie  a(M  c(^^  excefi 
mjuih  as  should  be  necesaary  for  encJ}lv^ 
to  receive  the  several  moneys  theremafter  mentioned,  and 
to  dAsbribuU  ths  sa/me  among  the  shareholdeTs  amd  oiher 
persons  entiUed  thereto,  amd  for  eTuxbUng  the  directors  to 
a4J^U8t  amd  dose  the  affavrs  of  the  said  company,  should 
cease  amd  determvne;  and  all  the  lands,  tenements,  and 
hereditaments  of  the  company  in  the  colony  should  there- 
upon revert  to  and  become  vested  in  her  Majesty,  as  part 
of  the  demesne  lands  of  the  Crown  in  New  Zealand,  sub- 
ject nevertheless  to  any  contracts  which  should  be  then 
subsisting  in  regard  to  any  of  the  said  lands,  and  upon  the 
condition  of  satisfying  any  liabilities  to  which  the  company 
might  then  be  liable  under  their  existing  engagements  with 
reference  to  the  settiement  at  Kelson,  or  any  liabilities 
of  the  company,  which,  during  the  suspension  of  certain 
instructions  therein  mentioned,  should  have  been  contracted 
by  them  with  the  consent  of  the  special  commissioner 
therein  mentioned  And  that  all  claims  of  the  company 
to  any  further  grants  of  land  should  cease.  And  that,  upon 
such  reversion  to  her  Majesty  of  the  lands  belonging  to  the 
company,  all  claim  on  behalf  of  her  Majesty,  or  of  the 
Commissioners  of  her  Majesty's  Treasiuy,  upon  the  com- 
pany in  respect  of  the  said  loans,  or  of  so  much  as  should 
then  remam  due  and  unpaid,  should  be  remitted  to  the 
company.  And  that  there  should  be  charged  upon  and 
paid  to  the  company  out  of  the  proceeds  of  all  future 
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sales  of  the  demesne  lands  of  ihe  Crown,  after  deducting 
the  ouUay  for  surveys,  and  the  proportion  of  such  proceeds 
which  was  appropriated  to  the  purposes  of  emigration,  the 
sum  of  268,3702.  15^.,  being  after  the  rate  of  five  shillings 
for  each  acre  of  the  1,073,483  acres  to  the  possession  of 
which  the  company  were  then  entitled,  including  therein 
24,491^  acres  purchased  by  the  company  within  their  own 
settlements,  and  then  held  as  their  private  estate,  with 
interest  aftier  the  yearly  rate  of  31.  108.  in  the  1002.  upon 
the  said  sum,  or  so  much  thereof  as  should  from  time  to 
time  remain  due  and  unpaid,  to  be  computed  from  the  day 
of  the  delivery  of  such  notice  as  aforesaid. 

The  notice  required  by  the  Act  was  duly  given  by  the 
directors  of  the  company  on  the  4th  of  July,  1850,  and 
thereupon  the  lands  of  the  company  in  the  colony  reverted 
to  the  Crown  upon  the  terms  of  the  Act 

By  the  74th  section  of  the  15th  &  16th  Vict  c.  72, 
an  Act  passed  to  grant  a  representative  constitution  to 
New  Zealand,  it  was  enacted,  that  in  respect  of  all  sales  or 
other  alienation  of  any  waste  lands  of  the  Crown  in  New 
ZeaUjmd  in  fee  simple,  or  for  any  less  estate  (except  as 
therein  mentioned),  there  should  be  paid  to  the  said  New 
Zealand  Company  towards  the  discharge  of  the  said  prin- 
cipal smn  of  268,3702. 158.,  and  interest  thereon,  in  lieu  of 
all  and  every  other  claim  of  the  said  company  in  respect  of 
the  said  sum  (save  as  thereinafter  provided),  so  long  as  the 
same  or  any  part  thereof  respectively  should  remain  un- 
paid, one  fourth  part  of  the  sum  paid  by  the  purchaser  in 
respect  of  every  such  sale  or  alienation. 

The  Plaintiff,  who  was  the  holder  of  a  numbet  of  the 
original  shares  on  which  252.  had  been  paid,  filed  the  bill  in 
this  suit  on  behalf  of  himself  and  all  holders  of  similar 
shares,  against  the  directors  of  the  New  ZedUmd  Company, 
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1856^  and  some  holders  of  the  subaequently  created  ahans,  <xi 
which  122.  109.  only  had  been  paid,  and  against  the  New 
Zealcmd  Company,  stating  as  above  stated;  and  also  stating 
that  considerable  sums  had  been  received  by  the  directon 
in  respect  of  the  said  sum  of  268,3702w  15«.,  and  the  in- 
terest thereon ;  and  that  the  directors  had  thereout  paid 
all  the  company's  debts;  and  that  there  remained  a  balance 
in  their  hands  sufficient  to  enable  them  to  divide  12,000L 
among  the  shareholders ;  and  that  the  directora  intended  to 
divide  this  ewm  rdteably  m  proportion  to  the  awma  of 
Tnoney  which  had  been  paid  by  eueh  ahareholders  reepedr 
ivdy  upon  their  respective  shares;  so  that  60002.  would 
be  distributed  among  the  original  shareholders,  and  6000L 
among  the  new  shareholders. 

Whereas,  the  Plaintiff  eUwmed,  that,  as  between  iht 
original  amd  new  shareholderSy  the  swm  of  122.  108.  paid 
on  each  of  the  origvnal  shares  beyond  the  amount  paid 
on  the  new  shares  m/ast  be  taken  as  a  payn^ent  in  adr 
vam/se  of  calls,  according  to  the  provisions  of  the  letten 
patent^  and  the  Companies  Clauses  Act,  1845;  and  that 
the  said  sum  of^l2,0002w,  and  the  other  sums  of  money 
which  should  thereafter  become  distributable  amongst  the 
shareholders  of  the  company,  ought  to  be  aj^lied  in  the 
first  place  in  or  towards  payment  to  the  holders  of  the  aaid 
original  shares  of  the  said  sum  of  122.  lOs.  per  share  so 
paid  in  advance,  making  in  the  whole  SOfiOOL,  with  in- 
terest thereon  at  52.  per  cent  per  annum;  and  thaty  after 
the  shares  should  have  been  equalised  by  such  paymiOit^the 
moneys  so  to  be  received  ought  to  be  divided  between  all 
the  shareholders  rateably  in  proportion  to  the  rwrnber  cf 
their  sha/res,  without  amy  ddstvnction  between  new  cmd 
origvnal  shcvres;  or  that^  if  the  original  shareholders  of  the 
company  were  not  entitled  to  repayment  in  priority  of  the 
principal  sum  so  paid  in  advance,  they  were  at  all  events 
entitled  to  interest  thereon,  and  to  a  proportionate  payment 
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in  respect  of  the  capital  with  the  other  shareholders;  and 
the  bill  prayed  that  the  rights  of  the  shareholders  inter  se 
might  be  declared 


Mr.  RoU,  Q.  C,  and  Mr.  Shatter,  for  the  Plaintiff. 

Mr.  Dcmid,  Q.  C,  and  Mr.  AmphleU,  for  the  Defendants. 


Vicb-Chancellor  Sib  W.  Pagb  Wood: — 

The  points  arising  in  this  case  are  very  clearly  and  suc- 
cinctly stated  in  the  bill,  which  was  prepared  by  one  who 
has  just  been  so  abruptly  removed  from  us,  and  whose  loss 
we  so  deeply  deplore.  We  may  indeed  say  of  him,  Multis 
ille  bonis  flebilis  ocddit;  but  none  will  feel  a  more  deep  or 
lasting  regret  than  those  who  were  acquainted  with  him 
professionally,  and  who  will  always  look  back  upon  his 
ability  and  integrity  with  admiration,  and  upon  his  gentle- 
ness and  courtesy  with  affection  (a). 

Two  points  occur  for  consideration.  These  are,  first, 
whether  or  not,  in  dealing  with  the  fund  belonging  to  the 
New  ZedUmd  Company  upon  the  closing  of  their  affairs, 
that  portion  of  capital  should  first  be  replaced  which 
was  advanced,  as  it  is  said,  in  excess,  by  the  earlier  share- 
holders, who  took  shares  upon  which  they  paid  up  25L  a 
share,  making  a  capital  sum  of  100,0002.,  before  any  portion 
is  repaid  of  the  capital  which  was  advanced  by  those  who 
took  the  subsequent  shares,  upon  which  they  paid  up  only 
12^  IO9.  per  share. 


(a)  The  bill  was  drawn  by  Mr. 
John  Venn  Friar,  On  the  3rd 
day  of  July  instant  his  numerous 
friends  in  the  profession  were 


ahocked  by  the  news  of  the  death 
of  this  gentleman,  occasioned  by 
a  fail  from  a  horse  on  the  even- 
ing of  the  preceding  day. 


Jtdy  nth. 

Judgment, 
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1865.  The  Beoond  question  ia,  whether  <»-  not   any  interest 

should  be  allowed  in  lespeet  of  the  advances  made  by  ibost 
who  have  paid  up  25Z.  upon  each  of  their  shares. 


Jmd^fwteiU, 


As  to  the  second  question,  it  seems  to  be  quite  dear, 
looking  to  the  whole  of  the  charter,  what  was  its  efiect 
Alter  reciting  that  there  were  paid-up  shares  amauntbg 
to  the  sum  of  100,0002.,  it  contemplated  the  fonnaticfi 
of  additional  capital  to  the  extent  of  SOO^OOOi^  of  winA 
it  provided  that  lOOfiOOl.  must  be  paid  up,   and  that 
the  remaining  100,0002,  might  remain  in   abeyance  as 
long  as  the  company  might  think  fit^  without  pr^udice 
to  the  rights  conferred  by  the  charter.      Theo  it  pro- 
vided that  all  persons  who  should  pay  up  in  advance  tk 
full  amount  of  the  new  shares,  should  be  allowed  intereet 
in  respect  of  so  much  paid  by  them  as  should  not  ha¥« 
been  called  for.     It  appears  to  be  dear,  therefor^  tiiat 
the  Crown  in  granting  this  charter,  treating  the  100,OOOJL 
-as  paid-up  capital,  must  have  been  aware  that  as  to  those 
shares  the  provisions  in  the  charter  for  payment  of  intere^ 
were  wholly  inapplicable,  and  those  provisions  accordingfj 
could  <»ily  have  referred  to  future  sharea    And  when  the 
charter  was  adopted  by  the  original  shareholders,  and  bj 
those  who  were  called  upon  to  supply  fresh  capital,  it  most 
have  been  understood  by  all  parties  that  the  terms  on  whidi 
the  additional  capital  was  to  be  advanced  were  simply 
these,  namely,  that  calls  were  to  be  made  to  the  amount  of 
122.  lOa  each  upon  the  new  shares  in  the  first  instance^ 
and  not  beyond  that  amount  except  in  the  manner  pro- 
vided by  the  deed,  that  is  to  say,  by  the  joint  consent  d 
the  directors  and  shareholders,  or  by  a  general  resolution  of 
the  whole  body  of  the  company.    Those  provisions  having 
been  made,  it  could  not  be  intended  that  any  interest 
i^ould  be  paid  on  shares  on  which  the  capital  was  all  paid 
up,  and  in  respect  of  which  no  caUs  could  ever  be  made. 


JwigtMtU. 
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The  only  question  then  is  as  to  the  capital  The  maimer 
in  which  that  has  been  dealt  with  by  the  deed  of  settlement 
and  the  charter,  taken  together,  is  certainly  somewhat  am- 
biguous. Considering  the  terms  of  the  charter;  the  course 
which  the  company  took  by  raising  shares,  and  saying  that 
122.  10a  only  should  be  paid  upon  them,  and  that  the  rest 
should  not  be  called  for,  although  consistent  with  the  provi- 
sion  that  the  charter  should  be  vaUd,  notwithstanding  that 
one-third  of  the  proposed  capital  was  not  raised,  yet  was 
not  consistent  with  that  part  of  it  which  provided  for  the 
divimon  of  the  income  in  proportion  to  the  number  of 
shares.  It  would  have  been  more  so  if  the  company  had 
determined,  that^  as  they  did  not  require  more  than  half  the 
additional  capital,  they  would  raise  that  sum  by  4000  252. 
shares^  instead  of  8000  122.  lOd.  shares.  The  company 
seem  to  have  felt  this,  and  when  they  came  to  make  a  divi- 
sion of  income,  they  found  that  they  could  not  with  any 
sense  of  justice  divide  it  according  to  the  ntunber  of  shares; 
inasmuch  as  there  was  one  set  of  shares  which  in  leaUty 
were  only  122.  lOe.  shares,  with  a  liability  to  become  in- 
creased by  a  call  being  made  upon  the  holders;  and  the 
other  shares  were  shares  on  each  of  which  252.  was  paid  up. 
The  course  which  the  company  took  was  to  pay  that  pro- 
portion of  the  dividend  to  each  shareholder  which  justice 
required.  That  seems  to  have  been  irregular  until  the  pass- 
ing of  the  Act^  which  incoiporated  the  Companies  Clauses 
Act>  and  made  the  120th  section  of  that  statute  applicable, 
for  the  express  purpose  of  rendering  their  proceedings  legi- 
timate. Afterwards  the  course  was  plain  and  simple.  The 
company  were  bound  to  divide  the  dividends  among  the 
shareholders  in  proportion  to  what  each  had  paid,  according 
to  the  provisions  of  the  120th  section  of  the  Companies 
Clauses  Act  What  has  actually  taken  place  is,  that  the 
holders  of  the  122.  10^.  shares  have  been  dealt  with  as 
owners  of  shares,  on  which,  if  the  capital  of  the  com- 
pany should  require  it,  the  full  sum  of  252.  each  might 

VOL.  I.  s  s  K.  J. 
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JudgmefU. 


be  caQed  for,  but  that  oould  only  be  done  in  a  ctr^^ 
prescribed  form.     That  call,  however,  never  iva%  and  d  « 
cannot  be  made^  because  the  company  has  been  dni^rr. 
for  all  purposes,  except  that  of  winding  up  its  a&in;  vl: 
there  is  now  no  object  for  raising  additional  capital  norz- 
deed  can  it  be  done.     The  charter  allowed  the  oompsQTV 
raise  an  additional  100,0002.,  which  might  be  incraised  : 
they  thought  fit  to  200,0002.;  the  company,  by  the  iermt 
of  the  charter,  might  work  with  a  total  capital  of  300^(W*  <•' 
or  they  might  work  with  only  200,0002.,  without  losing  tl^ 
benefits  conferred  by  the  charter.     The  company  seem  v 
have  thought  that  200,0002.  would  be  sufficient,  and  jh 
duced  people  to  take  shares  at  122.  109.  each,  to  the  amoio^ 
of  100,0002.,  by  representing  to  them  that  they  would  i^ra 
be  called  upon  for  the  remaining  122.  10a  per  diajre,  excep 
in  a  certain  prescribed  manner ;  which  was  a  considerabk 
boon  to  the  new  shareholders,  for  they  would  probably  cce- 
stitute  the  majority  of  the  company,  and  would  have  power 
to  prevent  the  raising  of  the  additional  capital,  direcdj  or 
indirectly,  by  means  of  their  influence  in  the  compaoT'' 
affidr&     The  company  then  were  content  to  go  on  dividii^ 
the  income  in  effect  as  if  they  were  trading  with  a  ca^Hta^ 
of  200,0002.,  and  apportioning  the  profits  among  the  shai^^ 
holders  in   proportion  to  the  capital  subscribed  by  each. 
This  seems  to  be  the  true  meaning  of  the  whole  transactkMi; 
and  the  result  is,  now  that  the  company  has  be^i  dissolTed. 
that  the  sum  of  268,3702. 158.  which  has  become  payable  to 
the  shareholders,  can  only  be  divided  among  them  upon 
this  principle 


I  should  feel  considerable  difficulty  about  the  divisioo 
contended  for  by  the  Plaintifib,  even  if  I  did  not  take  the 
view  that  the  company  have  agreed  to  work  with  200,0001, 
and  to  distribute  the  shares  of  income  in  this  manner.  It 
is  true,  that,  on  the  dissolution  of  an  ordinary  partnership 
between  two  persons,  who  have  been  dividing  the  profits 
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in  moieties,  and  one  of  whom  has  not  paid  up  his  share 
of  the  capital,  but  the  other  has,  the  excess  paid  by  the  one 
is  considered  as  between  themselves,  in  the  event  of  loss,  to 
be  the  first  charge  upon  the  partnership  property,  and  must 
be  first  provided  for;  but^  even  if  that  were  the  state  of 
things  here,  I  should  still  feel  a  difficulty  iq  assuming  now 
that  there  will  eventually  be  a  deficiency  in  the  assets  of  the 
company,  and,  therefore,  in  deciding,  that  I  must  withhold 
the  shares  of  the  new  shareholders  in  the  fund  now  to  be 
divided.  However,  I  do  not  rely  upon  that,  but  upon  the 
consideration  that  the  true  contract,  looking  to  the  whole 
transaction,  was,  that  the  company  were  content  to  work  up 
to  their  dissolution  with  a  capital  of  200,000?.,  of  which 
100,000?.  was  advanced  by  holders  of  shares  on  which  251. 
a  share  was  paid,  and  the  other  100,000?.  by  holders  of 
twice  as  many  shares,  upon  which  121.  108.  a  share  was 
paid,  with  a  condition  that  they  were  liable,  if  ever  called 
upon,  to  pay  a  further  12?.  108.  upon  each  of  such  last-men^ 
tioned  shares;  that  such  a  call  was  never  made;  but  that, 
meanwhile,  the  profits  of  the  company  were  to  be  divided 
in  proportion  to  the  capital  paid  by  each  shareholder. 
That  seems  to  me  to  be  the  effect  of  the  charter  and  the 
dealings  of  the  company  together. 


619 


1855. 


JudffmetU, 


Declare  :  That,  by  the  true  construction  of  the  charter,  and  of  the 
deed  of  the  Ist  of  June,  1841,  and  of  the  statutes  of  the  9th  &  10th 
Vict.,  and  regard  being  had  to  the  dealings  of  the  company,  the  sum 
of  12,000^.  received  pursuant  to  the  Act  of  the  lOth  &  11th  Yict, 
and  all  fiiture  sums  which  may  be  received  pursuant  to  the  said  Act, 
ought  to  be  divided  between  the  shareholders  rateably,  in  proportion 
to  the  sums  of  money  paid  up  in  respect  of  their  shares.  Costa,  as 
between  solicitor  and  client,  out  of  the  fund. 


MimOeof 
I>eelaraHo%. 


SS2 
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Power  of  Ap-  -t)Y  indentures  executed  in  1790,  previoualy  to  the  mar- 
^^^hMUk  "**®  ^^  Christopher  Flood  and  EUzabetli  Dunsford,  real 
difavit—Ad-  estates  were  limited,  subject  to  successiye  life  estates  in 
Pleading—  ChristopheT  and  Elizabeth,  to  the  use  of  all  and  erveiy  or 
Special  Cote,     ^^^  ^^^  ^^  Tnoje  of  the  child  or  children  of  the  mamage. 

Settlement  of   for  g^^h  estate  or  estates,  interest  or  interests,  and  in  sadi 

lands  to  the 

uae  of  children  parts,  shares,  and  proportions,    manner  and  form,    and 

Bhould  ap^*^ '  chargeable  with  the  payment  of  such  sum  or  sums  of  money, 
Se^^f  a°  ^^^  ^^  amongst^  or  in  trust,  and  for  the  benefit  of  all  and 
pointnaent  to  eveiy  or  such  one  or  more  of  the  other  children  of  the  mar- 
n  tenants  in  riage,  with  or  without  power  of  revocation,  as  Christopher 
2j^™**^  "*  should  by  deed  or  will  appoint^  and,  in  default^  as  Mizoibdkj 
Then  being  in  case  she  survived  her  husband,  should  appoint;  and,  in 
dren,  Taon  default  of  such  appointment,  or  in  case  any  such  should 
tof  th^ftfther  ^®'  ^®^  ^  ^'^^  ^  *^®  estates  and  interests  to  be  thereby 
on  the  daugh-  limited  should  respectively  end  and  determine,  and  as  to 
advanced hera  the  parts  of  the  premises  whereof  no  such  gift^  devise^  &c. 
S^JSh^  should  be  made,  to  the  use  and  behoof  of  all  and  every  the 
^^^ ^A^^    children,  if  more  than  one,  of  the  marriage,  and  of  the 

by  the  settle- 
ment executed  previous  to  her  marriage,  it  was  declared  that  Buch  sum  was  advanced  and 
agreed  to  be  accepted  and  taken  in  lieu,  bar,  and  f uU  satisfiMstion  of  all  and  eveiy  sum  and 
sums  of  money,  legal  and  benefidal  estates  and  interests  whatsoever,  to  whioh  she  then  was 
or  at  any  time  thereafter  should  be  entitled  under  the  settlement  made  on  the  marriage  of 
her  parents : — ^^Te/cE,  that  the  daughter  was  absolutely  baired  of  all  estate  and  intenat  in  the 
settled  lands,  and  that  the  whole  of  such  lands  beoune  vested  in  the  son  ss  tenant  in  taiL 

In  such  cases  there  is  a  presumption,-— liable  however  to  be  rebutted  by  evidence  to  the 
oontrsry — ^that  the  &ther  m  so  advancing  one  child  intends  to  clear  the  property  of  tiie 
daim  of  that  child  for  the  benefit  of  his  other  children,  not  of  himself,  and  ao  as  to  hi 
each  other  children  have  the  benefit  of  the  advanced  child's  share. 

Sir  W,  Oranfi  decision  in  FoUca  v.  Western  (9  Ves.  466),  maintained,  and  fdiewn  to  be 
consistent  with  PiU  v.  Jadkson  (2  Bro.  C.  C.  51),  although  some  of  Sir  W.  OranU'i  reasons 
are  not  satisfactoiy. 

Where  a  credit^ir  of  a  deceased  person  is  named  as  Plaintiff  in  a  special  case,  the  record 
should  not  be  intitled  "Between  such  creditor  on  heka^f  ofhim»dfand  aU  other  erediton 
of  the  deceased  PlaintiA,  and  the  Defendants,"  such  other  creditors  not  being  before  the 
Court,  and  therefore  not  bound  by  the  proceedings. 
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several  and  respective  heirs  of  the  bodies  of  all  and  every 
such  children,  as  tenants  in  conunon,  with  remainders  over, 
with  remainder  to  Christopher  in  fee. 

The  settlement  contained  a  covenant  by  Christopher 
Flood  to  lay  out  a  smn  of  20002.,  which  8amiud  Dwaaford, 
the  father  of  EUzaheth  Dunsford,  agreed  to  advance  for 
his  daughter's  marriage  portion,  in  the  purchase  of  lands, 
and  to  convey  such  lands  to  the  same  uses. 

The  2000Z.  was  never  paid  by  Sa/mud  Dunaford 

8amud  Dunaford  died  in  1802,  having  by  his  will, 
dated  in  that  year,  bequeathed  lOOOZ.  to  trustees,  upon 
trust  to  invest  and  pay  the  interest  to  his  daughter  EUzor- 
beih,  for  her  life;  and  after  her  deaths  to  her  husband 
Christopher  Flood,  for  his  life;  and  after  the  death  of 
Christopher  Flood  and  Elizabeth  his  wife,  then,  upon 
trusty  to  account  for  and  pay  the  lOOOL  and  interest  unto 
and  amongst  all  and  every,  or  unto  such  one  or  more  of 
the  child  or  children  of  EUzaJbeth  by  her  said  husband  bom 
or  b^otten,  or  to  be  begotten,  in  such  shares  and  propor- 
tions, manner  and  form  as  Elizaheth  should,  notwithstand- 
ing her  coverture,  by  deed  or  wiU  appoint;  and,  in  de- 
fault of  such  appointment^  then  as  Christopher  should, 
after  her  death,  by  any  deed,  will,  or  writing  duly  executed 
and  attested,  give,  bequeath,  direct,  or  appoint;  and  in  de- 
fault of  such  gift,  &c.,  then,  upon  trust,  to  account  for  and 
pay  the  10002.  and  interest,  or  such  part  thereof  as  should 
not  have  been  so  given,  &c.,  unto  and  amongst  all  and 
every  the  children  of  Elizaheth  by  her  said  husband  who 
should  live  to  attain  twenty-one,  as  tenants  in  common. 
And  after  certain  other  l^acies,  the  testiator  gave  the  resi- 
due of  his  personal  estate  and  all  his  real  estate  to  Chris- 
topher  Flood,  his  heirs,  &c,  and  appointed  him  sole  execu- 
tor of  his  will. 
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1865.  Christopher  Flood  proved  the  wilL 

Lbb 

HiwD  There  was  issue  of  the  marriage  two  children  only,  Elmr 

beih  Margaret,  who  married  the  defendant  Head,  and 
Christopher  So/mud  Flood. 

By  an  indenture,  executed  in  1823,  previously  to  ihe 
marriage  of  Mr.  and  Mra  Head,  it  was  recited  that  Chris- 
topher Flood  had  agreed  to  give  and  advance  in  money 
and  securities  for  money  6000!.,  as  the  marriage  portion 
and  fortune  of  his  daughter  Elizabeth  Margaret,  and  to  be 
by  her  accepted  and  taken  in  lieu,  bar,  and  full  satisfaction 
of  all  and  every  sum  and  sums  of  money,  l^gal  and  benefi- 
cial estates  and  interests  whatsoever,  to  which  she  was 
then  or  at  any  time  thereafter  should  or  might  be  entitled 
under  or  by  virtue  of  the  will  of  Samud  Dunsford  or  the 
settlement  of  1790.  Trusts  were  declared  of  the  60002.  for 
the  benefit  of  Mr.  and  Mrs.  Head  and  their  children.  And 
the  indenture  then  contained  a  proviso,  that  the  several 
sums  so  secured  and  paid  by  Christopher  Flood  were  so 
paid  and  advanced,  and  agreed  to  be  accepted  and  taken, 
in  lieu,  bar,  and  full  satisfaction  of  all  and  every  sum  and 
sums  of  money,  legal  and  beneficial  estates  and  interests 
whatsoever,  to  which  Elizabeth  Margaret  then  was  or  at 
any  time  thereafter  should  or  might  be  entitled  \mder  or 
by  virtue  of  the  will  of  her  said  grandfather,  or  the  settle- 
ment of  1790. 

EUzabeOi  Flood  died  in  1830. 

By  indenture,  dated  in  1833,  lands  allotted  to  Chris- 
topher Flood  in  respect  of  the  lands  comprised  in  the 
settlement  of  1790  were  conveyed  by  him  to  ChristojAer 
Samuel  Flood  in  fee. 

In  1843  Christopher  Flood  died,  having  made  his  will 
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in  1831,  whereby,  after  directing  his  debts  to  be  paid,  he         1866. 
gave  to  his  son,  Christopher  Samud,  5000?.,  to  be  paid  out 
of  his  real  and  personal  estate  in  one  year  after  his  death. 
The  trusts  of  this  sum  were  declared  to  be  for  Mra  Head 
for  life,  and  in  case  she  survived  her  husband,  for  her  abso- 
lutely, with  certain  other  benefits  to  her  children,  in  case  of 
her   death  in  her  husband's  lifetime.      After  which  the 
testator  declared  as  follows ; — "  And  I  do  further  declare 
that  the  provision  I  have  already  made,  and  which  I  have 
hereby  made  for  my  said  daughter,  shall  be  accepted  and 
taken  in  full  satisfaction  and  in  lieu  of  all  provision  which 
she  might  otherwise  be  entitled  to  under  my  marriage  settle- 
ment or  by  the  wiU  of  my  late  wife's  father,  or  otherwise,  the 
whole  of  which  it  is  my  will  shall  go  and  remain  to  my 
executor  hereinaAer  named  for  his  entire  benefit     Also 
all  the  rest,  residue,  and  remainder  of  my  goods,  chattels, 
moneys,  securities  for  money  and  personal  estate,  and  all 
my  real  estate  whatsoever  and  wheresoever,  I  give,  de- 
vise, and  bequeath  unto  my  said  son,  Christopher  Samuel 
Flood,  his  executors,  administrators,  and  assigns,  subject 
however  to  the  payment  of  the  legacy  hereinbefore  given, 
and  my  debts  and  funeral  expenses.''    The  testator  ap- 
pointed his  son,  Christopher  8a/muel  Floods  sole  executor 
of  his  will. 

Christopher  Flood  having  died  largely  indebted,  and 
his  son,  Christopher  Samiud  Flood,  who  had  proved 
his  father's  will,  having  in  1847  been  declared  a  bankrupt, 
a  special  case  was  stated,  in  which  a  creditor  of  Christopher 
Flood,  who  had  filed  a  bill  for  the  administration  of  his  real 
and  personal  estate,  was  named  as  Plaintiff  ''  on  behalf  of 
herself  and  all  other  the  creditors  of  Christopher  Flood 
deceased,"  and  Mr.  and  Mrs.  Head,  their  daughter  (an  only 
child),  Christopher  Samuel  Floods  and  the  assignees  of 
his  estate  were  named  as  Defendants,  stating,  in  addi- 
tion to  the  foregoing  facts,  that  the  value  of  the  entirety  of 
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1856.  the  premises  comprised  in  the  indentures  of  1790  and 
thereby  settled  was,  at  the  date  of  the  indenture  of  1823, 
27762.,  and  the  present  value  of  the  entirety  of  the  premises, 
including  the  allotments,  29192.;  that  nothing  remained 
due  firom  the  estate  of  Ohristopher  Flood  to  the  trustees  of 
the  indenture  of  1823  in  respect  of  the  covenants  or  trusts 
therein  contained;  and  that  Ohristopher  Flood  never  exer- 
cised the  power  of  appointment  by  the  settlement  of  1790 
limited  to  him  over  the  real  estate  therein  comprised,  ex- 
cept so  feu:  as  the  settlement  of  1823  and  indenture  of  1833, 
or  his  will,  might  be  considered  to  have  been  an  executioD 
of  such  power. 

The  questions  for  the  opinion  of  the  -Court  were  these : 
— 1st  Did  Christopher  Flood,  under  or  by  virtue  of  the 
indenture  of  1823,  acquire  any  and  what  interest  in  the 
share  of  Elizabeth  Margaret  Head  in  the  hereditaments 
comprised  in  the  indentures  of  1790  ? 

2nA  Did  Christopher  Samuel  Flood,  under  or  by  virtae 
of  the  will  of  Christopher  Flood,  acquire  any  and  what 
estate  or  interest  in  the  hereditaments  comprised  in  tiie 
indentures  of  1790,  exclusive  of  the  hereditaments  com- 
prised in  the  indentures  of  1833  ? 

3rd.  What  person  or  persons  is  or  are  now  entitled  bene- 
iicially  to  the  share  of  Elizabeth  Margaret  Head  in  the 
hereditaments  comprised  in  the  indentures  of  1790,  ex- 
clusive of  the  hereditaments  comprised  in  the  indentures 
of  1833? 

4th.  Has  Elizabeth  Ma/rgaret  Head,  or  her  husband  in  her 
right,  any  and  what  lien  or  charge  or  other  interest  upon  or 
m  the  hereditaments  and  premises  comprised  in  the  inden- 
tures of  1790  (exclusive  of  the  hereditaments  comprised  in 
the  indentures  of  1833),  or  any  and  what  part  thereof  in 
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respect  of  her  legacy  of  5000Z.  under  the  will  of  her  £Etther 
Christopher  Flood,  deceased,  or  otherwise  ? 

5th.  What  conveyances,  and  by  and  to  whom  they  ought 
now  to  be  executed,  for  the  purpose  of  vesting  in  the  person 
or  persons  entitled  thereto  the  share  oiElizabeOi  Ma/rgaret 
Head  in  the  hereditaments  comprised  in  the  indentures  of 
1790,  exclusive  of  the  hereditaments  comprised  in  the 
indentures  of  1833  ? 
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The  Vice-Chancellor,  upon  the  cause  coming  on  to 
be  heard,  observed,  that  where  a  creditor  of  a  deceased 
person  is  named  as  Plaintiff  in  a  special  case,  the  record 
should  not  be  intitled  "  Between  such  creditor  on  behalf  of 
hiToaelf  and  all  other  the  creditors  of  the  deceased  Plain- 
tiffs, and  the  Defendants,''  the  other  creditors  not  being 
before  the  Courts  and  therefore  not  bound  by  the  pro- 
ceedings. 


The  hearing  of  the  cause,  which,  after  being  part  heard, 
had  stood  over  for  amendment  in  this  and  other  respects^ 
was  now  resumed. 


Jume^Xitk. 


Mr.  EoU,  Q.  C,  and  Mr.  Lewis  for  the  Flaintiffl 


Arffumeni. 


By  the  advancement  to  Mrs.  Head  on  her  marriage,  coupled 
with  the  declaration  in  her  marriage  settlement,  that  the 
money  advanced  was  to  be  accepted  in  lieu  of  all  her  interest 
under  the  settlement  of  1790,  her  &ther  became  the  pur- 
chaser of  the  whole  of  that  interest,  L  a  of  an  estate  tail  in  a 
moiety  of  the  settled  property;  and,  in  the  absence  of  any 
declaration  of  trust  to  the  contrary,  he  is  presumed,  upon  the 


ArgtmetU. 


626  CASES  IN  GHANCEEY. 

1M5^      principle  of  resulting  trufits,  to  have  made  that  purchase  for 
his  own  benefit:  Pitt  v.  Jackson  (a). 

The  transaction  amounted,  in  effect^  to  an  appointment 
of  the  settled  property  by  the  £tther  to  both  his  childrai 
for  the  estate  and  interest  to  which  they  would  have  been 
entitled  in  de&ult  of  appointment^  followed  by  an  assigD- 
ment  to  him  of  his  daughter's  share,  in  consideration  of  a 
sum  iar  exceeding  that  share  in  value 

FoOcea  v.  Western  (b),  which  will  be  cited  in  support  of 
the  claim  of  Christopher  Samuel  Flood,  lias  been  much 
questioned  as  an  authority.  Sir  James  Wigram,,  Y.  C,  in 
Douglas  v.  WiUes  (c),  doubts  whether,  if  it  were  res  integra, 
that  case  would  be  decided  in  1849,  as  it  was  decided  by 
Sir  W.  Orant  in  1804.  In  the  argument  no  menti(Mi  was 
made  of  the  adverse  decisions  of  Lord  Kenyon,  M.  R,  in 
Pitt  V.  Jackson,  and  Lord  Rosslyn,  G,  in  Smith  v.  Lord 
CaToelford — a  circumstance  of  which  Lord  St  Leonards  has 
taken  notice  in  his  "Treatise  on  Powers^"  where,  after  a  care- 
ful examination  of  all  the  authorities  on  this  subject,  he  ex- 
presses his  disapproval  of  Sir  W.  Grant's  decision  (d).  Be- 
sides, 'mFoUces  v.  Western,  as  also  in  Brovmlow  v.  The  EaH 
of  Meath(e),  and  Noel  v.  Lord  WaZ8ingham(f),  the  original 
settlement  contained  express  directions  as  to  what  shotdd 
be  the  effect  of  an  advancement  by  the  father.  In  Folkts 
V.  Western  there  was  a  proviso,  that,  in  the  event  of  a 
daughter  being  advanced,  and  in  the  absence  of  a  declara- 
tion to  the  contrary,  such  daughter  should  receive  only  so 

(a)  2  Bro.  C.C.51;  8.  C.,nom,  Chanoellor  admitted,  that  the 
Smith  V.  Lard  Camelfard,  2  Ves.  observalioxis  of  ^  J.  Lecu^ 
juu.  698.  V.  C  at  p.  112,  aa  to  thedifi- 

(b)  9  Vee.  466.  cttlty  of  carrying  over  the  an- 

(c)  7  Hare,  318,  330.  appointed  share  to  the  nnpro- 

(d)  Sugd.  Pow.  211,  212.  vided  child,  bore  strongly  in  fc- 

(e)  2  Dm.  &  W.  674.  vour  of  the  PlaintifTd  daim. 
(/)  2  S.  &  8.  99.    The  Vice- 
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much  for  her  portion  as  with  the  sum  advanced  would  1866. 
make  up  the  portion  provided  for  her  by  the  original  set- 
tlement^ and  the  judgment  turned  upon  that  circumstance. 
Here,  moreover,  the  6000i.  is  declared  to  be  accepted  by 
Mrs.  Head  "  in  lieu  *'  of  her  interest — words  which  did  not 
occur  in  FoUcea  v.  Western,  and  which  fiivour  the  Plaintiflfs 
contention  that  the  transaction  of  1823  was  in  effect  a  pur- 
chase of  the  daughter's  share. 

Then  as  to  the  50002.  bequeathed  to  Mr&  Head  by  her 
father,  it  is  given  entirely  out  of  his  own  real  and  personal 
estate,  without  an  attempt  on  his  part  to  charge  it  on  the 
settled  property  or  in  any  way  to  exercise  the  powers  con- 
tained in  the  indentmre  of  1790.  The  direction  in  the  will, 
that  this  5000Z.  is  to  be  accepted  and  taken  by  Mra  Hecid 
in  full  satisfaction  and  in  lieu  of  all  provision  which  she 
might  otherwise  be  entitled  to  under  the  settlement  of 
1790,  is  mere  surplusage,  she  having  parted  with  all  such 
provision  upon  her  marriage  In  respect  of  the  50002^, 
therefore,  her  claim  is  simply  that  of  a  legatee,  which  wiU 
be  postponed  to  the  claims  of  the  Plaintiff  and  other 
creditors. 

Mr.  HansoUy  in  the  absence  erf  Mr.  Willcock,  Q.  C,  for  Mr. 
and  Mrs.  Head  and  their  daughter,  contended  that»  by  the 
will  of  Christopher  Flood,  the  5000?.  which  the  Plaintiff 
insisted  was  a  mere  legacy  was  in  fact  charged  upon  the 
settled  property ;  and  that  Mra  Head,  her  husband  and 
daughter,  were  entitled  to  that  sum  under  the  settlement  of 
1790.— They  cited  Bailey  v.  Lloyd  (a). 

Mr.  Daniel,  Q.  C,  and  Mr.  Nichols  for  the  assignees  of 
Christopher  Samuel  Flood. 

Mr.  Fischer  for  Christopher  Samuel  Flood, 
(a)  6  Busa.  330. 
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Mr.  R6U,  Q.  G,  in  reply. 

The  following  authorities  were  also  referred  to : — Monef 
peivny  v.  Bering  (a),  Harris  v.  WaJOdTia  (6),  Lord  & 
Leona/rds*  "  Treatise  on  Powers"  (c). 


Yicb-Chancellob  Sir  W.  Page  Wood  : — 

The  question  in  this  case  is  as  to  the  share  of  Mk 
Head,  daughter  of  Christopher  Flood,  in  certain  real 
estate,  to  which  she  was  entitled  as  tenant  in  tail,  under 
a  settlement^  by  which  the  estate  was  limited  to  the  use 
of  the  children  of  Christopher  Flood  and  Elizctbdh  hk 
wife,  as  Christopher  should  appoint;  and  after  his  death, 
in  default  of  his  appointment^  as  his  widow  should  ap- 
point; and  after  the  death  of  the  survivor  of  them, 
to  their  children  as  tenants  in  common  in  taiL  The 
question  is,  what  was  the  effect  upon  that  interest  of  the 
course  of  dealing  adopted  by  her  father  on  the  marriage  of 
Mra  Headi  And  that  involves  the  further  question  of 
the  effect  produced  under  the  like  circumstances  upon  a 
fund  similarly  situated,  in  which  she  had  an  interest  under 
the  will  of  her  mother's  &ther.  [His  Honour  stated  the 
effect  of  the  will  of  Sammel  Dunsford,  the  settlement  of 
1823  made  on  the  marriage  of  Mrs.  Head,  the  will  of 
Christopher  Flood,  and  the  other  facts  of  the  case,  to  the 
effect  already  stated,  and  proceeded:] 

Christopher  Flood  having  died  largely  indebted,  the 
contention  is,  that^  by  the  settlement  made  in  1823  on 
the  marriage  of  his  daughter  Mrs.  Head,  he  made  himsdf 
a  purchaser  of  her  interest  under  the  settlement  of  1790, 
so  that  they  form  part  of  his  estate  as  between  his  credi- 
tors and  the  persons  claiming  under  the  last-mentioned 
settlement 

(a)  2  De  G.,  Mac,  &  Q.  145.  (b)  Kay,  438L 

(o)  1  Sugd.  Fow.  79,  80,  pL  21  aud  22;  and  2  Id.  127. 
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In  considering  this  question,  I  have  been  obliged  to  ex- 
amine minutely  the  decision,  and  the  grounds  of  the  de- 
cision, of  Sir  Wm.  Orcmt  in  FoUees  v.  Weetem  (a) ;  and  I 
have  been  compelled  to  look  back  to  the  grounds  of  that 
decision,  because  I  cannot  distinguish  thit^  case  from  the 
case  then  before  the  Court 

It  has  been  urged  in  argument^  that  in  FoUcea  v.  Wea- 
tern  there  was  a  provision  in  the  original  settlement^  that^ 
unless  the  father  should  otherwise  under  his  hand  direct, 
any  advance  made  by  him  to  a  daughter  on  her  marriage 
should  be  taken  pro  tanto  in  satisfaction  of  her  portion 
under  the  settlement^  and  that  in  this  case  the  original 
settlement  contains  no  such  provision.  How  the  absence 
of  such  a  provision  should  make  any  difference  I  do  not 
imderstand.  The  insertion  of  such  a  proviso  would  seem 
rather  to  be  a  reason  why  FdUcea  v.  Western  should  have 
been  decided  differently,  it  being  open  to  argument^  that^ 
since  there  was  no  occaBion  for  the  father  to  stipulate,  as  he 
did,  by  his  daughter's  settlement^  that  the  sum  he  advanced 
to  her  should  be  deemed  a  satisfaction  of  all  her  claims,  since 
it  would  have  been  deemed  a  satisfaction  in  the  absence  of 
any  such  stipulation, — ^having  expressed  such  a  stipulation 
when  it  was  unnecessary,  he  must  be  supposed  to  have  had 
some  special  object.  I  see  no  other  way  in  which  it  could 
make  any  difference  in  the  application  of  FoUcea  v.  Western 
to  the  present  case. 

It  was  further  said,  that  in  this  case  the  60001.  is  de- 
clared to  be  accepted  by  Mra  Head  "  in  lieu,"'  bar,  and 
full  satisfaction  of  all  her  interest;  and  the  words  "in  lieu'' 
did  not  occur  in  FoUcea  v.  Western.  That^  again,  I  do  not 
consider  any  ground  for  distinguishing  the  two  cases;  nor 
do  the  words  "  in  lieu  "  appear  to  me  to  throw  any  light 

(a)  9  Vea.  456. 
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upon  the  question,  whether  the  hther  intended  to  beoost^ 
a  purchaser  of  his  daughter's  interests  It  is  much  more 
probable  that  those  words  were  inserted  in  oonsequenoecf 
what  is  laid  down  in  the  text  books,  that  an  appointment 
to  a  child  does  not  operate  to  prevent  her  taking  a  Am 
in  the  unappointed  interest,  unless  it  is  expressed  to  he 
"  in  lieu  "  of  her  interest  under  the  settlement.  And,  bm 
the  excessive  caution  of  the  conveyance*,  all  words  wbicb 
may  have  any  e£Fect  have  been  accumulated  together  is 
clauses  having  that  object 

Whatever  might  have  been  the  result  of  my  oonaider- 
ation   of  the  case  of  FoUcea  v.   Western^   it  would  haw* 
been   diflBcult  for  me  to  depart  from  the  view  taken  of 
that  decision  by  Vice-Chancellor  Wigrcum,   in  Douglas  v. 
WiUes  (a), — that,  as  the  point  was  decided  so  long  ago  by  Sir 
Fm.  Orant,  and  the  decision  has  been  sanctioned  in  Nod 
V.  Lord  WaUingham  (b),  it  would  be  improper  for  me,  evec 
if  I  differed  from  it  on  principle,  to  do  more  than  indicate  my 
dissent^  and  leave  it  to  be  considered  by  a  higher  tribunal 
But  I  cannot  come  to  the  conclusion  that  the  decision  in 
FoUcea  v.  Western  is  wrong  in  principle,  although,  perhap 
some  of  the  reasons  given  for  the  decision  may  not  satisfy 
my  judgment^  if  I  may  say  so  with  great  submission  with 
respect  to  a  case  decided  by  so  great  an  authority  as  Sir  V. 
OranL 

With  regard  to  the  position  of  the  whole  of  this  case, 
I  must  consider  three  distinct  classes  of  authorities; 

The  first  class  consists  of  those  cases  in  which  a  &ther  is 
either  himself  under  covenant  to  settle  something  on  to 
children,  or  has  received  money  which  is  affected  with  that 
trust,  as  in  PUt  v.  Jackson  (c),   and  being  under  that 

(a)  7  Hare,  330.  nom.  Smith  v.  Lord  Cameifor^ 

(b)  2  S.  &  a  99.  2  Yes.  jnn.  698. 

(c)  2  Bro.   C.   C.  61;    &   C, 
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covenant  or  subject  to  that  liability,  and,  perhaps  I  might  ^  1655. 
add,  having  an  estate  of  his  own  not  settled,  but  charged 
with  a  sum  of  money  for  the  benefit  of  his  children,  he 
makes  an  advance  to  a  child.  In  a  case  of  that  kind,  it 
must  be  held  (as  in  Pitt  v.  Jackson  (a),  Lord  Lough- 
borough says, — although  it  is  true  that  he  adverted  also 
to  the  evidence  furmshed  by  the  codicil  as  to  the  intention 
of  the  fiather,)  that  the  advance  is  in  satisfaction  of  the  debt^ 
the  primary  presumption  is  that  die  debt  is  thereby  satisfied, 
the  common  arguments  against  double  portions,  and  the 
like,  where  the  testator  is  under  a  liability  to  the  object  of 
his  bounty,  apply,  and  the  debt  is  considered  to  be  dis- 
charged. That,  as  I  shall  shortly  shew,  was  the  view  taken 
in  Pitt  V.  Jackson. 

The  second  class  of  authorities  comprises  cases  in  which  a 
sum  is  charged  on  an  estate  which  is  not  the  estate  of  the 
parent^  but  is  subject  to  a  settlement^  as  where  portions  are 
to  be  raised  for  children,  and;  subject  to  that,  the  estate  is 
limited  in  strict  settlement;  and  three  questions  upon  the 
settlement  may  then  arise,  namely,  whether  the  estate 
should  be  discharged,  which  would  allow  it  to  go  to  the 
parties  entitled  finee  from  that  incumbrance,  or  whether  it 
was  intended  that  the  &ther  ^ould  purchase  the  particular 
share  of  the  child  to  whom  he  has  made  an  advancement^  or 
whether  the  fund  should  be  discharged  from  the  claim  of 
that  particular  child,  leaving  the  fund  itself  a  charge  upon 
the  whole  property,  and  only  excepting  that  child  out  of 
the  benefit  of  it 

The  third  class  of  authorities  comprises  cases  where  the 
property  in  question  is  a  fixed  ascertained  amount  of  money 
or  land,  and  to  this  class  belongs  the  case  before  me.  Here 
part  of  the  property  in  question  is  land,  another  part  is  per^ 

(a)  2  Vea.  jun.  698. 
VOL.  L  T  T  -      K.  J. 
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1860.  BOxaWy.    Jm  the  case  of  t]i6  littler,  it  k  a  chaigo  i 

"^Tju^  uptm  the  ftiher  uop  upoahis  estate,  beiog  an  interest uiukv 

P^  the  grandj&bther'b  vill    In  the  former  it  is  certain  land,  d 


which,  iind^  the  settlement^  the  daughter  Mra  fRsod  oragt 
have  had  one  half  in  de&ult  U  appointment ;  and  tke 
question  in  each  case  is^  whether  the  fiither  intended  to 
beooiBke  a  purchaser  of  the  share  of  his  daughter^  or  wfaelk«r 
tiie  shaxea  of  the  other  ehildmi  should  be  augmented— a 
question  whi<^  aa  S^  Jctm  Leckck  says  in  i^oel  ▼.  Lari 
Woiamgham,  ia  a  question  of  intention  on  the  wfaele  d 
the  facts. 

Pitt  V.  Jdckaon  (a)  was  clearly  decided  by  Lord  Kenyon^ 
when  Master  of  the  Bolls,  on  the  first  ground,  naznefy,  that 
of  satisfaction,  or  rather  the  point  on  that  ground  was  giren 
up  by  counsel.    There  was  a  sum  of  20002.,,  pact  of  whidb 
was  the  wife's  fortune,  and.  part  a  sum  which  the  husband 
Mr.  WiUcinson  had  agreed  to  advance  on  his  marriage, 
and  the  whole  was  to  be  laid  out  in,  the  purchase  of 
lands  to  be  settled  (subject  to  successive  life  estates  in 
the  husband  and  wife)  to  the  use  of  the  children  of  the 
marriage,  as  their  father  should  by  deed  or  will  appoint,  and 
in  default  of  such  appointment^  to  the  use  of  tlie  childreD 
in  tail.     There  were  two  children,   Afary   Mrs.   SmUk^ 
and  AnTie,  afterwards  Lady  Camdford.    The  father  re- 
ceived the  whole  money  and  was  a  debtor  for  it    He  laid  it 
out,  or  rather  (for  that  was  only  so  decided  ultimately)  an 
estate  was  bought  by  him  in  Norfolk,    By  his  will  in  1785 
he  gave  Avme  10,0002.  and  also  30,000?.,  thelO,OOOt  being 
half  the  siun  held  in  trust  to  be  settled,  and  the  other  a 
pure  legacy.   In  1771  Anrie  married  Lord  Ca/radford  ;  the 
marriage  was  in  July,  which  is  not  unimportant  in  refer- 
ence to  the  effect  of  the  codicil,  the  codicil  being  dated  in 
August  following.     Her  father  gave  her  upon  her  marriage 
.  a  portion  of  40,000?.  Consols ;  and  shortly  after  the  marriage 
he  made  a  codicil  to  his  will,  dated  in  August^  reciting  the 

(a)  2  Bro.  C  C.  51. 
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urill,  the  marriage  ot  Arme,  Mid  the  poftion,  afid  thereby        legg. 
revoked  the  legacy  of  40,0002.     In  hia  will  he  had  stated 
that  it  was  not  hi&i  intention  that  tiie  pturchase  should  be 
considered  an  inyestment  of  the  trust  lund  of  20,0002.,  and 
treated  himself  as  a  debtor  for  that  amount     In  his  codicil 
he  said,  that,  having  provided  for  his  daughter  on  her  mar- 
riage, he  took  away  the  legacy  of  40,0001^  given  by  the 
win,  which  was  the  10,0001.  and  80,000L  together.   When 
the  case  came  before  Lord  Kenyon,  it  was  thought,  that^ 
upon  the  £eu:t8  as  they  then  appeared,  the  testat(»r  was  at 
liberty  to  say  that  the  purchase  was  not  to  be  considered 
as  an  investment  of  the  trust  fund,  and  counsel  gave  up  the 
point  of  the  daughter  being  able,  after  receiving  the  portion 
of  40,0002.  Consols  upon  her  marriage,  to  claim  the  10,0002., 
the  moiety  of  the  trust  fund,  against  her  fiEtther's  estate 
conceding  that  the  farther,  by  advancing  that  portion,  had 
satisfied  her  moiety.     When  the  case  came  before  Lord 
Loughborough  upon  a  bill  of  review  (a),  further  facts  were 
SB  evidence,  the  position  was  changed,  and  he  held  that 
the  &ther  was  not  at  liberty  to  say  that  the  trust  fund  had 
not  been  laid  out  in  the  purchase  of  land.    A  letter  was 
produced  which  the  learned  Judge  considered  a  declara- 
tion of  trust  which  fixed  the  estate.     Then,  in  reference  to 
what  was  to  be  done  with  respect  to  the  appointment^  Lord 
Loughborough  came  to  a  conclusion  veiy  analogous  to  one 
part  of  the  decision  of  Sir  /,  Leach  in  Ifod  v.  Lord  Wal- 
singhofnv,   *Upon  the  whole  train  of  authorities,"  Lord 
Loughborotigh  says,  "  on  the  head  of  satisfaction,  Mr.  WU- 
kvnaon  has  satisfied  all  the  interest  that  Lady  Ga/melford 
could,  as  a  creditor,  set  up  in  opposition  to  any  act  of  his  will 
with  regard  to  her  provision  under  the  marriage  settle- 
ment ''  (&).    Here  it  is  plain  that  he  had  the  same  idea  pre- 
sent to  his  mind  as  that  which  induced  counsel  to  give  up 


(a)  Smith  T.  Lord  Came^ordj  2  Yes.  jon.  698. 

(6)  2Ves.jmi.  713,  714. 
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1855.  the  point  when  the  case  was  before  Lord  Kenyan. — ^He 
proceeds : — ^The  **  consequence  is  obvious.  At  his  death  his 
.will  as  to  Mra  Smith  was  no  appointment  of  the  land.  As 
to  Lady  Camelford  it  operated  absolutely  as  a  bar  to  any 
daim  that  could  be  set  up  by  her,  as  entitled  as  a  creditor 
to  any  equitable  interest^  for  he,  by  aatisfying  ail  she  is 
entiUed  to,  stands  in  her  place'' (a);  treating  it  not  so  mudt 
as  a  question  of  the  purchase  of  a  right  as  of  the  satisCBLCtion 
of  a  debt:  and  then  he  notices  the  codicil  as  evidence  of 
the  intaition.  After,  however,  saying  that  the  fieUiier  had 
satisfied  all  claims  that  Lady  Ca/melford  could  set  up  in 
opposition  to  any  act  of  his  will  with  r^ard  to  her  pn)vi- 
^on  under  the  marriage  settlement^  he  adds: — ^"By  the 
codicil  Mr.  Wilkinson  plainly  understands  it  sa"  I  appre- 
hend that  case  is  an  authority,  so  feur  as  it  was  before  Loid 
Kenyan,  that  the  debt  was  satisfied  by  the  payment  made 
by  the  testator  in  his  lifetime;  and  Lord  Laughbaraugh 
seems  to  treat  it  as  a  quasi  debt,  although  he  relies  also  on 
the  evidence  as  to  the  intention  of  the  testator  derived 
from  the  codicil 

In  Nad  v.  Lard  Walsi/ngha/m  (6),  the  shares  of  two  of 
the  daughters,  Lady  Walsinghara  and  Lady  Kdward 
O'Bryen,  had  been  differently  dealt  witL  That  of  Lady 
Walsi7igha/ni,  which  consLsted  of  a  sum  of  30002w,  paid  to  her 
by  her  fisither  Mr.  Methuen,  had  been  assigned  to  him  by  an 
absolute  assignment  of  that  sum  and  all  her  interest  in  re- 
spect of  it;  and  as  to  her  no  question  could  arisa  Theshaie 
of  Lady  Edward  O'Bryen  had  been  treated  differently. 
By  a  deed  poll,  dated  the  31st  of  March,  1815,  purporting  to 
be  a  release.  Lady  Edward  O'Bryen,  in  consideration  of 
10,0002.  secured  to  her  by  her  father,  released  to  him  and 
his  heirs  all  her  right,  title,  and  interest  in  or  to  the  manois 
and  hereditaments  comprised  in  the  settlement  chaiged 
with  the  payment  of  her  portion  as  one  of  the  younger  chfl- 


(a)  2  Ves.  jun.  714.  (6)  2  S.  &  &  09. 
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dren  (a);  so  that  neither  she  nor  those  claiming  under  her 
should  have  any  further  interest  in  the  property.  Sir 
John  Leach  held  that  Mr.  Methuen  became  the  purchaser 
of  the  3000J.  appointed  to  Lady  Walsinghaw,,  and  that, 
such  sum  not  'being  more  than  her  equal  aliquot  share  of 
the  15,000t,  it  might  be  difficult  to  question  the  validity 
of  that  appointment  or  purchase,  even  if  the  interest  of 
any  party  required  it,  which  did  not  happen  to  be  the 
case  (6).  Then  he  proceeded  to  consider,  as  the  only 
question  of  importance,  the  effect  of  the  subsequent  trans- 
actions with  respect  to  Lady  Edward  O'Bryen's  por- 
tion. "By  the  terms  of  the  settlement^"  he  says,  "any 
advance  made  by  the  father  in  his  lifetime  was  to  be 
taken  in  or  towards  satisfaction  of  the  portion  provided 
by  the  settlement  for  a  younger  child,  \mless  the  father 
should  declare  the  contrary.  I  apprehend  the  true  con- 
struction of  this  provision  is,  that  if  the  father  make  an 
advance  to  an  object  of  the  settlement  without  any  declara- 
tion of  intention  in  respect  to  it,  the  advance  operates  to 
the  exoneration  of  the  estate  charged  with  the  portion,  but 
that  the  fioither  is  at  liberty  to  declare  that  the  child  ad- 
vanced shall,  notwithstanding,  receive  its  full  portion,  or  is 
at  liberty  to  consider  himself  pip  tanto  the  purchaser  of 
the  portion,  and  to  declare  in  effect  that  it  shall  remain  a 
charge  upon  the  estate  for  his  benefit  The  question  then 
¥rith  the  settled  estate  is,  whether  Mr.  Methuen  has  de- 
clared any  intention,  that,  notwithstanding  the  advance 
made  to  Lady  Edmard  O'Bryen,  her  share  of  the  ISflOOl, 
should  continue  a  charge  upon  the  settled  estate,  in  order 
to  remain  at  his  disposition.  I  concur  with  the  argument 
for  the  personal  representative  of  Mr.  Methuen,  that  the 
deed  poll  of  Lady  Edward  O'Bryen  of  the  31st  of  March, 
1815,  may,  under  the  circumstances,  be  treated  as  an  as- 
signment of  her  interest  in  the  15,000?.  to  her  father"  (c). 

(a)  2  S.  &  S.  102.  (6)  Id.  110.  (c)  Id.  111. 
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1856.^  Haying  proceeded  so  far  entirely  upon  the  dixnimstaiices 

of  that  case,  he  goes  on  to  say,  in  refisrence  to  FcOoea  t. 
Western,  "  I  may  add,  that,  having  carefully  oonsidered  the 
case  of  FoUcea  and  Western,  I  do  not  concur  in  the  observa- 
tion made  at  the  bar,  that  there  is  error  in  that  decree^ 
inasmuch  as  it  was  not  dedared  that  the  farther  was  a 
purchaser  of  Mra  Lloyd's  share.  There  was  vn  that  ease 
no  expressed  vntention  on  the  part  of  the  father  to  thai 
effect"(a).  And  he  seems  to  concur  in  the  view,  tiiat^  if 
there  be  no  expressed  intention,  the  inference  of  a  desire,  on 
the  part  of  the  father,  to  become  a  purchaser  of  the  portion, 
does  not  arise.  The  question,  th^i,  is,  whether  there  is  any 
intention  expressed ;  and  clearly  there  is  none  at  all  in  the 
present  casa 

There  is  a  certain  analogy  between  these  cases  and  cases 
of  purchases  for  children,  which  do  not  follow  the  ordiniuy 
rule  of  there  being  an  implied  trust  in  &vour  of  the  pur- 
chaser. When  an  estate  is  purchased  by  a  fath^  in  the 
name  of  a  child,  that  is  prim&  facie  presumed  to  be  for  the 
benefit  of  the  child,  unless  you  find  some  evidenoe  con* 
temporaneous  with  the  purchase  (and  such  evidence  to  have 
any  weight  must  be  contemporaneous)  to  shew  that  the 
p\u:chase  was,  in  &ct^  intended  to  be  for  the  benefit  of  the 
&ther. 

In  the  case  of  FoUces  v.  Western,  the  circumstances  were 
so  analogous  to  those  in  the  present  case,  that  I  can  make 
no  distinction  between  them.  There,  as  in  this  case,  there 
was  a  fund  (it  was  8000Z.)  provided,  partly  by  the  wife, 
partly  by  the  husband,  for  the  benefit  of  younger  children, 
as  their  parents  or  the  survivor  should  appoint^  and  in  de- 
fault of  appointment  to  such  children  equally.    There^  as 

(a)  2S.  &S.  111. 
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here^  there  were  two  younger  children,  and  the  fstiher  made 
a  settlement  upon  one  of  them,  Mr&  Liayd,  which  was  to 
be  a  satiB&ction  of  all  claims  which  she  had  in  the  Aind, 
and  by  his  will,  executed  after  the  settlement,  the  feither 
gave  directions  for  the  payment  between  his  daughters  of  a 
sum  of  5000Ly  in  addition  to  the  fund,  treating  the  whole 
fund  as  an  outstanding  sum  of  SOOOi.  Sir  W,  Oro^said: — 
"  The  provision  in  the  marriage  settlement  of  Mra  Lloyd 
was  made  without  attending  to  the  situation  in  which  the  for- 
tunes of  these  ladies  stood.  That  provision  was  made  upon 
the  supposition  that  they  had  definite  interests;  but  they 
had  merely  contingent  possible  interests  to  arise  under  the 
appointment)  and  definite  inteiests  only  in  de£stult  of  ap- 
pointment If  they  had  definite  interests,  under  such  a 
provision  the  interest  belonging  to  Mr&  Lloyd  would  have 
sunk,  not  to  be  raised;  and  therefore  no  charge  upon  the 
estate  in  respect  of  it>  being  satisfied.  But  as  Mrs.  Lhyd 
had  nothing  that  she  could  make  the  subject  of  bargain 
with  her  fiather" — (this  part  of  the  judgment  has  been 
largely  commented  on,  and  has  been  shaken  by  subsequent 
decisions) — "  as  she  had  nothing  that  she  could  give  up,  but 
the  whole  being  discretionary,  depending  first  upon  the 
fiither  and  mother,  and  afterwards  upon  the  survivor,  how 
can  I  say  any  definite  proportion  of  this  has  sunk?  To 
what,  then,  is  it  to  be  compared}  There  is  no  analogy  but 
that  of  the  custom  of  London.  In  those  cases»  one  should 
think  prim&  &cie  the  effect  of  advancement  by  the  father 
would  be  to  increase  the  part  of  the  estate  of  which  he 
would  have  power  to  dispose;  but  it  was  held  otherwise, 
that  it  had  no  effect  except  to  remove  that  child  en- 
tirely out  of  the  way,  and  to  increase  the  shares  of  the 
others'X^)- 

The  remarks  of  Sir  Wm.  Grcmt  as  to  the  analogy  be- 
(a)  9  Vea  460. 
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1855.  tween  this  case  of  Fotkea  v.  Western  and  the  orphanage 
custom  of  London,  haye  made  it  neoessaiy  for  me  to  exa- 
mine minutely  the  authorities  on  that  subject ;  and  I  ua 
bound  to  say,  after  having  sifted  those  authoiitiesE,  that  I 
*'*^"*'*^'  cannot  find  any  clear  authority  in  support  of  what  Sir  W. 
Grant  lays  down,  as  to  the  analogy  of  the  custom  of  Lo^ 
don  in  regard  to  the  shares  of  children  advanced. 

As  to  the  custom  in  r^ard  to  the  share  of  the  wife  when 
the  wife  has  been  advanced,  the  law  is  settled  in  BdncoA'f. 
Hanoock{a).    The  custom,  derived  very  probably  fix>m  tbe 
old  Momcm  law,  being  that^  upon  the  death  oi  a  freeman  of 
the  City  of  London,  his  general  personal  estate  is  divisible 
into  three  parts, — one  called  the  dead  man's  part»  over  whidi 
the  deceased  had  full  power,  another  being  the  wife's,  and 
the  other  share  belonging  to  the  children, — if  a  freeman  on 
his  marriage  have  compounded  with  his  wife,  that  she  shall 
be  barred  of  all  interest  in  the  common  fund,  the  fund  in  that 
case  becomes  divisible  into  two  moieties^  and  the  eSect^  as 
to  the  wife,  is  what  Sir  W.  Qrcmt,  in  Folkea  v.  Western, 
describes  the  effect  as  to  the  child : — she  is  "  removed  entudy 
out  of  the  way — ^put  out  of  the  question,  as  if  th^«  never 
had  been  such  a  person'' — blotted  out^  as  I  may  say ;  and  the 
children  and  the  father  are  let  in  to  take  in  moieties,  ihej 
being  the  only  two  objects  left 

As  to  the  custom  in  r^ard  to  the  share  of  a  child  who 
has  been  advanced,  there  is  anything  but  uniformity  in  the 
nmnerous  authorities;  but  I  do  not  find  any  authority  in 
support  of  what  Sir  W.  Orcmt  assumes  to  be  the  custom. 
In  one  case.  Cox  v.  BeUtha{b),  there  was  a  contract  to 
release  a  child's  interest  in  the  orphanage  part;  and  the 
Court  ordered  a  release  to  be  made  to  the  executor  of  the 
deceased  fireemaa    I  should  have  thought  that  would  have 

(a)  2  Vera.  665.    See  3  P.  Wms.  320.  (6)  2  P.  Wms.  272, 27a 
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operated  by  way  of  purchase,  as  the  custom  is  paramount  1865. 
to  the  claim  of  the  executor,  and  that  the  effect  would  be 
that  the  child's  share  would  become  subject  to  the  freeman's 
testamentary  disposition.  However,  that  decision  is  con- 
trary to  what,  in  FdUces  v.  WederUy  Sir  Wm.  Grant  as- 
sumed to  be  the  custom.  In  another  case,  Medocdfe  v. 
Ives  (a),  the  Court  arrived  at  a  different  conclusion,  but 
one  equally  at  variance  with  the  view  of  Sir  Wm.  Chrcmt* 
There,  by  articles  on  the  marriage  of  the  Defendant  with 
the  daughter  of  a  freeman,  the  defendant  and  his  intended 
wife  covenanted  in  consideration  of  20002.,  her  marriage 
portion,  to  release  all  the  right  and  interest  that  might 
accrue  to  them  out  of  her  £sither's  personal  estate  by  the 
custom  of  London;  and  one  question  was,  what  was  to  be 
done  with  the  daughter's  share?  In  reference  to  this  ques- 
tion, Lord  Ha/rdwicke  says, ''  In  this  case,  another  question 
arose,  whether  the  orphanage  share,  so  to  be  released  by  the 
Defendant,  should  fall  into  the  dead  man's  part,  and  go 
wholly,  according  to  his  disposition  of  the  residue  of  his 
estate,  as  a  thing  purchased  by  him,  or  whether  it  should 
fall  into  his  personal  estate,  and  be  distributed  with  it^  ac- 
cording to  the  custom;  and  at  first  I  inclined  to  think 
that  it  was  in  the  nature  of  a  purchase  by  the  father,  and 
so  wholly  in  his  power  to  make  a  disposition  of  it  by  his 
will  But^  upon  hearing  the  Attomey-Qeneral  to  this  mat- 
ter, I  am  of  opinion  that^  as  in  equity,  things  covenanted  to 
be  done  are  as  things  actually  done,  it  must  be  considered 
as  if  the  husband  had  actually  released,  and  so  is  an  extin- 
guishment of  his  wife's  right  to  the  orphanage  part;  and 
being  an  extinguishment  of  the  right,  it  leaves  the  estate 
of  the  father  as  if  it  had  never  been  charged  with  it^  and 
must,  therefor^  be  considered  as  a  part  of  his  general  per- 
sonal estate,  and  not  to  go  wholly  to  the  executor  of  the 
fiither  as  a  part  of  the  dead  man's  share." 

(a)  1  Atk.  63,  64. 
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J^M^  The  result  "woxM  be,  that  the  fond  would  no  longer  be 

distributable  into  three  equal  parts,  one  for  the  dead  man's 
share,  one  for  the  widow,  and  the  third  for  the  children^  in 
which  case,  if  the  advanced  child  had  been  simply  hbtted 
out^  the  effect  would  be  an  increase  of  the  other  children  s 
diares,  to  the  amount  of  what  would  have  been  the  share  of 
this  advanced  child,  since  the  division  does  not  d^iend  upon 
the  number  of  children:  but  Lord  Hardwidce  says^  that 
the  share  of  the  advanced  child  formed  part  of  her  deceased 
feither's  general  personal  estate,  which  share  therefisre  would 
go  according  to  the  customary  rule  of  division:  one-third  to 
the  dead  man's  share,  one-third  to  the  widow,  and  one4hird 
to  the  other  diildren.  In  effect,  therefore,  Lord  Harduncke 
held,  that  the  advanced  child  was  not  simply  blotted  out;  so 
that  this  case  also  is  opposed  to  the  view  of  Sir  W.  OnmL 

Upon  the  whole,  therdbre,  as  regards  the  reaaomng  b 
FoUcea  v.  Western,  although,  as  to  the  share  of  the  widow, 
the  analogy  of  the  orphanage  custom  of  London  is  pexiect» 
as  to  the  orphan's  share  it  is  not;  and  I  am  bound  to  say, 
with  great  submission,  that  I  am  not  satisfied  ¥dth  the  rea- 
soning on  which  the  learned  Judge  proceeded  in  that  casa 
As  regards  the  decision  in  FoUoes  v.  WesterHy  Sir  J.  LeoA, 
laNody.Lord  Wal8vngh4mi(a)y  seems  to  put  it  on  the  troe 
ground,  namely,  what  was  intended  to  be  done?  If  the 
advancement  was  intended  as  a  purchase  of  the  shaie^  the 
&ther  would  have  said  so. 

Where  no  such  intention  is  expressed,  the  question  ia^ 
whether  th^re  is  anything  unreasonable  in  supposing  that 
the  £sither,  in  all  these  cases, — ^the  subject-matter  being  in- 
terests belonging  to  his  children  in  property,  which,  in  ds- 
fiault  of  appointment^  is  to  be  divided  among  them, — is  mak- 
ing  an  advance  to  one  child,  so  as  to  dear  the  fund  of  the 

(a)  SB.&8.11]. 
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claun  of  that  child  for  the  benefit  of  the  other  children,  and  1856. 
so  as  to  let  such  other  children  have  the  benefit  of  the  ad* 
▼aaced  child's  share.  That  construction  is  much  more 
analogous  to  the  case  of  a  purchase  on  behalf  of  a  child. 
It  was  argued,  that  this  was  a  resulting  trust;  but  that 
would  not  be  00  in  the  case  of  a  purchase  on  behalf  of  a 
child.  The  true  effect  is,  that  MraJ/ecki  can  no  longer  claim 
anything;  but  the  fund  r^nains  untouched,  and  there  is 
nothing  unreasonable  in  the  supposition,  that  the  fiftther 
bargained  for  her  share  of  the  fund  for  the  benefit  of  hia 
other  children,  although  had  be  pleased  he  might  have 
done  so  for  his  own  benefit 

I  have  gone  through  Fcike$  v.  Western  at  length,  because, 
although,  for  the  reason  assigned  by  Yice-Chancell(»r  Wig- 
ra/m,  (a),  I  should  not  have  departed  firom  Sir  W.  Orcmt'e 
decision,  even  if  I  had  doubted  its  principle,  I  thought  it 
necessary,  in  order  to  insure  that  my  view  should  be  under- 
stood, to  examine  the  reasons  there  given,  with  which  I  can- 
not entirely  concur.    But^  as  to  the  principle  of  that  deci- 
sion, as  stated  by  Sir  J.  Leach,  I  entertain  no  doubt,  viz. 
that  where  a  father,  by  making  to  one  of  his  children  an 
advancement  such  as  that  in  the  case  before  me,  removes 
that  child  out  of  the  way,  he  is  to  be  presumed,  unless  there 
be  some  contemporaneous  evidence  to  shew  the  contrary 
intention,  to  have  done  so  fi)r  the  benefit  of  his  other  chil* 
dren^  and  not  for  his  own  benefit    Then,  in  this  case,  I  find 
no  such  evidence;  and  there  being  but  two  children  one  of 
such  children  being  thus  advanced,  and  the  son  being  the 
only  other  child,  as  Sir  J.  Leach  says,  the  case  of  Boyle 
V.  The  Bishop  cf  Peterborough  (6)  applies,  and  I  am  of 
opinion  that  the  son  took  the  whola 

That  disposes  of  the  first  three  questiona    Then,  as  to 
(a)  7  Hare,  330.        (b)  1  Yes.  jun.  299;  S.  C,  3  Bro.  a  C.243. 
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1855.        the  fourth  question,  it  seems  to  me  that  nothing  can  he 
more  dear.     Mrs.  Head's  legacy  of  50002.  is  given  entirdT 
out  of  the  testator's  own  real  and  personal  estate,  without 
an  attempt  on  his  part  to  exercise  any  power  under  the  adtr 
tlement  of  charging  it  upon  the  settled  property,  without  an 
attempt  on  his  part  to  give  her,  in  respect  of  that  legacy, 
any  lien,  charge,  or  other  interest  in  the  settled  property; 
so  far  fit>m  it,  the  testator  expressly  declares  it  to  be  his 
will,  that  the  whole  of  the  provision  which  she  might  other- 
wise be  entitled  to  under  his  marriage  settiement^  is  to  go 
and  remain  to  his  son;  not  to  mention  that  by  her  own 
marriage  settiement^  executed  previously  to  h&c  fiither's 
will,  she  had  effectually  debarred  herself  from  taking  any 
such  lien,  chaige,  or  other  interest  in  the  property  com- 
prised in  the  settiement  of  1790,  even  if  any  such  had  been 
given  her  by  her  father's  wiUL    As  r^ards  that  -property, 
she  is  blotted  out  by  the  eSect  of  her  own  marriage  settle- 
ment as  much  as  if  she  had  never  existed;  and  the  remain- 
ing child  takes  the  whola    The  fourth  question,  therrfore^ 
must  be  answered  in  the  negative. 

As  to  the  fifth  question,  the  case  resembles  Fortescue  ?. 
OTegor(a),  mentioned  by  Lord  SL  Leonards  (b),  where  there 
was  a  gift  by  will  to  the  children  of  A.,  deceased,  of  lOOOL, 
to  be  paid  to  them  in  such  shares  as  one  Innes  should  di- 
rect There  were  three  children,  and,  upon  a  bill  filed,  one 
.  of  the  children,  Mra  Hqnuorth,  presented  a  petition,  stating 
that  Innes  was  desirous  that  the  fund  should  be  equally 
divided  amongst  the  three,  and  accordingly  one-third  was 
transferred  to  the  petitioner.  In/nes  died  without  mak- 
ing any  further  appointment  Lord  Rosslyn  thought  that 
the  recital  in  the  petition  could  not  well  be  taken  as  a  fur- 
ther appointment,  but  said  it  came  to  the  same  thing ;  for  it 
was  dear  that,  by  the  appointment,  Innes  meant  to  give 

(a)  5  Yes.  563.  (6)  2  Sugd.  Pow.  S17. 
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Mr&  Hepworth  her  full  share.  Then,  at  Innes'  death,  when  1856. 
there  could  be  no  further  appointment^  the.  necessaiy  con- 
sequence of  his  appointment  was,  that  there  were  only  two 
shares,  and  two  objects  of  the  power,  and  there  could  be  no 
survivorship.  On  the  principle  of  Boyle  v.  The  Bishop  of 
Peterborough  (a),  I  think  that  would  be  the  result  hera 

I  propose  to  declare,  that,  in  the  events  which  have  hap- 
pened, Mrs.  Head  became  absolutely  barred  of  all  estate 
and  interest  in  the  hereditaments  and  premises  comprised 
in  the  indentures  of  1790;  and,  there  being  no  other  child 
of  the  marriage  than  Ghrietopher  Samuel  Flood,  the  whole 
of  such  hereditaments  and  premises,  in  the  events  which 
happened,  became  vested  in  him  as  tenant  in  taiL 

Then  no  answer  to  the  fifth  question  wiQ  be  required. 

(a)  iye8.jiiiL299. 


PICKFORD  V.  BROWN.  May24ih. 

1  HIS  cause  became  defective  before  decree  by  the  birth  Siamikmemal 
of  a  child,  who  was  a  necessary  party  as  Defendant  Ikeree-^S^ 

ing  Portia — 

15«fcl6  Viet.  e. 

86,f.02. 

Mr.  BaggaUa/y  applied,  under  &"62  of  15  &  16  Vict  Before  deone 
c  86,  for  a  supplemental  order  against  the  infant  He  JSw  majr  be^ 
said  that  Commerell  v.  HaU(bl  which  decided  that  a  5*'*«^'*S^^- 

^  '  ,  dePB.  62  of  15 

supplemental  bill  must  be  filed  to  bring  new  parties  before  &  16  Vict  a 
the  Court  before  decree,  had  been  overruled  by  a  recent  infeJ^^Ss 
decision  of  the  Lords  Justices.  |^°  ^™ 

filing  of  the 

The  Vicb-Chancellob,  after  consultation  with  the  other  bm,  and  k  a 

neoessaiy  par- 
Judges,  made  the  order.  ty  to  the  suit 

(6)  2  Drew.  194. 
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June  27th  S 
SSth;  and 
July  13th. 

Copyholds  — 
Borough  Bng- 
liah—Ouatom 

CorUingeiU 
ItUerut. 

Deyiaeof 
copyholds  to 

W,  for  life, 
andftfter  his 
death  to  his 
eldest  or  only 
son,  and  the 
legal  and  cus- 
tomary heirs 
of  such  eldest 
or  only  son 
for  ever,  pro- 
▼ided,  th&t  if 

W.  leave  no 


RIDEB  V.  WOOD. 

Charles  wade  being,  at  the  date  of  his  will  and 
thenceforth  tinti]  his  death,  seised  in  fee  simple  of  certain 
fireehold  hereditaments  in  the  parishes  of  Hwrdey  and 
Michehaarah,  in  the  county  of  Southampton,  and  als3 
seised  in  fee  of  certain  copyhold  hereditaments  of  the 
manor  of  Merden,  in  the  parish  of  Huraley,  in  the  coontv 
of  Sovtha/mpton,  and  of  the  manor  oi  MickdinaTsh,  in  the 
parish  o{  Michd/ma/rsh,  in  the  said  comity  of  Southamp- 
ton, according  to  the  respective  customs  of  the  said  manors 
respectively,  and  having  duly  surrendered  the  said  copy- 
hold hereditaments  to  the  uses  of  his  will»  made  his  wiDl 
dated  the  l7th  of  November,  1801,  which,  so  fistr  as  ma- 
terial, was  in  the  words  foUowing:  ^  I  give  and  devise  my 
son  or  issue  of  freehold  and  copyhold  estates  in  the  parishes  of  Surdeg 
at  his  death,     and  Michd/moArah  to  my  nephew  WHUa/m  Ooffe   and  his 

devise  to  the 
daughters  of 
W,  as  tenante 
in  common  in 
fee,  and  if  W, 
leave  no  son 
or  daughter 
or  issue  of  a 
son  or  daugh- 
ter living  at 
hisdea&,  gift 
over: — HMf 

daughteiB,d«r^  A^^^^  ^'^  copyhcXd  estates  to  the  daughters  or  only 

ing  his  life- 

tume,  to<dtoon- 

tangent  descendible  interests  as- tenants  in  common  in  fee  in  the  devised  estate. 

ffM  also,  that  the  adinisaion  of  W,  did  not  enure  for  the  benefit  of  his  daughten  so  u 
to  bring  them  within  the  seisin. 

Put  of  the  property  was  copyholds  descendible  according  to  the  tenure  of  borough 
english  among  issue  and  collaterals  also: — Hdd,  that,  on  the  death  of  one  of  the  daughter 
of  the  tenant  for  life  without  issue  in  his  lifetime,  her  interest  in  the  copyholds  desoeadeii 
to  her  youngest  sister  then  living,  and  on  the  subsequent  birth  of  another  sister  shifted  to 
her. 

Another  part  of  the  propertv  was  copyholds  not  proved  to  be  descendible  according  to 
the  tenure  of  borough  english,  out  by  custom  the  descent  was  shewn  to  be  to  the  youngest 
son  or  daughter  or  sister  of  the  copyholder  last  seised: — Held,  that,  on  the  death  of  one  of 
WJ8  daughters  in  his  lifetime  without  issue  before  she  became  seised,  her  interest  in  these 
oopyholiu  deioended,  not  according  to  the  custom,  but  to  all  her  sisters  as  her  coheiresMi 
atlAW. 


assigns,  dming  his  natural  life,  with  liberty  of  cutting 
timber;  and  immediately  after  his  death,  I  devise  the  said 
freehold  estates  to  the  eldest  or  ordy  son  of  the  said  Wil- 
Ua/m  Ooffe,  amd  the  legal  amd  custo^mary  heirs  respec- 
tivdy  of  sudi  eldest  or  orUy  son  for  ever;  provided,  tiuEl 
if  the  said  William  Qcffe  leave  no  son  or  issue  of  a  son 
living  or  vn,  ventre  sa  vnere  al  his  death,  I  give  the  said 


CASES  IK  CHANICEBT. 

damgfOm'  of  the  $aad  WiUiam  Goffe,  a#  tmcmta  in  oom* 
won,  and  ikew  n^peeHve  legal  and  CMiamwry  hdrsfar 
ever;  provided,  that  if  the  said  WiUiam  Ooffe  have  neither 
son  or  daughter  or  issue  of  a  son  or  daughter  living  or  id 
ventre  sa  mere  at  his  death,  I  devise  my  said  freehold  and 
oopyhold  estates  to  my  niece  Mary  Ooffe,  emd  her  legal 
and  customary  heirs  fbv  ever/' 

The  testator  died  on  the  16th  of  August,  180& 

Hie  said  WiUiam  Ocffe  immediately  after  his  death  en- 
tered into  the  possession  of  the  freehold  estates  devised  by 
the  said  will,  and  continued  in  such  possession  or  reoraipt 
to  the  time  of  his  death. 


64S 


On  the  14th  of  October,  1805,  the  said  WHUam  Gcffe^ 
duly  admitted  tenant  of  all  the  said  copyhold  herediiameiits 
of  the  said  manor  of  Merden,  to  hold  the  same  to  the  said 
WiUiaan  Chffe  and  his  assigns  during  his  life^  with  the 
benefit  as  to  timber  vested  in  him  as  expressed  in  the  will 
of  the  said  Chaslea  Wade,  at  the  will  of  the  1<^  accord* 
ing  to  ike  custom  of  the  said  manor;  and  an  the^  6tb  of 
June,  1806v  the  said  WiSiomb  Ooffe  was  dufy  admitted 
tenant  of  aU  the  said  copyhcdd  hereditaments  holden  of  the> 
manor  of  Miohd/ma/rah,  to  hold  the  same  unto  the  said 
WilUa/m  Qojfe  and  his  assigns  during  his  natural  Ufe,  at 
the  will  of  the  lord,  according  to  the  form  and  effect  of  the 
wi]l  of  the  said  Chariee-  Wade^  and  acoordmg  to  the  custom, 
of  the  said  manov. 


WiUiam  Ooffe  had  issue  aevai  children  only,,  namely, 
the  Defendant  Elizabeth  Wood,  bom  on  the  9th  of  Sep- 
temb^,  1804;  Ann  Qoff^s,  since  deceased,  who  was  bom  on 
the  I8th  of  April,  1806;  Ckanie»  Goffe,  since  deoeasedv 
who  was  bom  on  the  6th  of  September,  1807;  Mary  Avm 
Ooffe,  since  deceased,  who  was  bom  oft  the  7th  of  June, 
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IS55.^      1809;  the  Defendant  Emily  Dennamt,  who  was  bom  on 
~  the  14ih  of  Febrnaiy,  1811 ;  the  Defendant  EOm  Messtm, 

who  was  bom  on  the  18th  of  November,  1812;   and  the 
FLaintiff  Cla/ra  Rider,  who  was  bom  on  the  14th  of  Hay, 
1815.    The  said  Awne  (?c>^e\^ed  on  the  28th  of  Novem* 
ber,  1807,  an  inSeoit,  under  the  age  of  twenty-one  yeans, 
without  having  ev^r  been  married,  leaving  the  said  Elisor 
beth  Wood  (then  Elizabeth  Ooffe)  and  the  said  CharieB 
Ooffe  her  only  sister  and  only  brother  her  surviving.     The 
said  Cha/rles  Ooffe  died  on  the  28th  of  January,  1808, 
without  having  ever  been  married,  and  in  the  lifetiine  of 
the  said  Williami  Goffe,  leaving  the  said  Elizabeth  Wood 
(then  Elizabeth  Ooffe),  his  only  sister,  him  surviving.   And 
the  said  Mary  Amu  Ooffe  died  on  the  8ih  of  September, 
1813,  an  infimt^  under  the  age  of  twenty-one  years,  and 
without  havmg  ever  been  married,  leaving  the  said  Eliza- 
beth Wood  (then  the  said  Elizabeth  Ooffe),  the  said  EmUy 
Dennwnt  (then  Emdly  Ooffe),  and  the  said  EUen  Measum 
(then  Ellen  Ooffe),  her  only  sisters,  her  surviving.    Hie 
said  WiOiami  Ooffe  died  on  the  24th  of  January,  1848, 
leaving  the  said  Elizabeth  Wood,  Emily  Dennant,  EUen 
Meeeum,  and  Ch/ra  Rider,  his  only  children,  him  surviv- 
ing.   And  it  appeared  by  the  court  rolls  of  the  manors  that 
each  of  them,  the  said  Elizabeth  Wood,  Emily  Dennani, 
EUen  Mesev/m,  and  Olara  Rider,  upon  due  presentment 
being  made  of  the  death  of  the  said  WiUiam,  Ooffe,  was  on 
the  13th  of  July,  1848,  admitted  tenant  of  one  undivided 
fourth  part  of  a  share  of  and  in  the  said  copyhold  heredita- 
ments, to  hold  the  same  to  her  and  her  heirs,  at  the  will  of 
the  lord,  according  to  the  respective  customs  of  the  several 
manors  of  Merden  and  Michd/mareh, 

By  the  custom  of  the  said  manor  of  Merden,  customaiy 
tenements  within  the  said  manor  do  descend  and  ought  to 
descend  as  tenements  of  the  tenure  and  in  the  nature 
of  borough  english,  not    only  to  the   youngest  son   or 


CASES  IN  CHANCERY. 

youngest  daughter,  and  for  de&ult  of  such  ifisue  of  such 
customary  tenant  to  the  youngest  brother  or  youngest 
sister,  but  also,  for  default  of  such  brother  and  sister  of  such 
customary  tenant,  to  the  next  youngest  kiusman  or  kins- 
woman of  the  whole  blood  of  the  customary  tenant  in  pos- 
session how  far  soever  remote. 

In  a  bill  filed  in  the  Court  of  Chancery,  in  the  reign  of 
Queen  EUzaheth,  by  the  copyholders  and  customary  tenants 
of  the  said  manor  of  MitchelmaTah,  for  ascertaining  and  de- 
termining the  fines  payable  on  admittances,  the  customary 
descent  in  the  said  last-mentioned  manor  was  stated  to  be, 
that,  after  the  death  of  any  of  the  copyholders  and  custom* 
aiy  tenants  of  the  said  manor,  the  youngest  son  of  the  said 
copyholder  so  dying,  or,  for  want  of  a  son,  the  youngest 
daughter  of  the  said  copyholder,  and  if  he  hath  no  son  or 
daughter,  then  the  next  of  kin  of  the  said  copyholder 
so  dying  have,  at  the  next  court  holden  for  the  said  manor 
after  the  decease  of  the  said  copyholder,  used  to  be  presented 
by  the  homage  there  the  next  and  immediate  tenant  unto 
the  said  premises  as  heir  unto  his  said  father,  deceased,  ac-. 
cording  to  the  custom  of  the  said  manor,  and  thereupon  to 
be  admitted  tenant  accordingly;  and  by  the  decree  pro- 
nounced in  the  said  suit  it  was  ordered  and  adjudged,  that 
the  copyhold  lands  and  tenements  within  the  said  last- 
named  manor,  with  their  appurtenances,  should  for  ever 
from  thenceforth  be  deemed,  taken,  and  reputed  to  be 
ancient  copyhold  and  customary  lands  and  tenements  of 
inheritance. 

Certain  entries  in  the  court  rolls  of  the  said  manor  of 
Mitchelmarsh  were  stated,  shewing  that  by  the  custom  of 
that  manor  the  descent  of  copyhold  lands  within  the 
manor  was  to  the  younger  sister  in  preference  to  the  elder, 
and  one  case  was  stated  in  which  the  youngest  son  of  the 
only  brother  of  a  copyholder  who  had  survived  such  brother 
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and  died  seised,  was  in  1784,  after  several  trials,  held  to  be 
heir  to  the  copyholder  in  preference  to  his  youngest 
sister. 

Clara  Rider  and  her  hnshand  as  Plaintiflh  concuned 
with  Elizabeth  Wood  and  her  husband,  Emily  Dennant 
and  her  husband,  and  EUen  Messum  and  her  husband,  k 
stating  the  above  facts  in  a  special  case,  in  which  the  qu^- 
tionswere — 1st  As  to  the  part  or  share  or  parts  or  diares  of 
and  in  the  said  freehold  hereditaments  to  which,  under  the 
drcumstances  hereinbefore  stated,  the  said  Plaintiflfe  and 
Defendants  were  respectively  entitled  under  or  by  virtue  d 
the  said  will  or  otherwise.  2nd.  As  to  the  part  or  share, 
parts  or  shares,  of  and  in  the  said  copyhold  hereditamrats 
situate  within  and  holden  of  the  said  manor  of  Merdon^  to 
which  under  the  drcumstanoes  before  stated,  having  regaid 
to  the  customary  descent  of  tenements  within  that  manar, 
the  said  Plaintiff  and  Defendants  were  respectively  en- 
titled under  or  by  virtue  of  the  said  will  or  otherwise;  and 
Srd  As  to  the  part  or  share,  parts  or  shares,  of  and  in  the 
said  copyhold  hereditaments  situate  within  and  holden  of 
the  said  manor  of  MitchdmarsK  to  which,  under  the  dr- 
cumstances hereinbefore  stated,  having  r^ard  to  the 
customary  descent  of  tenements  within  that  manor,  eadi  of 
them  the  said  Plainti&  and  Defendants,  or  either  of  th^m, 
was  respectively  entitled  under  or  by  virtue  of  tlie  said  will 
or  otherwise. 


Argfmtia,         Mr.  W.  M.  James,  Q.  C,  and  Mr.  PlaU  for  the  Pkintiflt 

In  the  events  which  happened,  the  daughters  took 
descendible  interests  in  one-sixth  shares.  The  shares  of  the 
two  daughters  who  died  in  the  lifetime  of  the  tenant  for 
life  in  the  copyhold  estates  descended  to  their  heirs  at  tiiat 
time,  and  shifted  on  the  birth  of  the  Plaintiff  to  her  as  the 
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customary  heir,  and  thu*  the  Plaintiffs  are  entitled  to  three-        1855. 
sixths  of  the  copyhold  property. 

In  Eeve  v.  Malater  (a),  it  was  held  that  copyhold  and 
freehold  borough  english  descents  are  similar,  and  so  also  '^*v«»"»«»*- 
in  Payne  v.  Barker  (b).  If  surrenderee  die  before  ad- 
mittance, his  heir  shall  be  admitted:  Bv/ntvng  v.  Lepi/ng- 
"wd  (c).  An  executory  devise  is  transmissible  to  the  heir 
in  the  same  way  as  a  contingent  remainder :  Chodrigkt  v. 
Sea/de  (d);  Doe  d  Andrew  v.  Hutton  (e). 

1 9  H.  6,  61  a»  pL  26,  Forteacue  arguing,  puts  the  case  that 
a  man  has  issue  a  son  and  a  daughter,  the  son  purchases 
land  and  dies  seised,  and  the  father  afterwards  has  issue 
another  son;  he  will  oust  the  sister,  and  claim  as  next  heir 
to  his  brother. 

Doctor  and  Student^  p.  21 :  "  If  the  son  purchaseth  lands 
in  fee,  and  dieth  without  heir  of  his  body,  the  land  shall 
descend  to  his  uncle  and  shall  not  ascend  to  his  father;  but 
if  the  father  have  a  son,  though  it  be  many  years  after  the 
death  of  the  elder  brother,  yet  that  son  shall  put  out  his 
uncle,  and  shall  enjoy  the  lands  as  heir  to  the  elder  brother 
for  ever/'    Ooodale  v.  Oawthome  (/). 

ViCB-CHANCELLoa — In  Cru.  Dig.  Descent,  cap.  3,  s.  14, 
it  is  said,  "  So  where  son  purchased  land  and  died  without 
issue,  his  uncle  entered  as  his  heir;  two  years  afterwards 
the  father  had  issue  another  son,  and  it  was  held  that  such 
other  son  might  enter  on  his  uncle/' 

If  the  custom  be  silent,  the  common  law  must  regulate 
the  course  of  descent:  Deam,  v.  Spraof  (g). 

(a)  Cro.  Car.  410.  (e)  3  B.  &  P.  643. 

(6)  Or.  Br.  26.  (/)  2  S.  &  G.  375. 

(e)  4  Co.  29  b.  (^)  1  T.  R  466. 


(d)  2Wila.    9. 
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Mr.  RoU,  Q.  C,  and  Mr.  E.  F.  Smith  for  Elizabeik 
Wood. 


The  share  of  Awn  descended  on  her  death  to  CharleSy 
Argtmetu,  ^^^  ^^^  yg  ^^^  ^  EUzobetk  Wood,  and  has  not 
shifted  finom  her.  Descent  of  a  contingent  interest  may 
take  place  through  a  person  who  died  before  the  oontin- 
^[ency  happened  (a).  Chauncy  v.  Oraydon{b): — "  Where 
lands  in  borough  english  descend  to  the  youngest  son 
and  he  dies  without  issue,  it  shall  not  go  to  the  youngest 
brother,  for  that  custom  does  not  hold  betwixt  brothers 
without  a  particular  custom,  but  the  eldest  broths*  sbsJl 
have  it"  Bayley  v.  Stevens  (c),  demerUa  v.  Scudamore  (d}, 
Doe  4  Hamilton  v.  Clift(e). 

Mr.  WiMcock,  Q.  C,  and  Mr.  Oiffard,  for  Mr.  and  Mtsl 
Measti/m. — ^The  daughters  living  at  the  death  of  the  tenant 
for  life  took  equally. 

Mr.  Sehvyn,  for  Mr.  and  Mrs.  Demicmt,  took  the  same 
view,  citing  Skey  v.  Barnes  (/),  Currie  v.  Oould  (g). 

If  not^  then  the  Court  will  not  carry  the  custom  of  de- 
scent in  these  manors  further  than  it  is  proved  to  extend  (Jl); 
and,  as  this  particular  case  is  not  shewn  to  have  happened 
on  the  death  of  a  person  only  contingently  entitled,  the 
descent  must  be  considered  to  have  been  to  the  heirs  at 
common  law,  of  which  Mrs.  Dermant  was  ona 

Mr.  Ja/mea,  Q.  C,  in  reply. 

Judgment  reserved. 

(a)  8  Vin.  Abr.  "Devise,"  L.  (e)  12  Ad.  &  E.  666. 

2,  8.  38.  (/)  3  Mer.  336. 

(6)  2  Atk.  621.  (^)  4  Beav.  117. 

(c)  Cro.  Jac.  198.  (A)  3  Cru.  Dig. "  Deecent,"**?. 

(d)  2  Ld.  Raym.  1024.  v.,  pi.  32. 
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Vice-Chakcellor  Sir  W.  Page  Wooi5,  after  statmg  the 
terms  of  Ihe  will,  continued  as  follows: — 

The  first  question  in  the  case  is,  what  interest  the  daugh- 
ters of  WUMatn  Oofe  took  in  the  property  devised,  the 
£bm^  being  that  the  tenant  for  life  had  one  son,  who  died 
in  his  Hfetime,  named  Charles,  and  six  daughters :  Elizor- 
beth  Woody  the  Defendant^  being  his  eldest  daughter,  then 
Ann  his  second,  then  Charles,  then  Mary  Anne,  and  three  ^ 
other  daughters,  who,  with  Elizabeth,  are  still  living.  An/n 
died  in  1807>  at  which  time  EUzaheth  and  Charles  were 
his  only  other  children.  Charles  died  in  1808,  leaving 
Elizabeth  the  only  surviving  child;  and  Mary  Anne  died 
in  1813,  at  which  time  EUzdbeth,  Emily,  and  EUen  were 
the  only  living  children,  the  Plaintiff  Olara  not  being  then 
bom. 
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The  first  question  is,  whether  the  daughters  took  any 
interest  in  the  estate,  which  was  devised  over,  in  case  there 
should  be  no  children  or  issue  of  WiUia/m  Ooffe  who  should 
be  living  at  his  death.  It  has  been  argued  that  this  devise 
was  a  contingent  gift  to  a  class,  to  be  ascertained  at  the 
death  of  the  tenant  for  life.  I  have  already  intimated  that 
I  cannot  adopt  that  construction ;  but  I  think  that  the  true 
construction  is,  that  this  is  a  gift  to  the  tenant  for  life,  with 
remainder  in  fee  to  his  son  in  one  event;  and,  if  there 
should  be  no  son  or  issue  of  a  son  living  at  the  death  of  the 
tenant  for  life,  then  to  all  his  daughters  in  fee.  The  argu- 
ment on  this  point  rested  mainly  on  the  effect  of  the  ulti- 
mate limitation  over,  as  exhausting  all  the  events  previously 
contemplated,  and  then  giving  over  the  estate;  however, 
that  does  not  seem  to  me  to  be  the  effect  of  it^  but  the  oon<* 
trary,  because  the  gift  over  is  in  the  events  not  merely  of 
there  being  no  son  or  daughter  of  the  tenant  for  life  living 
at  his  death,  but  of  there  being  no  issue  of  any  sou  or 
daughter  then  living.  If  I  were  to  hold  that  the  construc- 
tion is  as  contended,  this  might  happen :  if  the  soas  afid 
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1856.  daughters  had  been  all  dead  at  the  death  of  the  tenant  for 
life,  leaving  issue,  their  issue  would  take  nothing,  but  th^^ 
would  be  an  intestacy.  I  therefore  do  not  think  that  would 
be  a  sound  construction.  But  the  case  is  more  like  Loddvng- 
ton  V.  Kime  (a),  a  contingency  with  a  double  aspect  The 
daughters  are  only  to  take  provided  there  be  no  son  or  issoe 
of  a  son  living  at  the  death  of  the  tenant  for  life,  in  whidi 
event  the  estate  is  given  to  the  daughters  or  only  daughter 
of  the  tenant  for  life  as  tenants  in  common  in  fee,  and  that 
confers  upon  them  a  descendible  contingent  interest 

Then,  the  next  question  in  dispute  was  concerning  the 
general  canon  of  descent,  which,  however,  I  think  has 
been  long  since  concluded  by  authority.  Independently 
of  the  question  of  customary  descent,  it  was  argued, 
that  a  descent  having  once  taken  place  to  the  person  who 
was  heir  at  the  moment  of  the  ancestor's  decease,  the  pro- 
perty would  not  shift  to  a  nearer  heir,  who  subsequently 
came  into  being.  But  it  was  laid  down  by  Foriescue  as 
counsel  in  the  time  of  Henry  the  Sixth,  and  was  not  dis- 
sented firom  by  the  Judges,  that,  if  the  only  child  of  A, 
should  die,  leaving  an  uncle  his  heir,  who  enters,  and  after- 
wards another  son  of*^.  should  be  bom,  he  would  take  the 
estate  as  heir  to  ^. ;  and  that  has  been  recognised  by  Cok€, 
and  also  in  the  Doctor  and  Student,  and  cannot  now  be  dis- 
puted. 

The  next  question  was,  what  was  the  condition  of  these 
parties  with  reference  to  the  contingent  interest  in  the  copy- 
holds at  the  time  of  the  death  of  Charles  and  Marianne. 
It  is  quite  clear  on  the  authority,  amongst  other  cases,  of  Doe 
v.  ToTnJdns  (6),  that  a  contingent  remainderman  of  copy- 
holds is  not  within  the  seisin,  and  that  the  admission  of  the 
tenant  for  life  is  not  the  admission  of  such  a  contingent 
remainderman;  therefore, -4 nti,  who  died  firsts  and  CAarto 

*      (a)  1  Salk.  224,  Ld.  Raym.  203.  (&)  11  Eaet,  185. 
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and  MaricMfme,  could  not  be  taken  to  be  within  the  seisin  1855. 
in  respect  of  these  copyholds.  Then,  what  operation  ought 
that  to  have  with  r^ard  to  the  customary  descent  of  these 
copyholdsf,  which  is  different  in  the  two  manors?  By  the 
custom  of  the  manor  of  Aferdon,  customary  tenements 
within  the  manor,  it  is  said, ''  do  descend  and  ought  to  de- 
scend as  tenements  of  the  tenure  *and  in  the  nature  of 
borough  engUsh,  not  only  to  the  youngest  son  or  youngest 
daughter,  and  for  default  of  such  issue  of  such  customary 
tenant  to  the  youngest  brother  or  youngest  sister,  but  also  for 
default  of  such  brother  and  sister  of  such  customary  tenant 
to  the  next  youngest  kinsman  or  kinswoman  of  the  whole 
Uood  of  the  customary  tenant  in  possession,  how  &ix  soever 
remota"  In  the  manor  of  Mitchel/marsh  there  is  no  custom 
that  the  descent  should  be  according  to  the  tenure  of  borough 
english ;  but  the  statement  is,  that^  in  a  suit  in  Chancery 
in  the  reign  of  Queen  Elizabeth  by  the  copyholders  to 
ascertain  the  fines,  the  customary  descent  was  stated  to  be, 
that,  after  the  death  of  any  of  the  copyholders,  his  youngest 
son,  or,  for  want  of  a  son,  the  youngest  daughter,  and,  if  he 
had  no  son  or  daughter,  then  the  next  of  kin  of ^  the  copy- 
holder have  been  accustomed  to  be  presented  by  the  homage 
as  heir  according  to  the  custom  of  the  manor.  K  that  was 
the  custom,  the  statement  does  not  make  it  out  to  be  in  the 
nature  of  a  borough  english  tenure,  for  it  speaks  only  of  the 
youngest  son  or  daughter  being  heir ;  and,  in  default,  the  next 
of  kin,  without  saying  as  to  them  whether  the  younger  or 
elder  are  preferred.  It  appears,  by  extracts  from  the  court 
rolls  of  this  manor,  that  the  younger  sister  was  entitled  to 
succeed  in  preference  to  her  elder  sisters;  and  one  case  is 
given  in  which  the  youngest  son  of  the  only  brother  of  the 
last  tenant  in  possession  claimed  as  heir  to  him,  deriving  title 
through  the  only  brother  of  such  tenant,  who  had  died  in 
his  lifetime,  as  in  ClemeTits  v.  Scudamwre  (a).  The  youngest 

(a)  1  P.  Wms.  66. 
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1860.^  sister  of  the  last  tenant  also  claimed  adveraely  as  heir;  and 
after  several  trials  the  finding  of  the  homage  was^  the 
youngest  son  of  the  brother  was  and  is  the  customaiy  heir 
of  the  last  tenant^  and  that  he  ought  to  be  admitted  to  the 
said  copyhold  estate  of  which  such  tenant  died  posBesaed. 
The  customary  descent  of  these  copyholds  is  not  very  wdl 
stated  in  the  bill  in  Chancery  which  I  have  mentioned, 
being  there  said  to  be,  if  the  customary  tenant  have  no  acm 
or  daughter,  then  to  his  next  of  kin.  In  the  instance  given, 
the  customary  tenant  to  whom  descent  was  traced,  died  in 
possession;  and  some  stress  has  been  laid  upon  that  ie^sL 

The  rule  on  which  the  case  must  be  decided  is  that  whkji 
is  laid  down  in  the  case  oiPava  v.  Herbert,  or  Payne  v.  Bar- 
her  (a);  namely,  that^  where  the  tenure  is  borough  eDglish, 
if  a  surrender  has  been  made  to  a  party,  and  he  has  not 
been  admitted  thereon,  yet  having  become  in  some  sense  en- 
titled to  the  customary  land,  if  he  die  before  admittance,  his 
heir  will  be  entitled  to  be  admitted,  because  the  law  takes 
notice  of  the  borough  english  tenure.  That  was  held  also 
by  Olin,  £!.  J.,  in  ^lunt  v.  Clark  Qi),  where  he  says^  "  If  a 
man,  seised  of  copyhold  lands  in  fee  of  the  custom  of 
borough  english,  surrender  his  land  according  to  the  cus- 
tom to  the  use  of  J.  S.  and  his  heirs,  and  /.  S,,  having  issue 
two  sons,  die  before  admission,  semble,  that  the  youngs 
son  shall  have  the  land,  because  he  is  in  the  descent^  or, 
at  least,  by  force  of  the  former  surrender,  and  also  the  na- 
tiure  of  the  descent."  The  case  of  Payne  v.  Barker  is 
always  cited  as  being  a  case  in  which  there  were  very  spe- 
cial circumstances,  and  HoU,  C.  J.,  in  Clements  v.  Scwdor 
more^c),  says,  that,  according  to  his  note  of  the  case,  the 
decision  would  have  been  otherwise  had  it  been  all^;ed 
that  the  lands  were  in  the  nature  of  borough  english,  which 

(a)  Or.  Br.  18.  (h)  2  Sid.  61 ;  5  Barr.  S786. 

(c)  2  Ld.  Baym.  1024. 
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it  was  not,  but  only  set  forth  as  a  particular  custom;  for 
the  law  takes  notice  of  the  custom  of  borough  english  as  of 
gavelkind,  but  not  of  this  special  custom.  That  is  fully 
borne  out  by  Orlcmdo  Bridgman's  report^  from  which  it 
appears  the  circumstances  were  these : — Nalhomid  Richer, 
surrenderee  in  fee,  died  before  admittance,  and  the  juiy 
found,  in  their  special  verdict,  his  death  without  issue,.and 
that  Robert  Richer  was  his  eldest  brother,  and  John  was 
his  younger  brother,  and  had  issue  John,  NaOumid,  and 
Robert  his  younger  son,  and  that  John  Richer,  the  brother 
of  Nathaniel  the  surrenderee,  30^  Martii,  24^  Car.,  died, 
and  his  three  sons  survived  him.  Then  they  find  that  there 
is  a  custom  "that  all  customary  lands  desoenderunt  et 
descenders  debent  filio  natu  minimo,  fratri  natu  minimo, 
aut  nepoti  natu  minimo  prout  casus  accidit ;  and  that  at 
the  Courts  6^  Ap.  24^  Car.,  the  said  Robert,  the  youngest 
son  oiJohn,  was  admitted  tenant  of  the  premises  in  fee 
according  to  the  custom  of  the  manor."  Therefore  it  is 
simply  stated  as  a  special  custom,  and  not  as  a  borough 
english  tenure ;  and  it  was  held  that  the  descent  did  not 
take  place,  according  to  the  custom,  to  the  youngest  son  of 
a  surrenderee  who  died  before  admittance,  but  that  the 
estate  went  to  his  eldest  son  and  heir-at-law.  Bridgman, 
C.  J.,  objects  to  the  finding  of  the  jury,  which  he  seenis  to 
say  might,  upon  the  evidence,  have  been  that  all  the  cus- 
tomary land  in  the  manor  was  of  the  nature  of  borough 
english;  and  he  says,  "The  law  takes  notice  of  the 
custom  of  borough  english  and  gavelkind,  what  they  are;, 
and  the  incidents  thereunto,  and  the  consequences  upon  such 
a  custom  .  .  .  But  if  you  set  forth  a  particular  custom, 
whereof  the  law  takes  no  further  notice  than  as  you 
allege  it,  there  the  custom  shall  be  taken  strictly  as  you 
allege  it  and  shall  extend  no  further  .  .  .  ,  here  the 
custom  of  borough  english  is  not  found;  but  they  find  a 
custom  within  the  manor  that  all  customary  lands  have  de- 
scended and  ought  to  descend  to  the  youngest  son,  &c.   This 
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custom  in  the  letter  of  it  clearly  reacheUi  not  the  youngest 
son  of  the  youngest  brother  of  the  sucr^ideree ;  for  it  ex- 
tends only  where  customary  lands  descended:  but  here 
the  land  did  not  descend."  In  a  subsequent  part  of  the 
judgment,  p.  27,  it  is  more  clearly  stated :  "  If  a  verdict 
had  been  found  ...  as  I  think  in  this  case,  that  all 
the  copyhold  land  within  the  manor  was  of  the  nature  of 
borough  english  and  descendible  to  the  yoxmgest  in  the 
collateral  as  well  as  in  the  right  line ;  then  I  conceiTe, 
though  Nathaniel  died  before  admittance,  yet  it  should  go 
to  the  youngest^  according  to  the  notion  of  borough 
english  ;  for  this  way  of  descent  is  a  quality  inherent  in 
the  land  and  fixed  in  it^  and  the  nature  of  that  land  is 
known  in  the  law.''  He  had  previously  said,  "  though  it  be 
true,  borough  english  custom  prima  fietcie  gives  only  to 
the  youngest  son,  yet  upon  that  foundation  of  alleging  it 
to  be  borough  english  land,  such  an  addition  or  enlaige- 
ment  of  it  to  go  to  the  youngest  biother  or  nephew  may  be, 
it  being  agreeable  to  the  nature  of  a  borough  english 
custom."  I  notice  that  particularly,  because  it  is  bid 
down  by  some  writers  that  the  custom  of  borough  english 
being  only  that  the  land  descends  to  the  youngest  son,  any 
other  custom  must  be  specially  pleaded ;  but  BridgmaJi,  G. 
J.,  seems  here  to  say  that  the  custom  may  be  alli^ed  to  be 
borough  english,  and  that  will  cany  with  it  aU  the  inci- 
dents of  that  custom  which  are  different  fiK>m  the  ordinaiy 
rules  of  descent,  but  any  special  peculiarity  in  the  custom 
of  a  manor,  not  alleged  to  be  of  such  tenure,  must  be 
pleaded  and  must  be  followed  strictly  according  to  custom. 

With  respect  to  the  manor  of  Merdon  in  this  case^  the 
custom  is  well  alleged,  that  all  the  tenements  descend 
according  to  the  tenure  of  borough  english,  with  a  re- 
striction which  is  common  to  that  tenure.  The  nature  of 
that  descent  is,  that  it  substituted  for  the  heir  at  law,  in  all 
caseS;  a  different  person  as  heir,  but  in  all  other  respects  it 
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is  r^ulated  by  the  ordinary,  rales  of  descent  I  think, 
therefore,  that  these  lands  are  within  the  exception  in 
Payne  v.  Barker  {a),  which  justifies  me  in  holding  that 
although  the  persons  finom  whom  the  descent  is  traced  were 
never  admitted  and  were  not  within  the  seisin  of  the  tenant 
for  life,  the  persons  now  dahning  by  descent  from  them 
are  in  the  position  of  heirs  claiming  under  a  borough, 
enghsh  tenure,  and  therefore,  according  to  Bhint  v. 
Clark  (6),  they  may  take  by  descent^  although  their  an- 
cestor was  not  admitted. 

As  to  the  lands  in  the  manor  of  MUchelmarak,  the  state 
of  things  is  exactly  the  contraiy.  The  descent  is  only 
shewn  to  take  place  from  customary  tenants  who  died 
seised,  which  the  ancestors  of  the  present  claimants  never 
were,  having  died  before  they  could  become  seised;  and, 
therefore,  as  to  this  manor,  the  case  is  on  all  fours  with 
Payne  v.  Barker  (a);  and  the  descent  of  the  lands  in  this 
manor  must  be  according  to  the  common  law. 

The  result  will  be,  that  the  devise  conferred  a  descendi- 
ble interest  in  the  property  of  the  devisee  on  all  the  daugh- 
ters of  WilUa/m  Goffe  in  equal  onensixth  shares.  When 
Aval  died  in  the  life  of  the  son  Charles,  the  interest  which 
she  had,  though  it  may  seem  strange  to  say  so,  as  it  would 
be  defeated  if  Charles  should  be  alive  at  the  death  of  the 
tenant  for  Ufe,  must  descend  to  CJtarles.  He  might  die 
in  the  lifetime  of  his  father,  and  if  he  had  died  leaving 
a  son,  his  son  would  have  taken  the  whole  of  Ann's  share. 
Charles  died  without  leaving  any  issue  living  at  his  death, 
and  his  sisters  became  his  co-heiresses  at  law,  and  Cla/ra, 
his  youngest  sister,  his  heir,  according  to  the  customs  of 
the  manors  of  which  parts  of  the  property  were  holden. 
At  his   death,  however,   Elizabeth  was  his  only  living 

(a)  Or.  Br.  18.  (6)  2  Sid.  61. 
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1865.  fiister,  but^  according  to  th^  old  canon  of  deeoent^  when 
a  nearer  heir  came  into  being  the  estate  abifted  to  such 
nearer  heir.  The  customaiy  estate  held  oi  the  manor 
of  Merdon  shifted  thns  to  Ch/ra;  and  as  there  is  now 
no  possibility  of  a  nearer  customary  heir  being  bom,  it 
has  become  absolutely  vested  in  her.  So,  on  Mary  Aunt's 
«death,  her  interest  in  this  customary  estate  descended  to 
EUen,  then  her  youngest  sister,  and  heir  according  to 
the  custom;  and  on  the  birth  of  Clara  this  share  also 
shifted  to  her.  The  four  daughters  now  living  take  eadi 
one-sixth  of  the  Merdon  estate  as  their  original  shares,  and 
Clara,  as  customary  heir  to  Charles  andMaryAnne,  takes 
the  other  two-sixths  of  Awn  and  Ma/ry  Anne  respectively. 

As  to  the  freeholds  and  the  property  held  of  the  other 
manor,  the  surviving  daughters  take  them  in  equal  one- 
fourth  shares  as  tenants  in  ocunmon  in  fea 


May  26<A.  COOPER  V.  COOPER 

WWr-  Cim-^^      John  cooper,  by  his  will  in  1846,  after  making  cer- 
coM  ofDtatK."  tain  specific  bequests,  bequeathed  as  follows: — 

Bequest  of 

testaioi'B  reri-       «  j^^  as  to  all  Other  mv  personal  estate  and  effects,  what- 

duaiy  person-  •        /.  i 

alty  equally      soever  the  Same  may  consist  of  or  wheresoever  situated,  I 

four  children    8^^^  devise,  and  bequeath  the  same  equally  between  my 

to^be^uSy    two  SOUS   CharUa  and  Hefwry,    and  my  two  daughters 

divided  be-       Cho/rloUe  and  Louisa,  to  be  equally  divided  between  them, 
tween  them,  .  .  m 

share  and         share  and  share  alike ;  and  in  case  of  the  death  of  either  of 

and,  in  cJe  of  °^y  ^^^  children,  Charles  or  Henry,  or  Charlotte  or  Louisa, 

*^A^^^i°^     leaving  lawful  issue,  then  the  issue  of  such  child  to  take  the 
either  of  them  ^ 

leaying  issue, 

the  issue  of  such  child  to  take  the  parent's  share;  but,  in  the  event  of  their  dying  without 

leaving  issue ,  then  the  share  or  shares  of  the  one  so  d^ing  to  form  part  of  the  residue:  - 

HM,  that  the  testator's  children  took  for  their  respective  lives  only. 
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parent's  share,  share  and  share  alike;  but^  in  the  event  of 
their  dying  without  leaving  lawful  issue,  then  the  share 
or  shares  of  the  one  so  dying  shall  become  and  form  part 
of  the  residue  of  my  personal  estate/*  And  the  testator 
directed  that  the  interest  of  any  married  woman  under 
his  will  should  be  for  her  separate  usa 
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The  testator  died  in  October,  1864.  His  children  sur- 
vived him.  His  personal  estate  not  specifically  bequeathed 
was  estimated  at  42,0002. 

A  special  case  was  now  stated  between  the  testator's 
children^  as  Plaintiffs,  and  their  children,  who  were  infants, 
as  Defendants,  for  the  opinion  of  the  Court  as  to  the  con- 
struction of  this  bequest  of  the  residue  of  the  testator's  per- 
sonal estate  and  effects,  and  whether  the  Plaintiffs  were 
entitled  respectively  to  an  absolute  interest  in  such  resi- 
due, or  to  an  interest  therein  for  their  respective  lives 
only. 


Mr.  B&vi/r  Qn  the  absence  of  Mr,  JBott,  Q.  C.)  for  the      ArgumtM. 
Plaintiffs. 

The  Plaintiffs  are  entitled  to  an  absolute  interest  in  the 
residue  of  the  testator's  personal  estate  and  effects. 


There  is,  in  the  first  instance,  an  absolute  gift  to  them 
as  tenants  in  common.  And  with  regard  to  the  gift;s  over 
'^  in  case  of  the  death  of  either  of  them  leaving  issue,"  and 
"  in  the  event  of  their  dying  without  leaving  issue,"  they 
amount  in  effect  to  no  more  than  a  gift  over  in  case  of  the 
Plaintifils'  dying,  for  all  must  die  either  leaving  or  not  leav- 
ing issue.  Like  that  species  of  gift,  therefore,  they  must  be 
taken  to  be  contingent  upon  the  Plaintiffs'  dying  during  the 
lifetime  of  the  testator;  and  the  Plaintiff  having  survived 
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the  testator  are  entitled  absolutely:  Lord  Bi/ndan  v.  The 
Earl  of  Suffolk  (a),  Home  v.  PiUcunsQ)),  Da  Costa  v. 
Keir  (c),  BoArber  v.  Cocks  (d),  Clayton  v.  Lcnve  (e),  Gee  v. 
The  Corporation  of  Mcurichester  (/ ). 

Ooaling  v.  IWrwA^nd  {g)  is  a  decision  adverse  to  the 
Haintiffe'  claim;  but  there  Sir  /.  RomiUy,  It  R,  consi- 
dered himself  bound  by  one  of  the  rules  of  construction  bid 
down  by  himself  in  Edwards  v.  Edwards  (h). 

Mr.  DamM,  Q.  C,  and  Mr.  Dart  for  the  Defendants. 

The  Plaintifis  are  entitled  for  their  respective  lives  only 

to  the  residuary  personal  estate:   AUen  v.  Farthing  (i),  a 

case  dted  and  approved  of  by  Sir  /.  RomiUy,  M  R,  in 

Edwa/rds  v.  Edwards,  and  which  is  precisely  the  present 

case.    MUes  v.  Clark  (k). 

Lord  Bvndon  v.  The  Earl  of  Suffolk  (a)  and  Barker  v. 
Cocks  (Q  were  not^  like  the  present,  cases  of  a  double  con- 
tingency. And  with  regard  to  the  other  cases  cited  in 
support  of  the  Plainti^Gs'  claim  to  an  absolute  interest^  they 
were  cases  in  which  there  were  either  words  of  inheritance 
or  other  words,  clearly  giving  the  parties  an  absolute  inter- 
est^ or  the  property  was  expressed  to  be  given  to  the  se- 
parate use  of  married  women,  the  husbands  being  restnimed 
from  touching  the  corpus — a  circumstance  inconsistent 
with  the  supposition  that  the  parties  took  life  mterests 
only. 

They  cited  also  the.  observations  of  Mr.  Jarman  in  his 


(a)  1  P.  Wma.  96. 
(6)  2  My.  &  K.  15,  and  the 
cases  there  cited. 

(c)  3  Busa  360. 

(d)  6  Beav.  82. 

(e)  5  B.  &  Aid.  636. 
(/)  21  L.  J.  242. 
(si)  17  Beav.  246. 


(A)  15  Beav.  367. 

(0  Mentioned  2  Madd.  310, 
bnt  without  the  az^gnmenta  aod 
judgment,  for  which  see  8  Jann, 
Wills,  688. 

(k)  1  Keen,  92;  and  see  8 
Jarm.  Wills,  692. 

(0  6  Beav.  82. 
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"Treatise  on  Wills"  upon  the  cases  of  Clayton  v.  Lowe  (a) 
and  Da  Costa  v.  Keir  (6). 

Mr.  Hevir  in  reply. 

The  case  of  Atten  v.  Fa/rtking  is  one  which  ought  never 
to  have  found  its  way  into  the  Reports,  and  was  left  as  such 
by  the  Reporter. 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

In  this  case  I  must  hold  that  the  interests  of  the  several     Judgment, 
Plaintifife  are  limited,  not  absolute,  interests ;  and  that  the 
Plainti£&  are  entitled  to  interests  for  their  respective  lives 
only  in  the  residue  of  the  testator's  personal  estata 

Where  there  is  a  gift  by  will  to  -4..,  and,  "  if  he  die,"  or, 
^  in  case  of  his  death,"  or,  "in  the  event  of  his  dying,"  to 
B.;  it  is  well  settled,  that  if  A.  survive  the  testator,  he 
takes  absolutely,  because  nothing  can  be  less  contingent 
and  more  certain  than  that  A,  must  die  some  time  or  other; 
and  if  the  words  importing  a  contingency, — "  if  he  die," 
**  in  case  of  his  death,"  "in  the  event  of  his  dying,"  or  the 
like,  are  to  have  any  contingent  meaning  given  to  them, 
some  event  must  be  assimied  to  have  been  in  the  testator's 
mind  as  fixing  the  period  within  which  he  contemplated  the 
possibility  of  the  legatee's  death;  and  the  will  pointing  to 
no  other  events  the  testator's  death  has  been  selected  as  the 
most  natural  to  assume  for  this  purpose. 

Then  it  has  been  argued  with  some  ingenuity,  that  the 
words  here  used  amount  in  effect  to  the  same  thing;  that 
it  is  no  less  certain  that  each  of  these  children  will  die  either 
leaving  issue  or  not  leaving  issue,  than  it  is  that  each  of 


(a)  2  Jarm.  WiUs.  692. 


(6)  Id.  69a 
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them  will  die,  and  that  the  argument  for  referring  the  words 
importing  a  contingency  to  the  death  of  the  testator, 
founded  as  it  is  upon  the  certainty  of  the  event  happening, 
is  equally  applicable  here. 

But  there  is  a  fidlacy  in  this  argument,  and  it  consists  in 
this:  The  reason  for  assuming,  that^  by  a  bequest  to  A.,  and 
in  case  of  his  death  to  B,,  the  testator  must  have  meant,  in 
case  of  A/a  death  happening  before  his  own,  is,  that  having 
used  contingent  words  in  reference  to  so  certain  an  event 
as  death,  he  must  have  meant  to  provide  for  the  legatee's 
death  before  the  occurrence  of  some  other  event ;  and,  exoepi 
the  death  of  the  testator,  there  is  no  event  to  which  you  can 
refer  the  words  of  contingency.  But  that  reason  does  not 
apply  in  a  case  like  the  present  Here  each  of  the  phrases 
importing  a  contingency  can  be  referred  to  a  contingent 
event, — ''in  case  of,''  to  the  event  of  a  death  ''leaving  lawful 
issue ;"  "  in  the  event  of,"  to  a  death  "  without  leaving  law- 
ful issua"  It  is  true,  that^  taking  the  two  clauses  together, 
and  reading  them  in  the  alternative,  they  exhaust  eveiy 
possible  contingency,  and  involve  a  certainty;  but,  taken 
separately,  each  of  the  phrases,  "  in  case  of  the  death/'  and, 
"  in  the  event  of  their  dying,"  can  be  satisfied  by  referring 
it  to  a  contingency  of  its  own;  and  the  necessity  for  sup- 
posing the  testator  meant  a  death  during  his  own  lifetime 
does  not  arise. 

In  regard  to  the  authorities  which  have  been  cited  ia 
support  of  the  Plaintiffs'  claim,  they  are  to  be  explained  by 
a  reference  in  each  case  to  the  peculiar  language  of  the  will 
which  the  Court  was  called  upon  to  interpret;  and,  in 
almost  every  case,  if  not  in  all,  that  language  was  expressly 
relied  on  in  the  judgment  as  the  ground  of  the  decision. 

Thus,  in  Lord  Bmdon  v.  The  Earl  of  Suffolk  (a),  ihe 

(a)  1  P.  Wmg.  96. 
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bequest  was  of  20,0002.  to  the  testator's  five  grandchildren, 
share  and  share  alike,  equally  to  be  divided  between  them, 
and  if  any  of  them  died,  then  to  the  survivor;  and  Lord 
Cowpefr^  C,  held,  that  there  was  a  clear  tenancy  in  common 
in  the  first  gift;  and,  relying  upon  the  inconsistency  of  the 
gift  over  to  the  survivor  with  that  previous  gift  to  them  as 
tenants  in  common,  he  held  that  the  words ''  if  any  of  them 
died"  must  mean  ^' if  any  of  them  died  in  the  lifetime  of 
the  testator/'  for  by  that  construction,  he  said,  every  word 
of  the  will  would  have  its  effect  and  operation. 

So,  in  Da  Costa  v.  Keir  (a),  the  testator  gave  the  residue 
of  his  estate,  after  the  decease  of  his  widow,  to  the  Plaintiff 
"to  and  for  her  own  use  and  benefit,  and  to  be  at  her  own 
disposal;"  but  if  she  happened  to  die  leaving  a  child  or 
children  living  at  her  decease,  then  to  such  child  or 
children ;  but  if  she  should  happen  to  die  without  leaving 
any  child  living  at  her  decease,  then  over.  There  was, 
therefore,  according  to  the  form  of  these  expressions, 
first  a  general  gift  to  her  absolutely,  and  next  a  quali- 
^cation  of,  or  exception  to,  that  gift  in  particular  events 
only.  But^  according  to  the  construction  contended  for 
by  the  defendants,  the  latter  expressions,  although  in  the 
form  of  qualification  or  exception  in  particular  events, 
amounted,  as  the  Master  of  the  Bolls  observed,  to  a  simple 
revocation  of  the  prior  general  gift ;  for,  as  the  Plaintiff, 
when  she  died,  must  die  either  leaving  a  child  or  not  leav- 
ing a  child,  and  as  in  either  case  the  Defendant  claimed  to 
be  entitled,  it  necessarily  followed,  that  in  no  event  could  the 
residuary  estate  be  at  the  Plaintiffs  own  disposal,  which, 
according  to  the  plain  expressed  intention  of  the  testator,  it 
was  meant  to  be. 

The  decision  in  Clayton  v.  Lowe  (b),  proceeded  on  exactly 
the  same  principle.    There  the  testator  gave  all  his  real 
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(a)  3  Boss.  360. 
VOLw  I. 


(b)  6R&Aid^6. 
XX  K.  J. 
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and  personal  property  to  be  equally  divided  between  his 
grandchildren,  share  and  share  alike,  for  ever  ;  words  suf- 
ficient to  carry  a  fee,  and  admitting  of  no  doubt;  and  the 
gifts  over  in  case  any  of  his  grandchildren  died  leaving  no 
children,  and  also,  in  case  they  died  leaving  children,  were  in- 
congruous, and  rendered  nugatory  the  prior  gift  in  fee,  upon 
any  supposition  except  that  the  testator  intended  to  proride 
by  the  gifts  over  for  the  contingency  of  the  death  of  any  of 
his  grandchildren  during  his  own  lifa 

The  case  of  Barker  v.  Oocka  (a)  was  somewhat  different, 
but  still  the  reasoning  proceeded  on  the  same  ground,  m 
the  improbability  of  the  supposition  that  the  testator  in- 
tended two  clearly  different  and  incompatible  interests  id 
the  same  property  to  be  given  by  his  will  The  first  object 
of  the  testator  was,  that  the  three  legatees  should  enjoy  the 
property  share  and  share  alike ;  as  to  the  share  of  one  there 
was  a  gift  over  to  the  other  two  in  case  of  her  decease  with- 
out leaving  issue ;  and  except  by  making  the  dying  without 
leaving  issue  refer  to  the  period  anterior  to  the  death  of  the 
tenant  for  life,  it  was  impossible,  as  Lord  Langdale  ob- 
served, to  cany  into  effect  the  primary  intention  of  the 
testator  to  divide  the  fund  amongst  the  three,  share  and 
share  alike. 

HoTne  V.  PiUcuns  (6)  was  a  bequest  to  a  niece»  when  and  if 
she  should  attain  twenty-one,  to  her  sole  and  separate  use; 
and  in  case  of  her  death  leaving  children,  her  share  to  go  to 
her  children.  Lord  Brougham,  C,  said,  "  If  we  read  the 
latter  part  as  contemplating  a  dying  at  any  time  and  as 
converting  the  legatee's  interest  from  an  absolute  interest  in 
the  capital  sum  into  a  life  annuity,  in  the  event  of  her  leav- 
ing a  child  at  her  death,  we  entirely  destroy  the  first  part 
of  the  clause,  which  provides  for  the  interest  vesting  at 
twenty-one;     According  to  this  construction,  she  has  at- 


(a)  6  Beav.  82. 


(6)  8  My.  &  K  15. 


CASES  IN  CHANCEBY. 

tained  her  age  of  twenty-one  in  vain ;  for  at  that  period,  so 
anxiously  pointed  out  by  the  will  as  the  time  when  she  was 
to  receive  the  sum  of  2000{.,  she  only  acquires  the  chance 
of  her  will  operating  upon  it  in  case  she  dies  childless." 

The  case  of  Oee  v.  Ths  Corporation  of  Manchester  (a) 
was  determined  upon  the  same  principle. 

In  all  these  cases  the  Court  has  said,  *'  we  will  not  sup- 
pose the  testator  to  have  entertained  two  intentions  absolutely 
inconsistent  with  each  other  f  and  it  was  to  avoid  imputing 
to  the  testator  such  inconsistent  intentions  that  the  Court 
has  held  the  interest  absolute.  Here  there  is  no  danger  of 
imputing  to  the  testator  two  inconsistent  intentions;  the 
pretext^  therefore,  for  holding  the  interest  to  be  absolute, 
&ils ;  and  I  must  declare  that  the  PlaintifiH  are  entitled  to 
interests,  for  their  respective  lives  only,  in  the  residue  of  the 
testator's  personal  estate. 

(a)  21  L.  J.  842. 
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/ttdgmenL 


TXJPPER  V.  TUPPKR 


July  I7ik 


William  OEORQE  TUPPER  made  his  wiU,  dated  wm^CodfcU 

in  1851,  which  so  fisur  as  material  was  as  follows:  ^iiwaUd 

QifttoCharit§, 

*  In  the  name  of  the  Most  Holy  Trinity,  the  Father,  the        -— 
Son,  and  the  Hdy  Ghost,  one  God  Almighty,  to  whom  be  ^^^  yal^ 
glory  far  ever.    Amen.  ^^ISSbl' 

queathed  the 

"I   WHlAam  Oeorge  Tupper,  priest  in   the   Catholic  popertytoa 
Church,  residing  at  10,  BuUcmd  Oate,  in  the  county  of  was  being 
Middlesex,  do  make  this  my  last  will  and  testament  First,  ^S™m*o/^ 

buying  land 
for  a  oharity: 
-—HM,  that»  althongh  the  gift  by  the  codidl  &iled,  the  reroeatioii  nerertheleae  took  efleok 
OnfOM  y.  Tyrer  (1  P.  Wzas.  848),  distingoiahed. 
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and  personal  property  to  h'  belief  in  the  Cihristian  bi\h 

grandchildren,  share  ar^^s,  (the  ApostW,  the  Nicene,  and 

ficient  to  carry  a  fr  V^^'  which  most  sacred  fiiith  I  desire 

gifts  over  in  cap    y  ^^  ^^^P  ^^  Qod,  to  live  and  dia    I  do 

children,  ao''  .y  t^urch  o{  England  to  be  a  true  part  of 

congruc     '  f^^olic  Church;  and  I  trust  that  Almighty  God 

any  f      >  '^ercy  upon  us,  and  unite  all  churches  in  one 

* '  'd'^  • 

b^      /   '^munion  in  His  own  good  tima     I  commend  my 


J". 


ihe  hand  of  Qod,  trusting  that  for  His  mercy's  sake, 


'\^gb  our  blessed  Lord  Jesus  Christ,  He  will  spare  me 
.  ibe  day  of  judgment  I  oonmiend  my  body  to  Christian 
/^orial;  and  I  desire  that  a  cross  may  be  set  up  over  my 
^ve  in  token  that  I  died  in  the  faith  of  Christ  crucified, 
and  in  full  commimibn  with  His  church.  Of  the  money  of 
which  I  am  possessed,  or  hold  invested  in  any  way,  after  pay- 
ment of  my  just  debts  and  funeral  and  testamentary  expenses, 
I  wish  the  following  disposition  to  be  made:  In  acknow- 
ledgment to  Almighty  Qod  that  all  I  have  is  His  already, 
and  that  I  am  but  His  steward,  I  hereby  offer  to  Him  the 
sum  of  850Z.,  being  about  one  tenth  of  my  property ;  which 
sum  of  8501 1  desire  may  be  raised  by  my  executors  herem- 
after  named  out  of  my  pure  personal  estate,  and  such  as  I  am 
by  law  entitled  to  dispose  of  and  appropriate,  and  paid  by 
them  in  manner  following  (that  is  to  say) :  To  the  Treasurer 
for  the  time  being  of  the  Missionary  College  of  Saint 
AugvMiTie,  at  Ccurvterhwry,  the  sum  of  300i. ;  to  the  Trea- 
surer for  the  time  being  of  the  Society  for  Promoting  the 
Employment  of  additional  Curates  in  Populous  Places,  the 
sum  of  300Z. ;  and  to  the  Treasurer  for  the  time  being  of 
the  Tithe  Redemption  Trust,  the  sum  of  2502."  And  after 
giving  some  pecuniary  legacies,  the  testator  gave  all  the 
residue  of  his  property,  and  appointed  executors. 


By  a  codicil,  dated  in  1853,  he  made  the  following  gift: 
"  Whereas  I  have  in  and  by  my  said  will  desired  my  exe- 
cutors therein  named  to  pay  the  following  l^acies,  namely: 
To  the  Treasurer  for  the  time  being  of  the  Missionary  Col- 
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lugustine,  at  Canterbury,  the  sum  of  SOOZ. ; 

for  the  time  being  of  the  Society  for  Pro- 

D}mient  of  additional  Curates  in  Populous 

^am  of  300Z;  and  to  the  Treasurer  for  the  time 

ot  the  Tithe  Redemption  Trusty  the  sum  of  2502.; 

ow  I  do  hereby  revoke  the  before-mentioned  legacies,  and 

in  lieu  thereof  I  give  and  bequeath  to  the  Treasurer  for  the 

time  being  of  the  House  of  Charity  in  Rose  Street,  Soko, 

aforesaid,  the  sum  of  10002.,  for  the  extension  fund  of  the 

said  House  of  Charity ;  which  I  direct  may  be  raised  by  the 

executors  in  my  said  will  named  out  of  my  pure  personal 

estate,  and  such  £U3 1  am  by  law  entitled  to  dispose  of  and 

appropriate." 
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The  extension  fund  of  the  said  House  of  Charity  was  a 
fund  which  was  being  raised  for  the  purpose  of  providing  a 
freehold  site  and  a  suitable  building  for  the  purposes  of  the 
said  institution,  instead  of  the  house  now  occupied. 


Mr.  Charles  Hall  for  the  executors  and  two  of  the  residu-      Argumetu, 
ary  l«gatee& 

The  revocation  by  the  codicil  is  complete,  although  the 
gift  by  the  codicil  is  void,  for  the  revocation  is  not  condi-  • 
tional  on  the  validity  of  such  gift;  and  if  such  gift  fail  from 
the  incapacity  of  the  devisee,  the  prior  devise  is  revoked, 
though  it  is  otherwise  if  it  fidl  only  because  the  revoking 
codicil  is  improperly  executed:  Jarman  on  Wills,  p.  164. 

[The  Vicb-Chancellor  referred  to  Onions  v.  Tyrer  (a),  . 
in  which  it  was  held  that  a  will  not  attested  in  the  pre- 
sence of  the  testator,  aflfecting  to  revoke  a  previous  will,  and 


(a)  1  P.  Wms.  343;  2  Vem.  741. 
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devioDg  lands  to  other  trusteesy  but  to  the  same  uses  as  the 
former  wiU,  was  not  a  revocation  thereof.} 

In  FrcTich'e  case  (a)  the  distinction  is  recognised.  It  is 
there  said,  *"  If  a  man  devise  land  to  one,  and  afierwaids 
devise  the  same  land  to  the  poor  of  a  certain  parish,  whidi 
is  vend  because  they  have  not  any  capacily  to  tak^  still 
such  devise  is  a  revocation.'' 

Mr.  C.  0.  SmUh  for  other  residuary  legatees. 

Mr.  Haddom  for  the  Treasurer  of  the  House  of  Charity. 

Mr.  Dcmid,  Q.  C,  and  Mr.  Batten  for  the  Treasurer  of 
the  Tithe  Redemption  Trust. 

The  solemn  introduction  to  the  will  shews  the  paramount 
intention  of  the  testator  to  devote  a  certain  amount  of  his 
property  to  the  purposes  of  charity.  The  revocation  was 
clearly  only  for  the  purpose  of  substituting  one  charity  for 
others,  and  must  be  considered  conditional  on  that  beiiig 
done ;  and  if  the  law  prevents  it,  then  the  revocation  is  not 
to  bemada 

In  The  Ea/rl  of  Shaftesbury  v.  The  Duke  of  Marlr 
borough  (6),  an  anntdty  given  by  a  codicil  in  lieu  of  a  gift 
by  the  will,  was  held  to  be  subject  to  the  same  incidents. 
[The  Vice-Chancelloe  referred  to  Bolder  v.  Howell  (e).] 
In  that  case  there  was  no  incompetency  in  the  devisee. 

Mr.  Cotton  for  the  Treasurer  of  the  Charity  for  Promoting 
the  Employment  of  additional  Curates. — ^The  distinction  hese 
is,  that  there  is  no  absolute  incapacity  in  the  Treasurer 
of  the  House  of  Charity  to  take :  Arnold  v.  Congreve  (d). 


(a)  EoU.  Abr.  «  Devise,"  O.  4. 
(6)  7  Sim.  237. 


(c)  8  Ves.  97. 

(d)  1  Boss,  k  My.  209. 
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The  Court  will  not  give  effect  to  the  codicil  merely  to 
dcBtroy  the  intention  of  the  testator. 

The  reply  was  not  heard. 


Argument, 


Vice-Chancellor  Sir  W.  Page  Wood: 

There  is  some  difficulty  in  this  case,  because,  although  judgment. 
the  difference  may  not  be  very  striking,  it  is  not  precisely 
the  case  of  a  gift  to  an  object  incompetent  to  take;  but  I 
think  that  it  falls  within  the  principle  of  the  case  in  which 
there  was  a  devise  to  a  parish ;  and  that,  to  make  a  distinc- 
tion between  them  would  be  carrying  the  refinements,  which 
have  gone  very  far  already,  farther  than  would  be  advisabla 
I  concede  that  it  is  very  difficult  to  make  a  satisfactory  dis- 
tinction between  Ordons  v.  Tyrer(a)  and  those  cases  in 
which  the  gift  fails  for  want  of  capacity  in  the  devisee  to 
take.  There  is  this  difference,  that,  in  cases  like  Onions  v. 
Tyrer,  the  testator  is  making  an  instrument  which  he 
intends  to  be  effective  as  a  whole,  and  the  law  takes  away 
one  half,  in  the  same  manner  as  though  it  cut  off  the  oper- 
ative half  of  the  instrument,  leaving  only  the  revoking  part 
of  the  will ;  and  it  may  be  said,  that  it  was  the  intention 
of  the  testator  that  the  instrument  should  operate  in  an 
entire  and  not  in  a  mutilated  form ;  while  in  the  other 
cases,  where  the  testator  has  made  certain  gifts,  which  are 
invalid  in  law,  the  instrument  is  in  a  sense  operative,  but 
the  party  to  take  under  it  is  not  allowed  to  receive  the 
benefit. 

It  has  been  argued,  that  the  law  does  not  render  the 
treasurer  of  a  charity  absolutely  incapable  of  taking,  but 
only  makes  void  the  gift  to  him  in  trust  for  the  purposes  of 

(a)  lP.Wm8.343.; 
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1655.  this  charity ;  and  therefor^  ihat  this  part  of  the  will  is  blotted 
out:  and  that  makes  the  case  still  more  like  Onions  v.  Tyrer. 
I  think,  however,  that  though  something  is  to  be  said  for  it^ 
that  is  too  fine  a  distinction  to  make  any  real  di£ferenoebe- 
**^***^*  tween  this  case  and  that  in  which  there  was  a  gifl  to  a 
parish.  Although  the  law  would  prevent  that  from  taking 
effect  either  by  deed  or  will,  yet  being  by  will,  in  which  the 
testator  manifested  an  intention  to  revoke  a  previous  gift^ 
it  was  held  that  the  revocation  must  take  effect,  although 
the  gift  was  void  (a). 

In  this  case  the  gift  is  to  a  charity,  and  regarding  the 
solenm  introduction  to  his  will,  it  is  probable  that  the 
testator  did  not  intend  to  withdraw  from  pious  uses  the 
simi  which  he  had  set  apart  for  them ;  but  that  does  not  in- 
dicate an  intention  that  the  legatees  whose  legacies  he 
revokes  should  remain  recipients  of  his  bounty.  He  ex- 
pressly says  by  the  codicil,  that  they  shall  not  receive  any- 
thing, but  that  the  fund  shall  be  given  to  another  object ; 
and  though  this  latter  cannot  take  it,  I  cannot  speculate  on 
whom  he  might  wish  to  confer  the  benefit  in  such  an  event 
He  desired  to  devote  the  money  to  charity  generally.  The 
law  prevents  the  particular  object  which  he  has  designated 
from  taking  anything,  and  I  must  hold  that  the  revocation 
remains  in  force,  though  the  gift  by  the  codicil  may  be  void 

(a)  French's  oase.  Roll  Abr.  "Devise,"  O.  4 
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PARJB  V.  JEWELL 


-L  HIS  was  a  suit  to  have  a  promissoiy  note  and  certain  Frofud-- 
bills  of  exchange  delivered  up  to  be  cancelled,  and  for  an  EvidmlxT' 
injunction  to  restrain  the  Defendant  from  proceeding  in  an  j^^  ^^ot 
action  which  he  had  commenced  upon  them.  fra«d  is  made 

bya  bill,  and  18 
not  establish- 

The  bill  alleged  that  the  Plaintiflf  Parr,  without  any  edbytheeyi- 
.  ...     dence,  and 

consideration,  lent  to  one  Allen  60Z.,  by  giving  him  his  another  case 

promissory  note  for  that  amount,  dated  the  22nd  of  August,  iSuged^in^he 

1848,  payable  three  months  after  date;  and  that  the  Plain-  ««°«  ^j^^  ^^ 
'  ^  •^  .  '  proved,  so 

tiff  also,  without   consideration,  accepted  several  bills  of  much  only  of 

exchange  ior  Allen's  accommodation,  which  were  drawn  latestothe 

by  AUen  upon  the  Plaintiff,  and  among  the  rest  a  bill  of  ^^^^^ 

exchange  for  lOOi.,  dated  the  18th  of  December,  1848,  and  relief  may 

payable  three  months  after  date;  and  a  like  bill,  dated  the  the  other  part 

30th  of  November,   1849,   for  1002.,  also  payable  three  ""^"^ 

But,  if  a 
months  aft;er  date.     The  Plaintiff  alleged  that  Allen  dis-  case  of  actual 

coimted  the  promissory  note  and  negotiated  the  bills  for  leg^bythe 
his  own  use;  and  that^  before  or  after  they  became  due,  ^'*^*^^?^ 
AUen  paid  the  same,  and  told  the  Plaintiff  that  he  had  tain  relief  un- 
done so,  and  that  he  had  them  at  his  residence,  and  would  by  proving  ' 
give  them  up  to  the  Plaintiff  the  first  time  he  called  there;  ^^^^^^^ 
but  that  they  were  not  so  given  up.  frand. 

The  biU  al- 
leged, that 
the  Plaintiff,  without  consideration,  gaye  a  nromissory  note,  and  accepted  certain  bills  of 
exchange  for  the  accommodation  of  il.;  and  that  A.  disiounted  the  note  and  negotiated  the 
bills  for  his  own  use,  and  paid  them  before  or  after  they  became  due,  and  told  the  Plaintiff 
that  he  hod  done  so,  and  that  he  was  ready  to  give  them  up  to  the  Plaintiff.  The  bill  also 
alleged,  that  A,  afterwards  fell  ill,  and  when  he  was  near  his  death,  his  son  found  among 
his  papers  the  note  and  bill  uncancelled,  and  handed  them  over  to  B,,  who  gave  them  to 
the  Defendant,  and  that  the  Defendant  knew,  when  he  received  them,  that  B.  had  obtained 
possession  of  them  without  the  sanction  of  A.,  and  without  consideration ;  and  the  biU 
sought  to  have  the  note  and  bills  delivered  up,  and  to  restrain  an  action  by  Uie  Defendant 
upon  them : — QtMsre,  whether,  the  case  of  fraud  not  having  been  proved,  the  Plaintiff  could 
obtain  relief  upon  proof  that  the  note  and  bills  were  given  without  consideration  to  ^.,  and 
that  there  was  an  express  agreement  between  him  and  the  Plaintiff,  that  they  should  not  be 
negotiated  when  overdue. 
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The  Plaintiff  alleged,  that,  in  1852,  Allen  was  in  pecuniary 
difficulties,  and  in  very  bad  health ;  and  that,  when  he  was 
confined  to  his  room,  and  his  death  was  daily  expected, 
Allen' 8  son,  in  looking  over  his  fiEkther's  papers,  found  the 
said  promissoiy  note  and  bills  of  exchange  uncancelled;  that 
all  of  them  were  then  long  overdue,  and  that  he,  "  without 
the  sanction  of  the  said  AUeTi^  handed  over  the  said  several 
biUs  of  exchange  and  the  said  promissory  note  to  PerdvaH, 
who  subsequently  delivered  over  the  same  to  the  Defend- 
ant WHUam  Henry  Jewell,  .  .  . ;  and  that  Jewell  well 
knew,  when  he  received  the  said  bills  of  exchange  and  pro- 
missoiy note  from  Percivall,  that  Percivall  had  obtained 
possession  thereof  without  the  sanction  of  Alien,  and  with- 
out any  consideration  whatever/'  The  Plaintiff  allied  that 
Alien  died  on  the  15th  of  March,  1853;  and  that,  on  the 
2nd  of  November,  1853,  Jewell  commenced  the  action  now 
sought  to  be  restrained  against  the  Plaintiff  in  equity,  to 
recover  the  amount  of  the  said  promissoiy  note  and  Ixlls 
of  exchange.  The  Plaintiff  further  alleged,  that  the  said 
promissory  note  and  bills  were  not  ever  indorsed  to  Jewell 
by  AUen,  but  remained  in  AUen'a  possession  up  to  the 
time  when  bis  son  foimd  them,  and  delivered  them  to  Per- 
civall. 

The  cause  now  came  on  for  hearing  before  the  actioD 
had  been  tried. 


Argumeta.         Mr.  RoU,  Q.  C,  Mr.  Elderton,  and  Mr.  W.  D.  Lewie,  for 
the  Plaintiff. 

Mr.  Danid,  Q.  G,  Mr.  /.  D.  L.  Oiffard,  and  Mr.  C.  W, 
Wood,  for  the  Defendant. 


Judgment.      VICB-ChANCELLOB  SiB  W.  PAGE  WoOD:— 

The  Plaintiff's  case  is  two-fold:   Firsts  that  the  billi 
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were  all  spent  bills,  and  had  been  originally  accommodation 
bills,  and  ought  not  to  have  been  negotiated;  and  secondly, 
that  the  property  in  the  bills  neyer  passed  from  AUem,  to 
Jewell,  but  that  they  were  handed  over  to  him  without  the 
saDction  of  AUen,  and  that  JeweU  thus  surreptitiously  be- 
came the  possessor  of  them. 

It  is  quite  true,  that^  if  charges  of  fraud  are  introduced 
into  a  bill  in  addition  to  a  case  claiming  relief  on  other 
grounds,  relief  may  be  granted,  although  the  case  of  fraud 
made  by  the  bill  may  fail;  but^  even  if  the  Plaintiff  could 
avail  himself  of  that  rule,  I  do  not  think  that  there  is  suffi- 
cient evidence  to  induce  me  now  to  give  relief  upon  either 
of  the  cases  here  mada 

With  respect  to  the  question  of  fraud,  and  as  to  the  dicta 
of  Lord  CotteTiham  in  Wilde  v.  Oibson  (a),  I  may  observe, 
first,  that  it  is  an  error  to  suppose  (and  Lord  CoUenhoum 
himself  said  he  never  intended  it  to  be  supposed)  that  if  a 
charge  of  fraud  is  introduced  into  a  bill  which  fails,  and 
another  case  is  also  made  by  the  bill  which  is  established, 
the  bill  is  to  be  dismissed  because  the  charge  of  fraud  fails ; 
but  the  true  rule  is,  that  so  much  of  the  bill  is  to  be  dis- 
missed as  relates  to  the  charge  of  fraud,  and  relief  may  be 
given  on  the  other  part  of  the  case  which  is  established. 
Therefore  the  Plaintiff  might  be  entitled  to  relief  if  he 
proved  that  the  bills  in  this  case  were  all  spent  bills.  But 
I  do  not  think  that  the  evidence  proves  that  all  the  bills 
were  spent  bills;  and  therefore  I  could  not  give  the  Plain- 
tiff the  relief  he  asks  with  respect  to  all  the  bills  on  that 
ground 

The  case  of  Wilde  v.  Oibson  (a),  it  must  be  remembered, 
whatever  may  be  the  comment  that  may  be  made  upon  it, 
was  a  decision  of  the  House  of  Lords;  and  it  is  not  for  me  to 

(a)  I  H.  L.  Cm.  605. 


Judgment 
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1855.  depart  firom  it  The  deciedon  there  waa,  that^  if  a  case  of 
actual  fraud  is  alleged,  the  Plaintiff  cannot  fall  back  upon 
a  case  of  oonstructiy^  fraud.  The  fiuud  charged  in  that 
GBfle  was,  that  a  sale  of  property  was  made,  concealing  the 
fact  of  a  right  of  way  existing  over  it  That  fi^ud  was 
brought  home  to  the  vendor  in  this  way:  That  which 
the  Court  considers  to  be  notice  (and  the  Ck>urt  has  gone 
very  frir  in  this  respect)  was  brought  home  to  the  solicitor 
of  the  lady  whose  conduct  was  there  in  question;  and  that 
notice  being  proved  against  the  solicitor,  it  was  argued  that 
this  was  constructive  notice  to  the  lady  herself;  and  strong 
comments  were  made  on  the  detriment  it  would  be  to  all 
the  concerns  of  mankind,  if  a  party  dealing  through  the 
medium  of  a  solicitor  could  excuse  himself  by  reason  of  his 
own  ignorance  of  a  transaction  which  his  solicitor  was  frdly 
acquainted  witL  The  House  of  Lords  held,  that  as  a 
positive  frnud  on  the  part  of  the  vendor  in  that  case  was  al- 
leged, and  the  notice  on  which  that  allegation  rested  was  only 
brought  home  to  the  vendor's  solicitor,  the  plaintiff  could 
not  obtain  relief  I  think  it  is  extremely  material  to  bear 
in  mind  that  decision  in  inquiring  whether  the  case  now 
before  me  is  proved  so  entirely  to  my  satisfaction  as  that  I 
do  not  require  to  have  the  matter  tried  before  a  jury.  The 
fraud  charged  here  is  one  of  a  gross  description — ^that  of 
bills  bemg  stolen  from  one  person  and  handed  over  to  ano- 
ther, who  knew  that  they  were  so  stolen,  without  a  shadow 
of  right  passing  by  any  part  of  the  transaction.  I  do  not 
say  (indeed  it  is  not  necessary  for  me  to  say),  but  I  have 
great  doubt  whether  or  not  that  being  the  case  stated  in 
the  bill,  the  Plsdntiff  could  fall  back  on  this  case — ^namely, 
that  the  Defendant  knew  very  well  that  these  bills  were  ne- 
gotiated as  accommodation  biUs,  and  as  accommodation  bills 
only,  and  had  personal  knowledge  of  the  &ct  that  as  be- 
tween Allen  and  Parr  they  were  accommodation  biUs,  and 
knew  therefore  that  as  between  Alien  and  Parr  there  was 
a  distinct  agreement  that  they  should  not  be  n^otiated 
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when  overdue;  and  that,  having  a  perfect  knowledge  of  1855. 
that  agreement,  he  was  content  to  take  them,  not  as  averred 
in  the  bill,  from  a  person  who  had  surreptitiously  taken 
them  from  Alien,  but  that  the  Defendant  took  them  frx)m 
Alien  with  full  knowledge  of  those  circumstances.  That  •^***''****' 
would  be  utterly  inconsistent  with  the  fraud  alleged  in  the 
bin  It  is  just  possible  (although  I  think  the  matter  open 
to  considerable  doubt)  that  it  would  be  a  fraud  with-  the 
concurrence  of  Allen;  but  the  case  averred  by  the  bill  is  a 
fraud  both  upon  Allen  and  on  the  Plaintiff 
1^ 
But  that  species  of  fraud — ^namely,  the  Defendant  know- 
ing that  Allen  had  circulated  these  bilLsf,  notwithstanding 
that  he  had  entered  into  a  distinct  engagement  not  to  con- 
sent to  the  transfer,  would  be  inconsistent  with  the  fraud 
alleged,  and  would  be  a  subordinate  case  of  fraud  if  estab- 
lished ;  and  it  does  not  appear  to  me  to  amoimt  to  such  a  case 
as  that  which  was  before  Vice-Chancellor  Turner  (JEapey  v. 
Lake  (a)),  where,  there  being  two  frauds  alleged— one  that 
the  guardian  got  the  bills  in  fraud  of  the  ward,  and  the 
other  that  the  party  took  the  bills,  making  a  fraudulent 
alteration  in  the  amount  of  them,  the  Vice-Chancellor  said: 
two  frauds  are  charged;  the  Plaintiff  has  fstiled  on  one,  but 
he  may  have  relief  on  the  other,  which  he  has  proved.  So, 
in  ReyvyeU  v.  Sprye  (6),  the  Plaintiff  had  charged  fraud 
against  two  persons  by  way  of  conspiracy,  and  that;  it  was 
held,  did  not  prevent  the  Court  giving  relief,  if  the  fraud 
waj3  proved  against  one;  for  it  was  not  as  if  the  parties 
were  being  tried  for  a  conspiracy,  in  which  you  cannot 
proceed  against  the  one  when  the  other  is  acquitted;  but^ 
the  fiuud  being  charged  against  two,  and  the  bill  being  dis- 
missed against  one,  if  the  case  be  proved  against  the  re- 
maining one,  the  fi^ud  is  established;  although  not  modo 
et  form&  in  every  respect,  stUl  substantially  according  to 

(a)  10  Hare,  260.  (6)  1  De  G.,  Mac,  &  G.  660. 
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1865^  the  allegatioiL  Now,  aocording  to  CharUs  v.  Ma/r9den  (a),  it 
is  not  enough  to  ayer  that  these  were  aooommodation  Ih11» 
and  that  the  party  took  them  knowing  that  they  were  ao- 
oommodation bills;  but  the  Plaintiff  must  plead  some  spe- 
cific agreement  that  they  were  not  to  be  negotiated  whai 
they  were  overdue.  Therefore,  in  order  to  arrive  at  any 
possibility  of  giving  relief  to  the  Plaintiff  on  the  pleadings 
in  this  case,  consistently  with  WUde  v.  GHhaon  (b),  having 
given  to  the  Plaintiff  the  advantage  of  conceding  that  he 
might  fall  back  on  a  case,  not  of  constructive  notice,  but 
of  positive  distinct  notice  to  the  Defendant  JeweU,  that  the 
bills  were  for  acconmiodation,  and  positive  and  distinct  no- 
tice that  they  weie  not  to  be  negotiated  after  they  were  over- 
due, I  have  to  consider  whether,  supposing  that  course  to  be 
now  open  to  him,  I  have  such  conclusive  evidence  of  these 
tacbs  as  will  justify  me  in  disposing  of  this  case  without  the 
intervention  of  a  jury;  and  I  am  bound  to  say  that  I  have 
not  such  evidence  as  can  satisfy  my  mind  on  the  point 

The  yice-Chancellor  th^i  entered  into  an  examinatioii 
of  the  evidence  on  these  two  points,  and  ended  by  diredaDg 
that  the  cause  should  stand  over  until  after  the  trial  of  the 
action,  the  Plaintiff  at  law  being  put  under  an  undertaking 
to  proceed  forthwith  to  trial 

(a)  1  Taunt.  224.  (6)  1  H.  L.  Gas.  606. 
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HOLFOBD  V.  YATE.  Jid^4th. 

i  HIS  was  an  application  by  the  Defendant  in  a  fore-  Foreclosure— 
closure  suit,  that  the  time  appointed  by  the  certificate  of  Timer— Terms, 
the  Chief  Clerk  for  the  payment  of  the  sum  of  28,921{.  6a.  The  defendant 
lid.,  the  amount  fotmd  due  to  the  Plaintiff  for  principal,  inaforeclo- 

sure  Buit  may 

interest,  and  costs,  might  be  enlarged  for  the  period  of  three  obtain  an  en- 
calendar  months,  or  for  such  other  period  as  the  Court  S?^eV^ 

might  direct,  or  that  such  other  order  might  be  made  as  to  °4*^  ^°'  *^ 
°  '  ®  Bolute  foreolo- 

the  Court  might  seem  fit.  sure,  upon 

slight  eyidenoe 
of  the  proba- 

The  decree  nisi  in  the  suit  was  made  on  the  19th  of  July,  i^ing  able*to 
1853,  by  which  the  Defendant  was  ordered  to  be  foreclosed,  ^^^to^^ut 
unless  the  principal,  and  interest  money,  and  costs  foimd  due  the  order  will 

.-.,,,  f.        only  be  made 

by  the  certificate  should  be  paid  within  six  months  after  upon  the 
the  same  should  have  been  certified.   The  Chief  Clerk  made  ^^g^f}^^© 
his  certificate  on  the  16th  of  March,  1864,  and  fixed  the  part  of  the  in- 

.  -   ,  terestdueto 

16th  of  September,  m  that  year,  for  payment  of  the  money  the  paintiff 
found  due  to  the  Plaintiff  Reified  time, 

and  paying  in- 
terest upon 

By  an  order,  dated  the  4th  of  April,  1854,  it  was  ordered  J^"^f  J^ 
that  the  certificate  shotdd  be  varied  as  to  the  amount  be  due  to  the 
found  due  to  the  Plaintiff;  and  it  was  also  ordered  that  the  principal,  in- 
4th  of  October,  in  lieu  of  the  16th  of  September,  should  be  ^fr^the 
the  day  on  which  the  money  found  due  should  be  paid.  Sfi^^^^^dttT 
The  amount  not  having  been  paid,  the  Plaintiff  on  the  2nd  costs  of  the 
of  November,  1864,  obtained  the  usual  order  absolute  for  J^a  tSit,^tf  he 
foreclosure.  '*^*i^P?^*^^ 

speomed  sum 
to  the  plaintiff 
for  interest  at 

On  the  20th  of  December,  1854,  an  order  was  made,  on  the  time  ap- 
the  Defendant's  application,  that  the  order  of  the  2nd  of  shall  be'abso- 
November,  1854,  should  be  discharged,  on  the  ground  that  ciosJS,*^'^ 
the  Plaintiff  who  was  mortgagee  in  possession,  had  received 
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the  rents  of  a  part  of  the  mortgaged  hereditaments  between 
the  date  of  the  Chief  Clerk's  last  certificate  and  the  date  of 
the  order  absolute.  The  usual  account  was  thereby  also 
directed,  and  a  new  time  and  place  were  fixed  for  the  De- 
fendant to  pay  what  was  foimd  due  to  the  Plaintiff 

On  the  7th  of  May,  1856,  the  Chief  Clerk  certified  that 
there  was  due  to  the  Plaintiff  the  sum  of  28,92H.  Sa,  lid- 
for  principal,  interest,  and  costs;  and  he  appointed  the  7th 
of  July,  in  that  year,  as  the  day  for  payment  of  the  last- 
mentioned  sum  to  the  Plaintiff. 

In  support  of  the  application,  affidavits  were  made  by 
the  Defendant  Yate  and  his  solicitor;  and  it  was  repre- 
sented in  the  affidavit  of  the  former  that  the  value  of  the 
estates  was  50,0002.  at  the  least;  and  that,  although  the 
annual  rent  of  the.  estates  only  amoimted  to  the  sum  of 
14002.,  that  circumstance  formed  no  just  criterion  of  the 
value  thereof,  as  the  estates  were  imderlet;  and  the  De- 
fendant further  stated,  that^  until  the  last  certificate  of  the 
Chief  Clerk  was  obtained,  he  was  not  in  a  position  to  make 
or  conclude  any  definite  negotiation ;  but  that  he  had  opened 
negotiations  with  a  gentleman,  who  he  fiilly  believed  would 
have  ready  by  the  16th  inst  the  necessary  money;  and  that 
the  Defendant  would  thus  be  enabled  to  redeem  the  estate 
if  further  time  were  given. 

The  affidavit  of  the  Defendant's  solicitor  confirmed  the 
statement  of  the  Defendant  as  to  the  negotiations.  It  ap- 
peared also  that  the  Plaintiff  was  the  transferree  of  the 
mortgage  seciuity,  that  he  had  been  several  yeais  in  pos- 
session of  the  mortgaged  property,  and  that  at  the  lime  he 
took  the  transfer  there  was  an  arrear  of  interest  amounting 
to  50002.  and  upwards;  and  that  the  mortgage  was  for 
20,0002.,  the  rest  of  the  money  found  due  being  for  interest 
and  costs. 
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Mr.  Tripp,  in  support  of  the  motion,  relied  upon  the  cir- 
cumstances that  the  value  of  the  estate  was  considerably 
greater  than  the  amoimt  coming  to  the  mortgagee;  that 
the  Plaintiff  was  in  possession,  and  that  at  the  time  he  had 
advanced  his  money  the  greater  part  of  the  interest  was  in 
arrear;  he  urged  that  the  Plaintiff  must  himself  have 
treated  the  mortgaged  property  as  worth  SO.OOOZ.  at  the 
least,  and  that  the  only  contradiction  of  the  Plaintiff's 
statement  as  to  the  value  of  the  estate  was  that  contained 
in  the  affidavit  of  the  Plaintiff's  solicitor,  which  was  not 
confirmed  by  any  valuation;  and  he  also  urged  that  this 
was  the  first  application,  and  that  it  was  made  before  the 
time  for  paying  the  mortgage  money  had  expired ;  and  he 
cited  Edwards  v.  Cunlife  (a),  Jones  v.  Greswicke  (6),  and 
the  several  authorities  in  the  note  to  that  case,  and  Thorw- 
hill  V.  Manning  (c). 

Mr.  Rolt,  Q.  C,  and  Mr.  Vincent,  for  the  Plaintiff,  con- 
tended that  the  grounds  urged  in  support  of  the  motion 
were  unsatisfactory;  and  that,  after  the  time  which  the  De- 
fendant had  been  allowed  for  raising  the  money  for  dis- 
charging the  mortgage  debt,  further  indulgence  ought  not 
to  be  granted;  that  no  valuation  had  been  made  of  the 
property,  and  no  satisfactory  reason  had  been  assigned; 
and  that  it  was  sworn  on  the  Plaintiff's  behalf  that  the  es- 
tate was  not  a  sufficient  security  for  the  amount  coming  to 
him. — And  they  cited  Nanny  y.EdwOtrds  (d).  Eyre  v.  Hamr- 
son  (e),  and  Geldard  v.  Hornby  (/). 

(The  Vicb-Chancellor  referred  to  Monkkouse  v.  The 
Corporation  of  Bedford  (g),  where,  on  a  similar  applica- 
tion being  made.  Lord  Eldon  said,  "  The  arrears  of  inter- 
est are  a  very  large  sum;  and  I  admit  the  magnitude  of  the 


(a)  1  Madd.  287. 
(6)  9  Sim.  304. 
(c)  1  8im.  N.  S.  451. 
Id)  4  Buss.  124. 
VOL.  L 


(e)  2  Beav.  478. 
(/)  1  Hare,  251. 
(^)  17  Ves,  380. 
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sum,  together  with  that  drcumstanoe  of  the  arrears,  forms 
a  subject  for  consideration."] 


^*  The  reply  was  not  heari 

Argwnent. 


Judgnwnt,       ViCE-ChANCELLOR  SiR  W.  PAGE  WoOD: 

I  do  not  see  how,  consistently  with  the  tendency  of  the 
decisions  on  this  subject,  I  can  refuse  to  make  some  enlarge- 
ment of  the  time.  Some  case  must  no  doubt  be  made  for  such 
indulgence,  as  was  said  by  Lord  Langdale  in  Eyre  v.  Han- 
son (a) ;  but  the  grounds  in  that  case  were  not  very  strong. 
In  some  cases  the  application  has  been  granted  as  often  as 
four  time&  The  evidence  here  is  very  weak,  and  is  balanced 
by  the  facts  that  the  arrear  of  interest,  which  was  5000Z. 
when  the  Plaintiff  took  possession,  has  now  become  8000L, 
and  that  the  sum  found  due  is  so  large,  although  the  ac- 
count of  rents  has  been  taken  on  the  principle  of  wilful  de- 
fault 

The  only  answer  to  this  is,  that  the  estate  may  be  of 
such  a  value  as  to  induce  some  person  to  make  a  further 
advance  upon  mortgage  of  it;  but  the  Defendant  has  been 
paying  51,  per  cent,  on  the  mortgage,  and  he  would  not  have 
paid  so  high  a  rate  of  interest  unless  there  had  been  some 
difficulty  in  obtaining  a  fresh  mortgaga  However,  I  think 
I  must  make  the  order,  though  the  case  is  very  weak;  bat 
unless  I  put  the  Defendant  under  such  terms  as  to  make 
it  very  much  his  interest  to  succeed  in  his  attempt  to  pay 
off  the  mortgage,  I  should  not  be  doing  justice. 


Minute  UpoN  the  Defendant  paying  3000/.  on  account  of  interest  on  or 

of  Order,  before  the  Slat  of  July  instant,  enlarge  the  time  for  foredosure 
until  the  8th  of  October  next.  The  Defendant  to  pay  interest  upon 
the  aggregate  amoimt  due  to  thej>laintiff  on  the  7th  of  July  and  the 
costs  of  the  motion.  In  default  of  payment  of  the  30002.  at  the 
time  named,  the  Defendant  to  be  absolutely  foreclosed. 

(a)  2  Beav.  478. 
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KEMP  V.  THE  WEST  END  OF  LONDON  AND        Jvlyllih. 
CRYSTAL  PALACE  RAILWAY  COMPANY. 

John  young  KEMP  and  John  Simpson,  Plaintiflfe  BaawayCtmr 
in  this  case,  as  executors  of  the  will  of  WUliaya  BoviU,  who  puUory  Powen 
was  the  surviving  trustee  of  the  will  of  William  Nv/nn,  ciauaaAS, 
were  the  lessees  of  a  valuable  leasehold  estate  at  Balham,  '-  7— ^oofc  of 

Jieferenee — 

Surrey,  which  was  held  by  the  Plaintifis  under  several  Mistake^ 

leases  thereof,  granted  by  Peter  Du  Come,  the  elder,  and  x^ame^ 

Peter  Du  Ca/ne,  the  younger,  for  two  several  terms,  making  ^^***^1,_ 

together  a  term  of  eighty  yeara  The  7th  sect. 

^  6     J  J  oftheRaa- 

ways  Clauses 

On  the  10th  of  May,  1854,  the  Defendants  gave  to  the  Act,  providing 

Plaintiffl  the  usual  notice  to  treat  for  the  purchase  of  the  correcting 

lands  and  hereditaments  described  in  the  schedule  to  such  gi^^mii^ 

notice,  which  was  as  follows: —  statement,  or 

erroneous  de- 
scription of 

"  The  Schedule  referred  to  in  the  within  notice:  «»y  lands  de- 

sen  bed  on  the 

"  All  those  pieces  or  parcels  of  land,  buildings,  and  here-  plans  or  books 
ditaments  situate  in  the  parish  of  St  Leonard,  Streatham,  is  intended  to 
in  the  county  of  Surrey,  containing  by  measurement  five  ofany  omis- 
acres  and  seven  perches,  which  are  delineated  on  the  plan  ^^  un^orof 
hereto  annexed,  and  coloured  red,  and  are  parts  of  certain  description  of 
lands  and  hereditaments  distinguished  on  the  parliamentary  it  m  the  book 
plans  of  the  said  West  End  ofLondonand  Crystal  Palace  o[?fe^' 

sion  of  the 
number,  or  the  misstatement  of  the  acreage,  or  a  mistake  in  the  names  of  the  owners,  &c.,  as 
from  an  error  in  copying  or  the  like;  but  this  section  was  not  intended  to  apply  to  the 
case  of  the  names  of  intermediate  lessees  for  a  long  term  being  entirely  omitted  from  the 
book  of  reference. 

Therefore,  where  such  a  mistake  as  last  mentioned  had  occurred,  and  the  intermediate 
lessees  had  not  been  made  aware  of  the  intention  to  take  their  land  until  a  notice  to  treat 
was  given  them  after  the  company  had  obtained  their  special  Act;  and  such  special  Act  in- 
corporated the  Lands  Clauses  and  Railways  Clauses  Acts;  and,  after  reciting  that  plans  and  sec- 
tions had  been  made  and  deposited,  enacted  that  the  line  should  be  made  upon  the  lands 
delineated  in  the  plan  and  described  in  the  book  of  reference :  —it  was  hdd,  that  the  descrip- 
tion there  referred  to  was  not  meant  to  be  a  description  entirely  accurate  in  all  respects,  and 
therefore  that  the  inaccuracY  which  had  occurred  did  not  disentitle  the  company  to  take 
the  land  under  their  compulsory  powers. 

Y  Y  2 
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Railway,  and  in  the  book  of  reference  thereto  depodied 
with  the  clerk  of  the  peace  for  the  said  county  of  Surrey, 
and  thereon  and  in  the  said  plan  distinguished  by  the 
numbers  1,  2,  3,  4,  5,  7,  8,  17, 18, 19,  20,  in  the  said  parish 
of  St  Leonard,  Streatham" 

Annexed  to  this  notice  was  a  plan,  on  which  the  lands 
comprised  in  the  said  notice  were  delineated,  and  upon  such 
plan  was  a  tabular  statement  of  reference  thereto,  which 
tabular  statement  was  as  follows:^ 


No. 

Pkuuhof 

Lenee. 

Ocoupiers. 

1 

2 
8 

4 
5 
7 
8 

17 

18 

10 
20 

St.  Leonard, 
Streatham 

John   Toung  Kemp, 
John  Simpson,  exe- 
outora    of  William 
Bovill  

Willitin  Glarkaon 
Charles  K  Smith 
William  Chirkson 
Same            .   .. 

1  1    8 
0  0  12 
0  1  85 
0  0    8 

0  0  S8 

1  1  82 

0  1  26 

0  1  17 

0180 
0  0  18 

0085 

^m^ 

Same 

Bamff. 

Same 

Saoiff 

Same  and  John  Hohnes 
John  Young    Kemp, 
John  Simpson,  exe- 
cutors of  WUIiam 
Bovill ;  and  Henry 
Hopkins  

John  Holmes  ... 
Henry  Hopkins.. 

Charles  E.  Smith 

JohnKnowles... 
Mrs.  Ann  Whit- 
more 

John  Yoimg    Kemp, 
John  Simpson,  exe- 
cutors of  William 
BovUl;  RobtHicks, 
executors    of    late 
Bobt  Hicks;  Chaa. 
K  Smith 

John  Young   Kemp, 
John  Simpson,  exe- 
cutors of  William 
BoviU;  RobtHicks, 
executor     of    late 
Robert  Hicks  

flam*^ 

John  Young   Kemp, 
John  Simpson,  exe- 
cutors of  William 
Bovill,  Daniel  M'Al- 
pine,  Helen  Wells.. 

Daniel  H'Alpine.. 
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The  lands  comprised  in  such  notice  were  part  of  the  lands  1855. 

of  which  the  PlaintifiEs  were  such  lessees  and  owners  as  kzmp 

aforesaid,  and  the  persons  named  as  occupiers  were  under-  thb  Wnr 

lessees  of  the  Plaintiffs,  some  being  yearly  tenants  only,  and  ^^^  ^'  ^^' 

others  having  leasea  Crystal 

Palaob 
Railway  Co. 

This  notice  was  the  first  intimation  which  the  Plaintiffs 
had,  that  the  railway  was  intended  to  cross  their  said  lands. 
There  was  a  private  carriage  road  across  the  same  lands, 
which  was  not  comprised  in  the  notice,  and  was  not  coloured 
or  nimibered  on  the  plan ;  and  upon  the  Plaintiff  perceiving 
that  the  road  was  not  comprised  in  the  notice,  they  caused 
the  parliamentaiy  plans  and  book  of  reference  of  the  rail- 
way to  be  inspected,  and  by  such  inspection  discovered  that 
the  names  of  the  Plaintiffs  did  not  appear  in  the  book  of 
reference  as  the  owners  or  leasees  of  the  lands  comprised  in 
the  notice,  or  of  the  said  leasehold  estate.  The  plans  also 
shewed  that  it  was  the  intention  of  the  Defendants  to  make 
the  railway  through  the  Plaintiffs'  land,  upon  an  embank- 
ment of  considerable  height,  and  to  cross  the  private  road 
by  an  arch  of  the  width  of  twelve  feet,  and  of  the  height  at 
the  crown  thereof  of  fourteen  feet;  and,  for  that  purpose,  to 
take  and  use  a  considerable  portion  of  the  site  and  soil  of 
the  said  private  carriage  road  on  each  side  thereof,  whereby 
the  said  private  carriage  road  would  be  considerably  con- 
tracted. 

The  special  Act  of  the  Company,  incorporated  "The 
Companies  Clauses  Consolidation  Act,  1846,'*  "The  Lands 
Clauses  Consolidation  Act,  1845,"  and  "The  Railways 
Clauses  Consolidation  Act,  1846;"  and  by  the  19th  section, 
after  reciting,  among  other  things,  that  a  plan  and  section 
of  the  intended  railways,  and  wharf,  and  landing-place, 
shewing  the  lines  and  levels  thereof,  and  also  a  book  of  re- 
ference, containing  the  names  of  the  owners,  lessees,  and  oc- 
cupiers of  the  lands  through  which  the  same  were  iotended 
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1855.  to  pas8»  or  which  might  be  reqidred  for  the  purposeB  of  the 

KxMp  undertaking,  were  deposited  in  the  month  of  Novemb^, 

Thb  Wk8t  1852,  with  the  clerk  of  the  peace  for  the  county  of  Surrey, 

End  of  Lon-  it  was  enacted,  that  it  should  be  lawful  for  the  Company, 

DON  AND  ,  .  1      A  . 

Crystal  subject  to  the  provisions  in  that  and  the  said  Acts  mcor- 
Railway  Co.  porated  therewith  contained,  to  make  and  maintain  the  said 
g^^^^^  railways,  and  wharf,  and  landing-place,  and  works  on  the 
lines  and  upon  the  lands  delineated  on  the  said  plans,  and 
described  in  the  said  books  of  reference,  and  according  to 
the  levels  defined  on  the  said  sections  so  deposited  as  afore- 
said, and  to  enter  upon,  take,  and  use  such  of  the  said  lands 
as  should  be  necessary  for  such  purposes;  and  by  the  Sdth 
section,  after  reciting  ihat^  in  making  the  said  line,  it  would 
be  necessary  to  take  a  portion  of  the  land  on  Wandsfvorih 
Common,  referred  to  in  the  said  plan  and  book  of  refisr- 
ence,  of  which  the  said  WUliam,  Clarkaon  was  occupier, 
and  that  the  said  line  was  intended  to  pass  near  to  the  re- 
sidence and  grounds  of  the  said  WiUiam  Clarkaon,  of  which 
he  was  the  lessee,  and  that  he  alleged  that  damage  would 
be  caused  thereto  by  the  construction  of  the  said  line,  it 
was  enacted,  that  the  said  Company  should  pay  to  the  said 
WiUAa/m  Clarkson  compensation  for  any  damage  or  injuiy 
which  might  be  caused  to  the  said  messuage,  land,  and  pre- 
mises by  the  construction  of  the  said  line,  the  amount 
thereof  to  be  determined  by  the  Right  Hon.  Ja/mea  Stvari 
Wortley,  who,  in  fixing  the  amount  of  such  compensation, 
should  regard  the  premises  as  a  gentleman's  residence;  and 
he  was  also  to  have  regard  to  whatever  the  Company  might 
do,  or  agree  to  do,  to  lessen  whatever  might  be  objection- 
able in  the  construction  of  the  said  line;  and  such  compen- 
sation was  to  be  determined  without  reference  to  the  Lands 
Clauses  Consolidation  Act,  1845. 

By  the  7th  section  of  *'  The  Railways  Clauses  Consolida- 
tion Act^  1846,"  it  is  enacted,  that  if  any  omission,  mis- 
statement^ or  erroneous  description  should  have  been  made 
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of  any  lands,  or  of  the  owners,  lessees,  or  occupiers  of  any        1866. 
lands  described  in  the  plans  or  books  of  reference  mentioned         ^^Kp 
in  the  special  Act^  or  in  the  schedule  to  the  special  Act>  it     thb  West 
should  be  lawful  to  the  Company,  after  giving  ten  days*   End  op  Lou- 
notice  to  the  owners  of  the  lands  affected  by  such  proposed      Crystal 
correction,  to  apply  to  two  justices  for  the  correction  thereof ;    r^^y^Co. 
and  if  it  should  appear  to  such  justices  that  such  omission, 
misstatement,  or  erroneous  description  arose /rom  miataJce, 
they  should  certify  the  same  accordingly,  and  they  should 
in  such  certificate  state  the  particulars  of  any  such  omis- 
sion, and  in  what  respect  any  such  matter  should  have  been 
misstated  or  erroneously  described;   and  such  certificate 
should  be  deposited  with  the  clerks  of  the  peace  of  the 
several  counties  in  which  the  lands  affected  thereby  should 
be  situate,  and  should  also  be  deposited  with  the  parish 
clerks  of  the  several  parishes  in  England  in  which  the  lands 
affected  thereby  should  be  situate,  and  such  certificate 
should  be  kept  by  such  clerks  of  the  peace  and  parish  clerks 
respectively,  along  with  the  other  documents  to  which  they 
related;  and  thereupon,  such  plan,  book  of  reference,  or 
schedule  should  be  deemed  to  be  corrected  according  to  such 
certificate,  and  it  should  be  lawful  for  the  Company  to 
make  the  works  in  accordance  with  such  certificate. 

The  Plaintifis'  solicitors  declined  to  answer  the  notice  to 
treat  until  the  Plaintiffs'  names  were  inserted  in  the  book 
of  reference,  and  the  PlaintiiBb  were  put  in  the  same  position 
as  if  the  clause  had  been  inserted  in  the  special  Act  for  their 
protection,  as  well  as  that  of  their  tenant  Clarkaon.  The 
Defendants,  however,  refused  this,  and  proceeded  to  exercise 
their  compulsory  powers,  with  reference  to  the  land,  by 
giving  a  bond  in  the  usual  form  for  1600Z.,  and  taking  pos- 
session of  part  of  the  land. 

The  bill  in  this  suit  alleged,  that,  in  consequence  of  the 
Plaintiffs  having  had  no  notice,  and  having  been  wholly 
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1855. 
Kkmf 

V. 

Thb  Wer 
Ekd  of  Lon- 
don AND 
Cbtbtal 
Palacb 
Kailwat  Co. 


ignorant  of  the  intention  of  the  proprietors  of  the  said  spe- 
cial Act  to  apply  to  Parliament  for  such  Act,  the  Fkdntiffi 
lost  the  opportunity  of  opposing  such  Act  while  it  was  a 
bill  in  Parliament;  and  thus  of  protecting  their  valiiable 
interests  in  the  said  leasehold  estate,  and,  among  other  par- 
ticulars, in  the  said  residence  of  the  said  WiUiam  Olarkaon, 
in  respect  of  which  there  was  every  reason  to  conclude  that 
the  Plaintiffii  would  have  been  able  to  have  obtained  pro- 
tection and  compensation  to  the  same  effect,  or  of  the  same 
nature,  as  the  protection  and  compensation  given  by  the 
said  35th  section  of  the  said  special  Act  to  the  said  William 
Cflarkson,  if  the  Plaintiff  had  had  the  opportunity  of  stating 
their  case  to  Parliament,  and  applying  for  such  protection 
and  compensation;  and  the  bill  prayed  an  injunction  to  re- 
strain the  Defendants  from  keeping  or  making  a  railway 
on,  or  taking  any  more  of  the  Plaintiffs'  land 

The  interim  injunction  had  been  granted,  and  a  motion 
was  now  made  to  continue  it 


Artpmau.         Mr.  Rolt,  Q.  C,  and  Mr.  F.  J,  BoviU,  for  the  Plaintiff 

Mr.  Danid,  Q.  C,  and  Mr.  T.  Stevens,  for  the  Defend- 
ants. 


JudgwieiU.       ViCE-ChANCELLOR  SlR  W.  PaOE  WoOD  : — 

The  main  point  to  be  determined  in  this  case  is  of  some 
importance.  The  first  question  which  arises  is,  what  are 
the  powers  of  the  company  under  their  special  Act  of  Par- 
liament, regard  being  had  to  the  Lands  Clauses  and  Bail- 
ways  Clauses  Acts,  -  which  are  fully  incorporated  with  it, 
without  any  qualifying  clause.  There  can  be  no  question 
at  aU  on  the  19th  section  of  the  speciaJ  Act  itself  the  only 
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doubt  that  is  thrown  upon  it  is  in  consequence  of  the  7th  1855. 
section  of  the  Bailways  Clauses  Act,  which  is  incorporated  ^iKp 
with  the  special  Act  Tm  West 

EsD  or  LoN- 

.^_  DOK  AND 

The  19th  section  of  the  special  Act  recites,  that  there  is  cbtotal 
a  book  of  reference,  containing  the  names  of  the  owners,  railwat'co. 
lessees,  and  occupiers,  as  well  as  a  map  or  plan;  and  then 
it  is  enacted,  that  the  parties  shall  be  entitled  to  make 
their  railway  and  works  ''upon  the  lands  delineated  on 
the  said  plans,  and  described  in  the  said  books  of  refer- 
ence, and  according  to  the  levels  defined  on  the  said  sec- 
tions so  deposited  as  aforesaid/'  Now,  considering  what 
must  be  the  state  of  circumstances,  which  the  Court  has  a 
right  to  regard,  as  to  the  knowledge  which  the  j^arties 
must  have  about  the  ownership  of  the  lands  which  they 
may  require,  of  course  it  would  be  absurd  to  suppose,  upon 
this  clause  standing  alone,  that  the  Legislature,  by  stating 
that  the  book  of  reference  contained  the  names  of  the 
owners,  and  that  the  line  should  be  made  on  the  land  as 
described  in  the  book  of  reference,  meant  that  the  descrip- 
tion of  property  so  made  was  a  description  accurate  in 
every  respect  with  regard  to  the  ownership.  It  is  im- 
possible to  imagine  that  parties  going  to  Parliament  can 
have  the  means  of  discovering  with  perfect  accuracy  who 
are  the  owners,  lessees,  and  occupiers  of  all  the  property 
they  may  have  to  purchase.  Therefore,  I  cannot  interpret 
this  clause,  ^  containing  the  names  of  the  owners,  lessees^ 
and  occupiers,''  as  meaning-— containing  a  full,  true,  and 
accurate  description  of  the  owners,  lessees,  and  occupiers, 
when  a  subsequent  part  of  the  clause  says,  that  the  line 
may  be  made  on  the  lands  according  to  the  plan,  and  as 
described  in  the  book  of  reference. 

But  that  which  created  some  doubt  in  my  mind  was, 
that  the  7th  section  of  the  Bailways  Clauses  Act  does 
seem  to  make  it  a  possible  construction,  that,  taking  these 
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sections  togetiier,  such  a  book  of  referenoe  was  meant  as 
contained  a  true  and  accurate  description ;  for  this  reason, 
Thb  Wbbt     ^^^  ^^^^  ^®  clause  is  mandatory  or  permissive,  which  I  do 
End  of  Lon-    not  think  for  this  purpose  is  of  the  least  consequence,  but, 

DON  AND  .  .,,.,,T.i  ^1, 

Cbtbtal      because  it  might  be  said,  the  L^islature  has  clearly  ex- 
RjLiLWAT^o.   pj^essed  by  this  7th  section  that  the  company  should  correct 
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their  book  of  reference,  so  as  to  make  the  description  of 
owners,  lessees,  and  occupiers  fiill  and  accurate;  and,  that 
this  might  reflect  back  on  the  clause  of  the  special  Act^  in- 
corporating this  Railways  Clauses  Act,  and  might  lead  to  tiie 
conclusion  that  the  Legislature  did  intend,  that  before  com- 
mencing their  work  the  company  should  have  a  full  and 
complete  list,  and  not  merely  a  book  of  referenoe  containing 
the  best  description  they  could  procure,  of  the  owners,  les- 
sees, and  occupiers.  Some  degree  of  probability  is  given  to 
this  view  by  the  concluding  part  of  the  7th  section,  whidi 
^J^> — i^  shall  be  lawful  for  the  company  to  make  the  works 
in  accordance  with  the  list  so  corrected.  It  is  this  which  oc- 
casioned some  degree  of  doubt  in  my  mind  on  the  question, 
whether  the  Legislature  intended  to  give  to  the  company 
the  power  of  entering,  unless  the  property  was  comprised  in 
the  plan,  and  all  the  owners  were  comprised  in  a  complete 
and  perfect  book  of  reference,  seeing  that  in  the  same  Act 
they  give  to  companies  the  means  of  making  the  list  full, 
perfect^  and  complete,  and  of  remedying  any  accident  that 
may  have  occurred.  But  I  think  the  words  of  the  19th 
section  are  too  strong,  and  the  words  of  the  7th  section  not 
sufficientiy  clear,  for  me  to  arrive  at  that  conclusion.  The 
words  of  the  19th  are,  that  the  line  shall  be  made  on  the 
lands  delineated  on  the  plan  and  described  in  the  book  of 
reference,  incidentally  noticing  that  the  book  of  reference 
does  contain  the  names  of  the  owners,  lessees,  and  occupi^a 
I  must  say  that  the  words  of  that  section  are  not  strong 
enough  for  me  to  conclude  that  land  is  not  described  in 
the  book  of  reference,  because  it  omits  the  name  of  some 
one  lessee  or  occupier,  if  so  described  as  that  the  land 
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itself  can  be  clearly  and  plainly  identified.     I  think  the         1866. 
difficulty  which  was  intended  to  be  corrected  by  the  7th 
section  of  the  Bailways  Clauses  Act  is,  that  there  might 
be  some  omission,  either  of  the  land  in  the  plan,  or  of  BhdofLon 
the  owner  in  the  book  of  reference,  rendering  identification      Cbtstal 
difficult    Probably  what  was  intended,  reddendo  singula    r^i^ay^Co, 
singulis,  was  some  omission  of  land  in  the  plan,  or  of 
the  owner,  lessee,  or  occupier  in  the  book  of  reference. 
The  Act  prescribes,  that  the  land  shall  be  marked  on  the 
plan,  and  the  names  of  the  owners  be  described  in  the 
book  of  reference.     It  might  happen  that  the  land  might 
be  marked  on  the  plan,  and  all  descriptions  omitted  in 
the  book  of  reference,  or  there  might  possibly  be  no  num- 
ber, or  a  wrong  acreage;   and,  at  the  same  time,  there . 
might  be  coupled  with  such  a  statement  a  list  of  per- 
sons' names  utterly  incapable  of  affording  any  identification, 
from  being  entirely  erroneous.     Tins  might  happen  from 
the  repetition  which  sometimes  occurs  in  transcribing,  by 
the  j)er8on  copying  putting  into  the  next  line  the  name  of 
the  person  in  the  former  line,  or  some  error  of  that  kind; 
and,  therefore,  the  Legislature  seems  to  me  to  have  meant 
no  more  than  this,  that  where  there  should  be  such  an  erro- 
neous description  that  the  company  cannot  act  on  their 
general  empowering  clauses,  because  they  cannot  satisfy 
persons  that  the  land  in  question  was  described  in  the  plan 
and  in  the  book  of  reference,  they  may  then  go  before  a 
magistrate  to  get  that  state  of  things  corrected.    I  think  the 
7th  section  means  no  more  than  that ;  and  I  E^iould  be  laying 
too  much  stress  on  the  inferential  view  that  that  section 
may  afford  with  reference  to  the  construction  of  the  19  th 
section  of  the  special  Act,  if  I  were  to  say  that  the  words 
are  so  plain  as  that  this  section  can  be  modified  in  the 
manner  which  this  7th  section  indicates,  as  having  been 
possibly  the  intention  of  the  Legislature  that  it  should  be' 
modified.     On  the  other  hand,  there  are  difficulties  which 
are  not  inconsiderable,  that  may  arise  from  this  construc- 
tion: A  person  might  be  omitted  altogether  as  owner,  and 
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not  have  the  slighteet  notice  that  his  land  is  required, 
which  seems  to  have  been  the  case  here;  and  the  Legis- 
lature may  be  misled  by  supposing  that  he  is  named  in  the 
book  of  reference,  and  that  he  has  had  notice.  It  turns 
out  in  point  of  fisu^  that  the  Plaintiffs  here  have  not  had 
any  notice  whatever,  and  knew  nothing  about  it  How- 
ever, I  think,  if  the  Legislature  intended  to  obviate 
such  an  evil,  that  intention  should  have  been  more 
clearly  pointed  out  than  it  is  in  these  clauses,  which  do 
not^  in  my  opinion,  reach  the  evil,  if  such  it  be.  In  the 
case  of  actual  fraud,  I  apprehend  this  Court  would  have 
jurisdiction  to  interfere.  It  has  been  held,  that,  notwith- 
standing an  Act  of  Parliament^  the  Court  may  reach  fraud 
in  obtaining  an  Act  of  Parliament,  or  a  judgment  of  the 
Court;  but  here  no  question  of  that  kind  arises,  the  case  is 
simply  one  of  negligence. 

Then  as  to  the  road,  it  seems  to  be  admitted  that  there 
was  an  intention  of  throwing  an  arch  over  this  road,  and  I 
have  beard  nothing  that  gives  the  company  any  power  to 
do  that  I  shall  be  quite  satisfied  with  an  undertaking  on 
that  pointy  but  that  is  not  the  main  question. 


Mr.  Danid,  Q.  C,  referred  to  the  16th  and  53rd  sections 
of  the  Railways  Clauses  Act^  as  authorising  the  company  to 
make  a  bridge  across  the  road  without  giving  notica 

Mr.  JRoU,  Q.  C  represented  that  the  road  was  a  private 
road,  which  the  Plaintiff  were  at  liberty  to  shut  up,  and  to 
build  on  the  ground  of  it  if  they  thought  fit,  and  that  notice 
ought  to  be  given  before  it  was  taken. 

The  YiCE-CuANCELLOR  said,  that  the  main  question 
being  decided  against  the  Plaintiffs,  he  thought  the  right 
course  to  be  to  dissolve  the  interim  injimction,  and  refuse 
the  present  motion  without  costs;  and  as  the  bill  remained, 
if  any  step  shoiUd  be  taken  about  the  bridge,  a  fresh 
motion  might  be  made  concerning  it  if  necessary. 
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1855. 

TX7DWAY  V.  JONES.  jf^  23^ 

iHE  bill  was  filed  on  the   17th  of  March,  1855.     It  PUadimg-^ 
prayed  an  account  of  all  the  dealings  and  transactions  of  the  ^j^^^^^ 
PlaintifiF  and  the  Defendants  as  copartners  in  the  business   ^^'  ^-  ^^o> 

—  117  4A   A2 

of  attorneys  and  solicitors  from  the  1st  of  September,  1837,  ^i^Ammdr 

when  the  partnership  was  alleged  to  have  commenced,  to  i^%ict.  c.  86 

the  31st  of  August^  1848,  the  alleged  date  of  its  dissolution.  *•  ^*- 

Billforanae- 

The  Defendants  pleaded,  that^  on  the  19th  of  October,  ^^diip  tnoih 

1850,  the  Plaintiff,  being  then  a  prisoner  in  actual  custody  xssr'to^^ 

within  the  Queen's  Prison  in  the  county  of  Surrey ^  de-      ?lSoS** 

tained  at  the  suit  of  one  Willic^m  Martin  for  the  sum  of  Plaintiff,  be- 

164J.   18«.,  and  by  one  John  Martm  for  the  sum  of  cStod^^ 

20Z.  15«.,  did,  by  the  permission,  leave,  and  order  of  the  J^^f  *J^ 

Court  for  relief  of  insolvent  debtors,  duly  and  according  creditore,  wp^ 

to  the  directions  and  provisions  of  the  statute  1  &  2  Vict  tion,  under 

c.  110,  apply  by  petition  in  a  summary  way  to  the  Court  ^^^c*  ?o 

for  Relief  of  Insolvent  Debtors  for  his  discharge  from  such  *<>  *^®,9*l^ 

I.    1       A  1  .  1  .     for  Relief  of 

custody  according  to  the  provisions  of  the  Act,  which  peti-  inaoWent 

tion  was  within  the  time  prescribed  by  the  Act  duly  sub-  diachJ^^-'aiid 

scribed  by  the  Plaintiff  and  was,  on  the  21  st  of  October,  ^^^ 

the  UBual  yesfe* 
ing  order  wm 
made.  The  plea  diacloeed  that  the  Plaintiff  was  subaequentlj  diichai^d  out  of  custody 
by  the  oonaent  of  the  detaining  creditors  without  any  adjudication  being  made  upon  hu 
petition,  and  that  the  petition  had  not  been  dismiased.  It  stated,  that  no  order  had  ever 
been  made  for  revesting  the  estate  and  effects  of  the  Plaintiff  in  him;  but  did  not  state 
that  there  was  any  other  creditor  or  any  schedule  of  debts. 

Plea  allowed,  on  the  ground,  that,  notwithstanding  the  Plaintiff's  discharge  from  cus- 
tody, the  estate  remained  vested  in  the  assignee  by  the  operation  of  the  vesting  order;  that 
it  was  so  vested  in  the  asaignee  for  the  benefit  of  the  Plaintiff 's  creditors,  and  not  as  a 
bare  trustee  for  the  Plaintiff;  and  that,  in  order  to  qualify  himself  to  sue,  the  Plaintiff 
must  apply,  under  sect  92  of  the  Act  1  ft  2  Vict  &  110.  to  the  Court  for  Relief  of  Insol- 
vent Debtors,  and  obtain  from  that  court  an  order  revesting  the  estate. 

The  hearing  of  a  plea  is  the  hearing  of  the  cause;  the  Court,  therefore,  reftiaed  to 
allow  the  cause  to  stand  over  upon  the  suggestion,  that,  before  the  hearing,  the  Plaintiff 
would  have  obtained  an  order  revesting  the  estate. 

But  leave  to  amend  for  the  same  purpose  was  given,  on  the  ground  that,  by  the  Act  16 
k  16  Vict  c.  86,  s.  6S,  fiusts  and  drcumstaaces  occurring  after  the  institution  of  a  suit  maj 
be  introduced  by  way  of  amendment 
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1850,  filed  in  the  Court  pursuant  to  the  Act  The  plea 
then  stated,  that,  upon  the  filing  of  the  petition,  the  Plain- 
tiff still  being  a  prisoner  in  actual  custody,  the 'Court,  in 
pursuance  of  and  according  to  the  statute,  made  the  usual 
vesting  order,  dated  the  22nd  of  October,  1850,  vesting  all 
the  real  and  personal  estate  and  effects  of  the  Plaintiff 
except  his  wearing  apparel,  &a,  not  exceeding  in  the  whole 
the  value  of  202.,  and  all  the  future  estate,  &c.  of  the  Plain- 
tiff in  or  to  any  real  and  personal  estates  and  effects  within 
the  realm  or  abroad,  as  directed  by  the  Act^  in  the  provi- 
sional assignee  of  the  estates  and  effects  of  insolvent  debtors 
in  England,  his  successors  and  assigns,  in  trust  for  the  cre- 
ditors of  the  Phdntiff,  who  should  be  entitled  to  share  in  a 
dividend  of  the  said  estate  and  effects  under  the  provisions 
of  the  Act,  and  for  such  other  intents  and  purposes,  and  in 
such  manner  and  form,  as  in  the  Act  expressed;  and  that 
the  order  was  duly  entered  on  record  in  the  Court  for  the 
Belief  of  Insolvent  Debtors,  and  was  duly  published  accord- 
ing to  the  direction  of  the  Court  The  plea  then  went  on 
to  state,  that,  after  the  making  of  the  vesting  order,  and  on 
the  28th  of  November,  1850,  the  Plaintiff  was  dischaiged 
out  of  custody  by  the  consent  of  the  said  WiUiam  Martin 
and  of  the  said  John  Martin,  without  any  adjudication 
being  made  upon  the  petition  of  the  Plaintiff  by  the  Court 
for  the  Belief  of  Insolvent  Debtors;  that  the  petition  of  the 
Plaintiff  had  not  been  dismissed;  and  that  no  order  had 
ever  been  made  by  the  Court  for  revesting  the  estate  and 
effects  of  the  Plaintiff  in  him ;  and,  therefore,  that  all 
light  and  interest  of  the  Plaintiff  to  and  in  the  partnenhip 
estate  and  effects,  and  other  the  matters  in  the  bill  men- 
tioned, were  at  the  time  of  the  filing  of  the  bill,  and  were 
still  vested  in  the  provisional  assignee  of  the  Court  for  the 
Belief  of  Insolvent  Debtors,  for  the  benefit  of  the  creditors  of 
the  Plaintiff,  and  for  other  the  piurposes  in  the  vesting  order 
mentioned. 
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Mr.  Danidy  Q.  C,  and  Mr.  Bevir  in  sapport  of  the  plea  1855. 


This  plea  mufit  be  allowed  The  rule  is,  that  where  an 
insolvent,  after  a  vesting  order  made  on  his  own  petition, 
is  discharged  without  adjudication,  by  the  defieiult  or  con- 
sent of  creditors,  and  sues  in  respect  of  a  right  or  interest 
accruing  before  the  discharge,  no  order  of  the  Insolvent 
Debtors'  Court  having  been  made  for  revesting  such  right 
or  interest  in  the  insolvent,  the  property  does  not  revest  in 
him  by  the  mere  operation  of  his  discharge  from  custody; 
consequently  no  suit  in  respect  of  such  right  or  interest 
can  be  maintained  by  him  against  any  party.  This  rule, 
upon  which  some  doubt  had  been  thrown  by  the  decisions 
of  the  Court  of  Queen's  Bench  in  Orcmge  v.  T'i'icket  (a) 
and  Kemot  v.  Pittis  (6),  has  since  been  established  by  the 
Court  of  Exchequer  Chamber  upon  writ  of  error:  Kemot 
V.  PiMia  (c). 


It  will  be  argued  that  the  provision  contained  in  the 
44th  section  of  the  Act  1  &  2  Vict  c  110,  by  which  the 
assignee  is  protected  from  actions  and  suits,  unless  to  re- 
cover property  of  the  prisoner  detained  by  the  assignee 
after  an  order  for  the  delivery  of  such  property,  is  superflu- 
ous, except  upon  the  supposition  that  the  estate  revests  in 
the  insolvent  by  force  of  the  discharge.  But^  admitting  the 
provisions  for  the  protection  of  the  assignee  to  be  superflu- 
ous, except  upon  the  supposition  that  the  vesting  is  ren- 
dered void  by  the  discharge,  it  is  a  sounder  construction  to 
hold  them  to  be  superfluous  than  to  create  by  conjecture  a 
defeazance  to  an  important  title  for  the  purpose  of  finding 
an  application  for  them  (d).  If  it  be  said  that  the  44th 
section  shews  by  implication  that  the  vesting  order  becomes 
null,  the  37th  section  shews  still  more  strongly  that  it  re- 


(a)  2  E.  &  B.  395. 
(6)  Id.  406. 
(c)  Id.  421. 


(d)  Per  Erie,  J.,  in  Kemot  v. 
PitHsy  2  E.  &  B.  419. 
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mains  binding  (a).  It  is  quite  inconsistent  with  the  legal 
rules  of  construction  to  say,  that^  becaase  an  action  is  not 
to  lie  iQ  one  case,  it  is  to^lie  in  all  other  cases;  in  &ct^  to 
infer  a  positive  right  from  negative  words  (6).  That  result 
would  be  inconsistent  with  all  the  purposes  of  the  Act 
The  37th  section  is  conclusive.  That  section  expressly 
vests  the  property  in  the  assignee,  and  there  is  nothing  in 
the  Act  which  in  a  case  like  the  present  devests  it. 


Mr.  RoU,  Q.  C,  and  Mr.  Hoare  for  the  Plaintiff 

The  Plaintiff  has  been  discharged  from  custody;  and  the 
effect  of  that  discharge  has  been  to  devest  the  property 
which  forms  the  subject  of  this  suit  from  the  assignee  and 
revest  it  in  the  Plaintiff:  Drwry  v.  Hounsfield  (c),  Orange 
V.  T^'icket  {d),  Kemot  v.  Pittis  (e).  On  any  other  construo- 
tion,  the  express  provisions  of  the  44th  section  of  the  slat 
1  &  2  Victw  c.  110,  would  be  futile.  This  was  the  view 
taken  by  Mr.  Justice  Patteaon  on  examining  that  section. 
"  The  effect^"  he  says,  **  of  its  enactments  seems  to  be,  not 
that  upon  the  discharge  of  a  prisoner  from  custody  by  con- 
sent of  his  detaining  creditor  the  vesting  order  theretofore 
made  by  the  Insolvent  Court  should  be  void,  for  then  the 
assignees  might  be  subject  to  actions  for  their  iutermediate 
iQterference,  and  their  intermediate  acts  might  be  nullified; 
but  that  upon  such  discharge  the  vesting  order  should  be  good, 
and-that  all  the  acts  done  under  it  by  the  assignees,  up  to  the 
moment  of  discharge,  should  be  valid,  and  that  no  action  or 
suit  should  be  supported  against  them  for  any  person's  act: 
yet  from  the  moment  of  the  discharge  all  right  of  property 
in  any  of  the  debtor's  estate  and  effects  then  in  them 
should  be  devested  out  of  them,  and  be  revested  by  the  dis- 


(a)  TerJervis  C.  J.,  2  E.  &  fi. 

424. 
(6)  Id. 


(e)  11  Ad.  &  EL  101. 
(cO  2  £.  &  B.  3d5. 
(«)  Id.  406. 
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charge  in  ihe  debtor.     On  any  other  supposition  the  ex- 
press enactments  of  the  section  would  be  futila 

Any  other  view  would  be  foreign  to  the  whole  scheme  of 
the  Act^  which  presumes  that  everything  will  be  done 
while  the  insolvent  remains  in  custody,  and  before  his  dis- 
charge; and,  consistently  with  that  presumption,  provides 
no  means  for  revesting  the  estate  after  the  insolvent  has 
obtained  his  discharge,  and  no  machinery  by  which  credi- 
tors could  obtain  a  dividend. 
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But  assuming  that  the  property  still  remains  vested  in 
the  assignee,  notwithstanding  the  Plaintiff's  discharge  from 
custody,  still  the  assignee  is  a  mere  trustee  of  an  equitable 
right,  and  therefore  not  a  necessary  party.  There  is  not  a 
soul  for  whom  he  is  a  trustee  except  the  Plaintiff  There 
is  not  a  suggestion  that  there  is  a  single  creditor;  and,  that 
being  so,  the  Court  will  intend  against  the  pleader  that 
there  is  no  creditor. 

Lapse  of  time  is  another  objection  to  this  plea.  Five 
years  having  been  allowed  to  elapse  without  any  proceeding 
on  the  part  of  any  creditor,  or  of  the  assignee,  the  Court 
will  presume  that  the  object  of  the  proceedings  in  insol- 
vency has  been  abandoned. 


Assuming  an  order  for  revesting  the  property  to  be  ne- 
cessary, it  is  a  mere  formal  order,  which,  under  the  cir- 
cumstances of  this  case,  will  be  made  as  of  course;  and, 
there  being  no  suggestion  that  any  party,  other  than  the 
Plaintiff  has  an  interest,  non  constat  that  the  Plaintiff  will 
not  have  obtained  the  order  before  the  hearing  of  the 
cause.  The  position  of  the  Plaintiff  is  like  that  of  an  ex- 
ecutor suing  before  probate. 

[The  following  cases  were  referred  to  by  the  Court  in 
VOL.  I.  Z  Z  K.J. 
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the  course  of  the  argument:  Heath  v.  Chadynck{a),  Lavr- 
tour  V.  Holcomhe  (6),  and  Svmans  v.  Milman  (c).] 


A  reply  was  not  heard. 


Judgment.       ViCE-ChANCEIXOR  SiR  W.  PaGE  WoOD: — 

This  plea  must  be  allowed.  It  is  the  settled  course  of 
authority  in  this  Court— that  if  it  be  shewn  that  there 
has  been  an  insolvency  and  a  vesting  order,  vesting  all  the 
property  of  the  insolvent  in  the  assignee,  or  the  provisianal 
assignees,  under  the  Insolvent  Debtors'  Act  (Stat.  1  &  2 
Yict  c  110),  the  Plaintifif  has  no  longer  any  interest  by 
which  he  can  sustain  a  suit;  and,  if  the  defence  be  raised 
by  plea^  it  is  not  necessary  for  the  plea  to  state  that  there 
is  any  creditor,  or  any  schedule  of  debts,  or  any  peison  to 
be  paid.  There  is  an  order  vesting  the  property  in  another 
person  for  another  purpose.  Unless,  therefore,  there  be 
something  else  disclosed  in  this  plea,  it  would  be  quite  of 
course  to  allow  it.  This  disposes  of  the  question,  whether 
there  ought  to  be  any  averment  of  creditors  or  the  lik& 
That  would  not  be  necessary. 

But  then  the  real  question  that  arises  is  this:  whether,  it 
being  disclosed  on  the  plea»  that^  after  the  making  of  the 
vesting  order,  the  Plaintiff  was  discharged  out  of  custody 
by  consent  of  the  creditors  without  any  adjudication  being 
had  on  the  petition,  and  it  being  further  stated  that  the 
petition  has  not  been  dismissed,  and  that  no  order  has 
been  made  for  revesting  the  property,  I  am  to  hold  either 
that  the  estate  has  been  devested  by  the  effect  of  that  dis- 
charge, or,  if  it  still  remains  vested  in  the  assignee  under 
the  Act,  that  it  is  now  so  vested  in  the  assignee  that  he  is 


(a)  2  Ph.  649. 


(6)  8  Sim.  76. 


(c)  2  Sim.  241. 
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a  bare  trustee  for  the  Plaintiff—na  view  which  I  at  first        186fi, 
thought  might  be  entertamed. 

With  regard  to  the  first  point,  as  to  whether  the  estate 
remains  vested  in  the  assignee,  the  Court  of  Exchequer 
Chamber,  after  argument^  has  decided  that  it  does  so 
remain  vested.  I  confess,  after  seeing  the  judgment  of  the 
learned  Judges  who  decided  that  case,  no  less  than  the 
weight  of  authority  there  is  in  the  case  itself,  I  am  quite 
satisfied  I  ought  not  to  depart  from  theit  decision,  or  to 
hold  that  this  property  does  not  still  remain  vested  in  the 
assignee  under  the  Insolvent  Debtors'  Act 

The  remaining  question  is,  whether  in  this  case  the 
assignee  is  a  bare  trustee  for  the  FlaintifiF, — ^whether,  in 
fact,  the  nature  of  the  property  now  remaining  in  him  is 
such  that  a  trust  of  any  kind  arises  on  these  pleadings  for 
the  benefit  of  the  Plaintiff,  in  which  case,  of  course,  the 
Plaintiff  would  be  able  to  maintain  the  bill,  notwithstanding 
the  defect  of  want  of  partie& 

On  looking  threugh  the  Insolvent  Debtors'  Act  it  appears 
to  me,  that  if  the  decision  of  the  Exchequer  Chamber  be 
right,  viz.  that  the  property  remains  vested  in  the  assignee, 
it  is  impossible  for  me  to  hold  there  is  anything  in  the  Act  to 
shew  that  it  is  not  vested  for  the  benefit  of  the  creditors 
who  may  be  entitled  to  come  in  for  a  dividend  It  is  said 
they  never  can  get  a  dividend;  but  I  do  not  feel  satisfied 
of  that,  looking  at  all  the  previsions  of  the  Act  By  the 
sections  immediately  preceding  the  62nd  great  care  is  taken 
that  the  property  shall  be  immediately  realised;  and  the 
property  having  been  so  realised,  the  62nd  section  directs 
aocoimts  to  be  filed  by  Ihe  assignees,  and  an  appointment 
to  be  made  for  the  examination  of  such  accounts;  and  then 
it  enacts,  that,  "if  upon  such  examination  there  shall  ap- 
pear to  be  in  the  hands  of  the  assignees  any  balance  where- 
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with  a  dividend  may  be  made,  proceedings  shall  be  had 
forthwith,  under  the  direction  of  the  Courts  for  making  sndi 
dividend,  and  also,  when  it  shall  appear  necessaiy,  for  cor- 
recting and  ascertaining  the  list  of  creditors  entitled  to 
receive  the  same;  and  notice  of  any  meeting  ordered  to  be 
held  for  such  ascertaining  of  debts,  or  for  declaring  divi- 
dend thereupon,  or  for  both  purposes,  shall  be  given  for 
such  time  and  place,  and  in  such  manner,  as  the  said  Court 
shall  at  any  time  or  in  any  case  direct ;  and  in  case  such 
dividend  shall  be  made  before  adjudication  shall  have  been 
made  with  respect  to  the  prisoner,  the  same  shall  be  made 
amongst  the  creditors  of  such  prisoner  who  shall  prove 
their  debts,  in  pursuance  of  any  order  of  the  Court  to  be 
made  in  that  behalf"  (a).  Now,  assuming  the  Plaintiff  to  be 
right  on  the  merits  of  the  suit,  what  might  happen  is  this: — 
I  cannot  see  anything  to  prevent  the  assignee  at  this  moment 
fix>m  filing  the  very  same  bill  which  the  Plaintiff  has  filed, 
realising,  if  the  Plaintiff  be  right  in  his  contention,  the 
fruits  which  are  to  be  derived  from  this  suit,  upon  which 
tiie  Commissioners  of  the  Insolvent  Debtors  Court  would 
direct  parties  to  come  in  and  make  out  their  daim  to  a 
dividend,  and  would  direct  a  dividend  to  be  made,  although 
there  has  been  no  adjudication  whatever. 


It  is  said,  ihat^  if  this  view  be  right,  there  is  a  strong 
argument  to  shew  that  the  Court  of  Exchequei  Chamber 
was  wrong,  because  the  Act  does  not  provide  any  means  for 
revesting  the  estata  But  it  appears  to  me  that  the  92nd 
section  is  expressly  firamed  with  a  view  to  tiiis.  A  distinc- 
tion is  clearly  made  by  that  section  between  the  proceed- 
ings to  be  had  after  adjudication  and  the  proceedings  to  be 
had  before  adjudication.  Providing  for  the  former  case, 
it  enacts  "  that  if  at  any  time  afUr  ad/udicaiion  it  shall 
appear  to  the  satisfEU^ion  of  the  Court  for  the  Relief  of  In- 


(a)  1&2  Vict  Clio,  8.62. 
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solvent  Debtors  that  all  the  debts  in  respect  of  which  such 
adjudication  was  made  have  been  discharged  and  satisfied, 
it  shall  be  lawful  for  such  Court,  upon  application  duly 
made,  to  direct  the  warrant  of  attorney  executed  by  such 
prisoner  under  the  Act  to  be  cancelled,  or  if  judgment 
shall  have  been  entered  up  thereon,  to  order  satisfieiction  to 
be  entered  on  such  judgment.'"  That  is  expressly  confined 
to  any  time  after  adjudication;  and  then  it  proceeds  to 
enact  thus:  "that  if  i/n  any  case  it  shall  appear  to  the 
satisfaction  of  the  said  Court,  that,  after  the  debts  of  any 
such  prisoner  shall  have  been  so  discharged  and  satisfied  as 
aforesaid,  there  shall  remain  in  the  possession,  or  subject  to 
the  control,  of  his  or  her  assignee  or  assignees,  any  property 
of  any  kind  or  description  whatsoever  which  has  come  to 
such  assignee  or  assignees,  or  to  which  he  or  they  may 
claim  title  by  virtue  of  the  order  made  in  that  behalf,  or 
otherwise  by  virtue  of  his  or  their  office  of  assignee  or  as- 
signees, it  shall  be  lawful  for  the  said  Court,  on  application 
duly  made,  to  order  that  all  such  property  so  remaining  as 
aforesaid  shall  be  vested  in  the  person  whose  debts  shall 
have  been  so  discharged  and  satisfied,  or  his  heirs,  execu- 
tors, administrators,  or  assigns,  and  such  order  shall  have 
the  effect  of  vesting  the  same  accordingly*'  (a).  All,  there- 
fore, that  the  Plaintiff  has  to  do,  if  his. case  be  correct,  and 
all  the  creditors  have  abandoned  their  clidm  to  any  portion 
of  the  property  which  became  Uable  to  the  vesting  order, 
is  to  apply  under  the  92nd  section  of  the  Act,  and  obtain 
from  the  Court  an  order  revesting  the  estate.  Then,  and 
not  till  then,  he  will  have  placed  himself  in  a  position  to  sue. 


1855. 


JmdffmetU, 


I  think  the  case  is  open  to  the  observation  made  by  Mr. 
Justice  Erie  on  the  44th  section,  as  to  the  pernicious  effect 
of  enabling  the  insolvent  to  collude  with  the  detaining  cre- 
ditor, for  the  purpose  of  defeating  the  rights  of  the  other 


(a)  1  &  S  Vict  c.  110,  8.  92. 
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creditors;  and  that  this  effect  would  be  prevented  by  hold- 
ing the  vesting  order  valid  until  an  adjudication  under  sect 
37  has  rendered  it  void  (a).  And  I  concur  with  that 
learned  Judge  in  the  conclusion  that  the  Act  intended 
the  vesting  order  to  remain,  and  that  the  party  seeking 
to  be  discharged  should  apply  to  the  Insolvent  DebtorB 
Cowrt,  and,  having  satisfied  that  Court  that  the  whole  object 
of  the  vesting  order  has  been  Ailfilled,  should  obtain  an 
order  revesting  the  property  in  himself 

The  Plaintiff's  counsel  cited  the  authority  of  Mr.  Justice 
PoMeaon,  to  shew  that,  on  any  supposition  except  that  for 
which  they  contended,  the  express  enactments  of  the  44th 
section  would  be  futile  (6).  No  doubt  it  would  be  so  in  some 
cases.  It  does  not  follow  that  it  would  be  so  in  alL  Be- 
sides which,  that  decision  was  come  to  at  a  time  when  a 
different  opinion  was  entertained  to  that  which  is  now  set- 
tled to  be  law  by  the  decision  of  the  Court  of  Exchequer 
Chamber. 


As  to  the  possibility  of  the  Plaintiff  obtaining  an  order 
before  the  cause  comes  on  to  be  heard,  the  proper  course 
would  have  been  to  have  postponed  the  hearing  of  the 
cause  for  that  purpose.  If  the  plea  is  brought  on  for  hear- 
ing, it  is  the  hearing  of  the  cause;  and  when  the  cause  is 
being  heard,  the  Court  cannot  allow  it  to  stand  over  on  the 
speculation  that  at  some  future  hearing,  or  on  some  future 
day,  the  Plaintiff  may  have  put  himself  in  a  position  to 
maintain  his  bill. 


Mr.  EoU  now  applied  for  leave  to  amend  for  the  same 
purpose,  upon  the  ground  that,  by  the  recent  Act  (15  &  16 
Vict  c.  86,  a  53),  facts  or  circumstances  occurring  after  the 

(a)  Per  Erie,  J.,  in  Kemot  v.  Pittis,  2  E.  &  R  419. 
(6)  Per  PaUeson,  J,  in  Grange  v.  Tricks,  16  Jur.  28». 
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institution  of  a  suit  may  be  introduced  by  way  of  amend-        1855. 
ment  t^^ 

V. 
JONSS. 

The  Vice-Chancellor. — I  think   on   that  footing  I         — 
may  give  leave  to  amend  wxamau. 

Plea  allowed,  with  costs* — Liberty  to  amend. 
A  month  given  for  that  purpose. 


WRIGHT  V.  LORD  MAIDSTONE  Jtd^sSrcL 

JL  HIS  was  a  demurrer.    The  statements  in  the  bill  were  BiU  o/Bx- 

asloUows: —  struaumr-Jw 

riBdiction — 
Demurrer, 

In  the  month  of  September,  1853,  the  PlaintiflF  Wright        — - 
agreed  to  discount  for  one  Clark  a  biU  of  exchange  for  equity  haye 
lOOOJ.,  dated  the  10th  of  September,  1853,  and  drawn  by  jl^Sn^ 
the  Honourable  Fromcia  ViUiera  upon,  and  accepted  by,  *^^®"M^ 
the  Defendant  Lord  Maidstone^  payable  to  the  order  of  destruction  of 
VUliera  three  months  after  date,  and  which  had  been  in-  chauge;  but 
dorsed  by  VUliera  to  Clark;  and  accordingly  the  Plaintiflf  ^^let^  ^ 
paid  to  Clark  the  amount  of  the  said  bill,  less  discount ;  °^edy  in  auch 

fumes  at  law 

and  Clark  thereupon  indorsed  and  delivered  the  said  bill 
to  the  FlaintifiE: 

On  the  30th  of  November,  1853,  shortly  before  the  said 
bill  of  exchange  became  due,  the  Plaintiff,  at  the  request  of 
Clark,  agreed  to  renew  it  for  three  months ;  and  thereupon 
Clark  indorsed  and  delivered  to  the  Plaintiff  another  bill 
of  exchange  for  lOOOZ.,  dated  the  30th  of  November,  1853, 
and  drawn  by  VUliera  upon  and  accepted  by  the  Defend- 
ant, payable  to  the  order  of  VUliera  three  months  after 
date,  and  which  had  been  iadorsed  to  Clark  by  VUliera; 
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and,  in  consideration  thereof,  the  Plaintiff  delivered  up  the 
said  bill  of  exchange,  dated  the  10th  of  September,  1853, 
to  Clark;  and  such  bill  was  cancelled  or  destroyed. 

On  the  28th  of  Februaiy,  1854,  shortly  before  the  said 
bill  of  exchange,  dated  the  30th  of  November,  1853,  be- 
came due,  the  Plaintiff  at  the  request  of  Cla/rk,  agreed  to 
renew  it  for  three  months;  and  thereupon  Clark  indorsed 
and  delivered  to  the  Plaintiff  another  bill  of  exchange  for 
1000{.,  dated  the  28th  of  February,  1854,  and  drawn  by 
ViUiera  upon  and  accepted  by  the  Defendant,  payable  to 
the  order  of  VUUera  three  months  after  date,  and  whidi 
had  been  indorsed  to  Clark  by  VUUera;  and,  in  considera- 
tion thereof,  the  Plaintiff  delivered  up  the  said  bill  of  ex- 
change, dated  the  30th  of  November,  1853,  to  Clark;  and 
such  biU  was  cancelled  or  destroyed. 

The  said  bill  of  exchange,  dated  the  28th  of  February, 
1854,  became  due  on  the  31st  of  May,  1854,  when  it  was 
duly  presented  for  payment,  but  was  dishonoured;  and  tie 
Plaintiff  gave  Clark  and  VUUera  respectively  notice  of  the 
dishonour  thereof 


The  Plaintiff  applied  to  the  Defendant  and  requested 
him  to  pay  t^he  said  last-mentioned  bill  of  exchange,  but 
he  did  not  pay  the  same,  or  any  part  thereof,  and  ulti- 
mately the  Plaintiff  agreed  to  renew  it;  and  thereupon  the 
Defendant  accepted  another  bill  of  exchange  for  10002., 
dated  the  17th  of  July,  1854,  drawn  upon  him  by  Villiers, 
and  payable  to  the  order  of  VUUera  three  months  after 
date;  and  ViUiera  indorsed  and  delivered  such  bill  of  ex- 
change to  the  Plaintiff,  who,  in  consideration  thereof,  de- 
livered up  the  said  bill  of  exchange  of  the  28th  of  Febru- 
ary, 1854,  to  ViUiera,  by  whom  it  was  cancelled  or  de- 
stroyed. 
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Shortly  before  the  said  bill  of  exchange,  dated  the  17th  1865. 
of  July,  1854,  became  due,  the  Plaintiff,  at  the  request  of 
VUUers,  ageeed  to  renew  it  for  three  months;  and  there- 
upon ViUiers  indorsed  and  delivered  to  the  Plaintiff  ano- 
ther bill  of  exchange  for  10002.,  dated  the  20th  of  October,  statemeni. 
1864,  and  drawn  by  Vittdera  upon  and  accepted  by  the 
Defendant,  payable  to  the  order  of  VHUera  three  months 
after  the  date  thereof;  and,  in  consideration  thereof,  the 
Plaintiff  delivered  up  the  said  bill  of  exchange  of  the  17th 
of  July,  1854,  to  ViUiera,  by  whom  it  was  cancelled  or  de» 
stroyed. 


Shortly  before  the  said  bill  of  exchange,  dated  the  20th 
of  October,  1854,  became  due,  the  Plaintiff,  at  the  request 
of  ViUiers,  agreed  to  renew  it  for  three  months;  and  there- 
upon VHUera  indorsed  and  delivered  to  the  Plaintiff  ano- 
ther bill  of  exchange  for  10002.,  dated  the  20th  of  JaniLary, 
1865,  and  drawn  by  ViUiers  upon  and  purporting  to  be 
accepted  by  the  Defendant,  payable  to  the  order  of  ViMers 
three  months  after  date;  and,  in  consideration  thereof,  the 
Plaintiff,  believing  that  such  last-mentioned  bill  of  ex- 
diange  was  the  genuine  acceptance  of  the  Defendant,  as 
ViMers  alleged  and  represented  it  to  be,  delivered  up  the 
said  bill  of  exchange  of  the  20th  of  October,  1864,  to  Vil- 
UerSy  by  whom  it  was  cancelled  or  destroyed. 


The  said  bill  of  exchange  of  the  20ih  of  January,  1855, 
became  due  on  the  23rd  of  April,  1866,  when  it  was  duly 
presented  for  payment,  but  was  dishonoured;  whereupon 
notice  of  the  dishonour  thereof  was  duly  given  by  the 
Plaintiff  to  ViUiers,  and  shortly  aftierwards  application  was 
made  to  the  Defendant  for  payment  of  the  amount  In 
answer  to  such  application,  the  Defendant  referred  the 
Plaintiff  to  his  solicitors,  and  aft^er  some  correspondence 
between  them  and  the  Plaintiff,  and  aft;er  they  had  in- 
spected the  said  last-mentioned  bill  of  exchange,  they  de- 
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1855.  clared  that  the  name  of  the  Defendant  written  acroes  the 
said  bill  as  the  acceptor  thereof  was  not  in  his  handwriting; 
but  was  a  forgery. 

siatement.  The  Plaintiff  then  applied  to  ViUiers  for  information 
upon  the  subject;  but  VHUera  absconded  and  went  abroad, 
and  he  was  still  out  of  the  jurisdiction. 

The  Plaintiff  had  made  inquiries^  and  had  discovered,  as 
the  &ct  was,  that  the  acceptance  to  the  last-mentioned  bill 
of  exchange,  purporting  to  be  the  acceptance  of  the  De- 
fendant, was  not  in  the  handwriting  of  the  Defendant,  but 
was  a  forgery. 


Upon  each  occasion  when  the  said  several  bills  of  ex- 
change were  renewed  as  aforesaid,  a  sum  of  money  was 
paid  to  the  Plaintiff  as  or  by  way  of  discount;  but  no  pari 
of  the  said  principal  sum  of  10002.  secured  or  expressed  to 
be  secured  by  the  said  several  bills  of  exchange  had  ever 
been  paid  to  the  Plaintiff  or  to  any  person  by  his  order  or 
for  his  use;  but  the  whole  of  the  said  sum  of  10002w,  with 
interest  thereon  fix)m  the  23rd  of  April,  1855,  still  remained 
due  to  the  Plaintiff  from  the  Defendant  upon  his  said 
several  acceptances,  or  one  of  them. 

The  Plaintiff  originally  discounted  the  said  first-men- 
tioned biU  on  the  £uth  of  the  Defendant's  acceptance 
thereof,  and  he  renewed  the  same  from  time  to  time  as 
aforesaid,  believing  that  the  bills  which  were  so  indoned 
and  delivered  to  him  as  aforesaid  were  all  accepted  bjr  ^ 
Defendant;  and  in  particular,  the  PlalntiiB^  at  the  time 
when  he  gave  up  to  VHUera  the  said  bill  of  ezchaDge 
dated  the  20th  of  October,  1854,  in  consideration  of  the 
said  bill  of  exchange  dated  the  20th  of  Januaiy,  1855,  be- 
lieved that  the  last-mentioned  bill  was  accepted  by  the  De- 
fendant 
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The  said  bill  of  exchange  of  the  20ih  of  January,  1855, 
being  a  forgery,  and  the  said  several  previous  bills  of  ex- 
change which  were  accepted  by  the  said  Def^dant  being 
delivered  up  and  cancelled  or  destroyed,  under  the  circum- 
stances aforesaid,  the  Plaintiff  had  no  remedy  at  law 
against  the  Defendant  for  the  recovery  of  the  amount  of 
the  said  bill  of  the  20th  of  October,  1854,  or  ci  either  of 
the  said  bills  of  prior  date  thereto;  but  the  Defendant  was 
in  equity  liable  to  pay  the  amount  of  such  bill  to  the  Plain- 
fiS,  upon  being  indenmified  against  all  claims  and  demands 
in  respect  of  the  said  bill  of  exchange  of  the  20th  of  Oc- 
tober, 1854,  or  of  either  of  the  said  bills  of  exchange  of 
prior  date  thereto.  The  Plaintiff  was  ready  and  willing, 
and  thereby  offered,  to  indemnify  the  Defendant  against  all 
claims  and  demands  in  respect  of  the  said  several  bills  of 
exchange  prior  to  the  said  bill  of  exchange  of  the  20th  of 
January,  1 855,  upon  being  paid  the  amount  of  the  said  bill 
of  exchange  of  the  20ih  of  October,  1854,  and  the  interest 
due  to  him  in  respect  of  the  premisea 
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The  Defendant  was  applied  to  and  requested  to  pay  the 
said  biU  of  exchange  of  the  28th  of  February,  1854,  after  it 
was  dishonoured  as  aforesaid;  but  he  declined  to  comply 
with  such  application  and  request,  alleging  that  he  had  ac- 
cepted such  bill  for  the  accommodation  of  the  said  Francis 
VilUerSy  and  without  receiving  any  consideration  for  so  doing. 


And  the  bill  prayed  a  declaration  that  the  Defendant 
was  liable  to  pay  to  the  Plaintiff  the  amoimt  of  the  said 
acceptance  of  the  20th  of  October,  1854,  with  interest 
thereon  from  the  23rd  of  January,  1855;  and  that  he  might 
be  decreed  to  pay  the  same  to  the  Plaintiff  accordingly,  the 
Plaintiff  thereby  offering  to  indemnify  the  Defendant 
against  all  claims  and  demands  in  respect  of  the  said  bill 
of  exchange  of  the  20th  of  October,  1854,  and  the  said 
several  other  bills  of  exchange  of  prior  date  thereto. 


706 


CASES  IN  CHANCERY. 


1865,  An  affidavit  was  filed  with  the  bill,  sworn  by  one  Samuel 

and  by  the  Plaintiff,  in  which  SamAAeL  stated  that  he  de- 
livered up  to  GlxM'h  the  said  bills  of  exchange,  dated  the 
10th  of  September,  1853,  and  the  30th  of  November,  1853, 
Suuemeni.  when  the  same  were  renewed;  and  that  he  also  gave  to 
ViMers  the  said  bill,  dated  the  28th  of  February,  1854,  at 
the  time  when  the  same  was  renewed;  and  that  the  de- 
ponent verily  believed  that  the  said  several  bills  had  been 
cancelled  or  destroyed.  The  Plaintiff  deposed  that  he  de> 
Uvered  up  to  VHUers  the  two  bills,  dated  the  17th  of  July, 
1854,  and  the  20th  of  October,  1854,  when  the  same  were 
renewed;  and  that  he  verily  beUeved  that  all  the  five  biUs 
mentioned  in  the  affidavit  had  been  cancelled  or  destroyed 


Argument.         Mr.  RoU,  Q.  C,  and  Mr.  W.  D.  Lewis,  for  the  demurrer. 

There  is  no  equity  for  such  a  suit  as  this.  In  Mossop  v. 
Eadon  (a),  it  was  so  held,  where  the  instrument  in  qoes- 
tion  was  a  promissory  note,  which  had  been  cut  in  two,  and 
one  half  of  which  was  lost;  because,  as  Sir  W.  Orant,  M.  K, 
says,  ''  where  a  party  can  recover  at  law  he  ought  not  to 
come  into  equity" 

It  is  true  that,  in  Hamsard  v.  Robmaon  (6),  in  the  case 
of  an  action  by  an  indorsee  upon  a  lost  note^  it  was  said 
that  the  remedy  was  in  equity,  because  of  the  necessity  of 
indemnifying  the  acceptor  against  the  chance  of  the  instru- 
ment being  found.  In  Macartney  v.  Graham  (c),  the  last- 
mentioned  case  was  treated  as  having  overruled  Mossop  ?. 
Eadon,    And  see  Eamuz  v.  Crowe  (d). 

But  those  were  cases  of  a  lost  instrument,  and  here  the 


(a)  16  Ves.  430. 
(6)  7  B.  &  C.  90. 


(c)  2  Sim.  S85. 
{d)  1  Exch.  167. 
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bills  in  question  are  stated  to  have  been  destroyed;  so  that 
the  necessity  for  indemnity  does  not  arisa  Moreover,  the 
bills  have  been  paid  as  against  this  Defendant,  and  there- 
fore the  case  is  very  like  Pearce  v.  Creswick  (a),  where  ac- 
countable receipts  given  by  a  bank  were  fraudulently  taken 
possession  of  by  a  party,  who  obtained  payment  of  the 
money,  and  delivered  the  receipts  to  the  bank,  and  they 
were  cancelled ;  and  there  the  Court  repudiated  the  notion 
of  there  being  any  jurisdiction  to  give  relief,  on  the  ground 
of  loss  or  destruction  of  the  receipts. 

[The  Vice-Chancellor  referred  to  Woodford  v.  White- 
ley  (b),  where  the  action  was  by  the  indorsee  against  the 
drawer  of  a  bill  for  30?. ;  and  after  this  bill  became  due, 
the  Defendant  had  paid  151.,  by  accepting  a  bill  for  that 
amount^  which  was  since  lost;  and  though  the  Plaintiff 
offered  an  indemnity,  the  jury  were  told  by  Parke,  J.,  that 
they  must  deduct  this  biU  from  the  amount  of  their  ver^ 
diet;  that,  imless  it  were  produced  or  shewn  to  be  destroyed, 
the  Defendant  would  still  continue  liable  upon  it] 

It  is  like  the  case  of  principal  and  surety,  the  Plaintiff 
has  taken  upon  him  to  take  a  substituted  bill  without  com- 
munication with  the  Defendant;  and  by  that  alteration  of 
their  relative  positions,  the  Defendant's  liability  is  destroyed. 

Then  the  Defendant  never  had  any  consideration  for 
giving  the  original  bill 


1855. 
Wright 

V. 

Lord 
Maidstone. 

Argument, 


Mr.  Speed  for  the  bill. 

The  argument  that  relief  may  be  had  at  law  proves  too 
much.  Courts  of  equity  have  a  concurrent  jurisdiction. 
[The  Vice-Chancellor — In  Mossop  v.  Eadon  (c),  relief 
was  refused  in  equity,  because  it  might  be  obtained  at  law.] 
But  the  relief  at  law  is  not  so  adequate  as  here. 


(a)  2  Hare,  286.  (6)  Moo.  &  M.  517. 


(c)  16Ve8.430. 
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1865.  So  early  as  1677,  in  Teresy  v.  OoTy{a),  an  indorsee  sued 

an  acceptor  in  equity  on  a  lost  biU,  and  was  allowed  to 
maintain  the  suit. 

Argnmeni,  Then,  in  Wolmsley  V.  Child  (6),  it  is  expressly  stated  by 
Lord  Hardwicke,  that  "there  are  cases  in  which  you  may 
come  into  equity  on  a  loss,  though  remedy  may  be  had  at 
law."  [The  Vicb-Chancellor. — ^The  question  here  is^  whe- 
ther this  Court  has  ever  o^^uire^J  jurisdiction  in  case  of  a 
bill  or  note  which  has  been  destroyed.]  In  Mead  v.  Brook- 
Tnan  (c),  the  Court  of  law  dispensed  with  profert  in  case 
of  a  lost  deed;  but  subsequently,  in  Atkinson  v.  Leo- 
na/rd  (d),  it  was  decided  that  the  jurisdiction  of  equity  was 
not  thereby  ousted.  So  also  in  Ex  parte  Oreenway  (e), 
and  East  India  Co^npany  v.  Boddara{f). 


The  reply  was  not  called  for. 


Judffmmi,     Vice-Chancellor  Sib  W.  Page  Wood: — 

It  is  an  important  question,  what  degree  of  jurisdiction 
this  Court  is  justified  in  assimiing  in  this  case.  As  the 
bill  now  stands,  I  think  it  is  plain  that  the  Court  is  not 
justified  in  assuming  jurisdiction  for  the  first  time  to  inter- 
fere in  respect  of  the  bill  which  these  pleadings  state 
to  have  been  destroyed.  Lord  Hardwicke  lays  down  in 
Walmsley  v.  Child  (6),  the  cases  in  which  the  Court  will 
interfere.  He  says,  that  in  cases  of  lost  deeds  equity  will 
give  relief,  because  Courts  of  law  will  not  dispense  with 
profert,  inasmuch  as  the  Defendant  had  a  right  to  pray 
oyer  of  the  instrument;  and  therefore,  there  bebg  no 
remedy  at  law,  this  Comrt  acquired  jurisdiction,  and  when 


(a)  Finch,  301. 

(b)  1  Ves  sen.  341. 

(c)  3  T.  R  161. 


(flO  3  B.  C.  C.  2ia 
{e)  6  Vea.  812. 
(/)  9  Ves.  464 
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once  acquired,  that  jurisdiction  is  not  lost  by  the  Courts  of  1855. 
law  also  assuming  it  In  Mossop  v.  JEadon(a),  Sir  W. 
Orant  refused  relief  on  a  lost  bill  of  exchange  on  the  sup- 
position, which  was  afterwards  found  to  be  erroneous,  that 
the  Plaintiff  could  succeed  at  law,  since  which  this  Court  Judgment, 
has  given  relief  on  lost  bills  or  notes.  But,  although  this 
Court  will  give  relief  when  a  bill  is  proved  to  be  lost^  the 
jurisdiction  has  never  arisen  in  the  case  of  the  destruction 
of  an  instrument  of  this  description. 

In  Hansard  v.  Robinson  (b),  a  Court  of  law  refused 
relief  in  case  of  a  lost  bill  of  exchange ;  and  the  learned 
Judge  who  decided  Ma^cartney  v.  Graham  (c),  there  said, 
that    Hansard   v.  Robmson   had  overruled  Mossop  v. 
Eadon.     That  is  hardly  correct;  the  real  effect  of  that 
decision  is,  that  it  cut  away  the  principle  on  which  relief 
was  refused  in  such  cases  in  equity.     Sir  W,  Grant  said, 
that  a  suit  in  equity  could  not  be  sustained,  because  relief  . 
would  be  given  at  law  in  case  of  a  lost  bill  of  exchange. 
The  Courts  of  law  have  since  held  that  relief  cannot  be 
given  at  law.     In  the  case  of  lost  deeds.  Courts  of  law 
have  assumed  a  jurisdiction,  which  they  formerly  rejected; 
and  as  it  is  said  in  AiJdnson  v.  Leonard  (ci),  this  Court, 
having  once  acquired  the  jurisdiction  because  Courts  of 
law  then  had  none,  does  not  lose  it  when  Courts  of  law 
afterwards,  by  an  alteration  of  their  practice,  give  relief 
in  such  oases.    That  would  be  the  answer  here,  if  relief 
was  sought  in  consequence  of  the  loss  of  the  instrument. 
The  jurisdiction  of  this   Court  might  remain  upon  the 
doctrine  of  Hansard  v.  Robinson  (6),  although  the  sta- 
tute for  the  amendment  of  the  practice  at  common  law 
has  enabled  Courts  of  law  to  give  relief  in  such  a  case. 
But  the  question  is,   whether  this  Court  ever  acquired 

(a)  16  Vea.  430.  (c)  2  Sim.  286. 

(6)  7  B.  &  C.  90.  (d)  3  B.  C.  C.  218. 
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jurisdiction  in  cases  where  the  instrument  is  proved  .to 
have  been  destroyed.  Before  Hansard  v.  Bchin«m  (o), 
there  were  two  or  three  cases  in  which  the  question  was 
discussed.  One  was  Pierson  v.  Hutdivnaon  (b),  which 
is  cited  in  Hamsard  v.  Robmeon:  In  that  case,  the 
action  was  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange,  which  was  lost,  an  indemnity  was  offered, 
and  Lord  JEUeribonyugh  said,  ''If  the  bill  were  proved 
to  be  destroyed,  I  should  feel  no  difficulty  in  receiving 
evidence  of  its  contents,  and  directing  the  jury  to  find  for 
the  plaintiff  Even  on  a  trial  for  forgery,  the  destruction 
of  the  instrument,  charged  by  the  indictment  to  be  foiged, 
is  no  bar  to  the  proceedinga  I  remember  a  case  before 
Mr.  Justice  BuUeVy  where  the  prisoner  had  destroyed  a 
bank  note  he  was  accused  of  having  forged,  by  swallowing 
it  He  was  acquitted  on  the  merits;  but  the  learned 
Judge  who  presided,  held,  that  he  might  have  been  con- 
victed without  the  production  of  the  bank  note;  and  this 
doctrine  was  approved  of  by  the  whole  profession." 


Then  in  Hansard  v.  Robmson  (a),  the  Court  expressed 
an  opinion,  that,  even  in  a  case  of  destruction,  it  might  be  a 
serious  question  whether  the  Defendant,  the  party  who  has 
a  right  to  have  the  bill  delivered  up  as  a  voucher  against 
the  drawer,  and  possibly  against  other  holders  (though  that 
is  more  doubtful)  is  to  be  bound  by  the  testimony  which 
the  Plaintiff  may  produce  of  the  destruction  of  the  instru- 
ment, there  being  a  possibility  after  all  that  it  has  not  been 
destroyed,  and  may  be  produced  against  hinL  That  was  a 
dictum,  and  does  not  go  further  than  that  it  is  doubtful, 
where  the  loss  is  a  matter  of  dispute,  whether  the  Defend- 
ant ought  to  be  put  to  hazard  by  having  to  try  that  ques- 
tioa  But,  notwithstanding  that,  Parke,  J.,  three  years 
afterwards,  in   Woodford  v.  Whiteley(c),  when  he  must 


(a)  7  B.  A  C.  90.  (b)  2  Camp.  211.  (c)  Moa  &  M.  517. 
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have  had  Hanaard  v.  Robmaon  (a)  present  to  his  mind, 
chai^ged  a  jmy  in  respect  of  a  bill  of  exchange  in  part 
payment  of  the  debt^  proved  to  be  lost,  where  the  Plain- 
tiff offisred  an  indemnity,  that,  unless  they  considered  the 
loss  to  be  fully  proved,  they  must  deduct  the  amount  of  in- 
demnity- in  giving  their  verdict  Therefore,  if  the  loss  were 
clearly  shewn,  that  learned  Judge  recognises  a  jurisdiction 
in  such  a  case  at  law. 

Hie  bill  in  this  suit  allies  that  the  bills  of  exchange 
were  destroyed  or  cancelled.  I  must  try  the  case  as  if  it 
were  at  law:  it  is  not  a  question  whether  the  Defendant, 
choosing  to  put  the  Plaintiff  to  proof  of  the  destruction,  and 
producing  evidence  more  or  less  satisfactory,  is  still  to  be 
held  liable;  but  I  must  try  the  question  just  as  if  an  action 
were  brought  upon  the  bill  of  exchange,  and,  the  pleadings 
beiog  as  they  are  here,  the  Defendant  should  demur.  Sup- 
pose that  he  had  done  so,  admitting  thereby  the  destruc- 
tion of  the  bill,  I  apprehend  that  in  such  a  case  a  Court  of 
law  mufit  have  held  that  the  Plaintiff  was  entitled  to 
recover. 

The  demurrer  must  be  allowed,  because  I  am  of  opinion 
that  otherwise  I  should  be  introducing  a  jurisdiction  which 
has  never  yet  been  exercised  in  cases  of  this  kind,  in  which 
Cburts  of  law  have  always  professed  to  give  relief  But 
the  demurrer  being  allowed  upon  this  narrow  ground,  there 
must  be  leave  to  amend. 


Mr.  RoU,  Q.  C,  opposed  this,  because  the  bill  was  an 
accommodation  bill,  and  because  it  could  not  be  truly  alleged 
that  it  had  not  been  cancelled,  or  at  least  that  it  had  not 
been  given  back  to  VUHers. 


VOL.  I. 


(a)  7  B.  &  C.  90. 
AAA 


K.  J. 
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1855.  Vice-chancellor. — I  feel  that  I  am  dealing  with  this 

matter  on  an  extremely  narrow  ground,  namely,  that  the 
demurrer  admits  the  destruction  of  the  instrument  If  the 
case  came  before  a  Court  of  law,  I  am  not  satisfied,  looking 
Judffwieiu.  to  Ha/nsard  v.  Robi/nson,  that  if  the  Defendant  had  not 
demurred,  but  had  put  the  Plaintiff  to  proof  of  the  de- 
struction, relief  would  not  be  given  in  equity.  I  give 
leave  to  amend;  but  I  am  bound  to  say,  that  it  seems  to 
me  probable  that  the  matter  will  have  to  be  determined 
ultimately  before  a  jury;  and  if  the  destruction  of  the  bill 
is  admitted,  you  had  better  consider  whether  the  case 
should  not  at  once  be  tried  at  law. 


Usual  order  allowing  demurrer,  with  leave  to  amend 
The  affidavit,  being  part  of  the  bill,  should  not  be  entered  as 
read.    Costs,  costs  in  the  cause. 
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WALKER  t).  SIMPSON.  Maymh; 

Jung  7  th. 

James  SIMPSON,  by  his  wlU  dated  in  1852,  declared  lfi»-<W 
that  his  trustees  should  stand  possessed  of  the  residue  of  Vutiaff-'Ad- 


his  real  and  personal  estate,  upon  trusts  for  conversion  and  ^^l^^*^**^ 
investment^  and  upon  trust  to  pay  the  interest  arising  from         — 
such  investment  to  his  wife  AUce  Simpson  during  her  mduary  estate 
widowhood,  for  her  maintenanoe  and  support^  and  for  the  t^toi?wUb' 
maintenance^  education,  and  support  of  such  of  his  children  ^^^^^ 
as  should  continue  to  reside  with  her  and  be  unaUe  com*  and  after  her 
fortably  to  maintain  themselves;   and  from  and  immedi^*  second  niar- 
ately  after  the  decease  or  second  marriage  of  his  said  wife,  f^^j^^^^ 
which  should  first  take  place,  in  trust  for  all  and  every  his  evfy  his 
child  and  children  who  should  be  living  at  the  time  of  his  children  who 
decease,  share  and  share  alikcy  as  tenants  in  common,  to  i^^u^d^ 
become  vested  m  them  respectively,  after  the  decease  or  <»*«««  *«■ 
second  vnarriage  cf  his  said  wife,  when  amd  as  they  mon,tohec<me 
should  severally  attain  the  age  of  twenty-one  yea/rs^  with  rtapecUvdy 
interest  on  their  respective  shares  for  maintenance  and  2o»eof^««oiMl 
education  in  the  meantime,  and  with  equal  benefit  of  sui^  mairriagt  of 
vivorship  in  case  of  the  death  of  any  of  them  under  age  <md(uihey 

vemlly  attain 
iwenty-ime,  with  interest  on  their  respective  shares  for  maintenanoe  and  education  in 
^emesntime,  and  with  equal  benefit  of  survivorahip  in  case  of  the  death  of  any  of  them 
under  age  and  without  issue;  with  gift  over,  in  case  of  the  death  of  any  of  the  testator^s 
children  in  his  lifetime  or  during  the  widowhood  of  his  wife,  leaving  issue  who  should  sur- 
▼ive  the  decease  or  second  marriage  of  testator's  wife,  to  such  issue  of  their  parent's  share. 
And  the  testator  empowered  his  wife  to  advance  to  all  or  any  of  his  children  such  sums  as 
she  might  think  advisable  for  their  advancement  in  life,  and  to  take  their  promiasoiy  note 
or  receipt  for  the  same ;  and  declared  that  such  advances  should  be  received  by  his  children 
and  accounted  for  to  his  ezecutois  as  part  of  their  share  of  the  estate,  to  which  they  would 
be  entitled  at  the  decease  or  second  marriage  of  his  wife,  such  advances  not  to  exceed  one-half 
of  what  they  would  at  the  time  of  such  advances  be  considered  as  likely  to  be  entitled  to 
at  the  death  or  second  nuurriage  of  testator's  wife. 

Held,  having  regard  to  the  proviso  for  advancement,  and  to  the  circumstance  that  any 
other  decision  would  have  resulted  iu  intestacy  as  to  the  share  in  question,  that  one  of 
five  children  of  the  testator  who  attained  twenty- one,  and  died,  leaving  issue,  which  died 
during  the  widowhood  of  the  testator's  wife,  took  a  vested  interest  in  one-fifth  of  the  estate, 
wUch  passed  on  his  death  to  his  personal  representatives. 

A  A  A  2 
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StaUmmU. 


and  without  lawful  issue;  but  in  case  of  the  death  of  any 
of  his  children  in  his  lifetime,  or  during  the  widowhood  of 
his  said  wife,  and  he,  she,  or  they  should  have  left  lawful 
issue,  him,  her,  or  them  surviving,  who  should  also  survive 
the  decease  or  second  marriage  of  his  said. wife,  then  he 
gave  to  such  issue  of  any  of  his  children,  his,  her,  or  their 
parent's  share  and  interest  under  his  said  will,  to  become 
vested  in  them  on  their  attainment  to  the  age  of  twenty- 
one  years^  with  interest  in  the  meantime  for  maintenance 
and  education;  and  he  thereby  authorised  and  empowered 
his  said  wife;,  during  her  widowhood,  if  she  should  think 
proper,  to  advance  to  all  or  any  of  his  children  such  a  som 
or  sums  of  money  as  she  might  think  judicious  and  advis- 
able for  their  advancement  in  life,  and  to  take  their  pro- 
missoiy  note  or  receipt  for  the  same;  and  he  declared  that 
such  advance  or  advances  should  be  received  by  the  said 
children,  and  accounted  for  to  his  said  executors,  as  part  of 
their  share  of  the  estate  to  which  they  would  be  entitled  at 
the  decease  or  second  marriage  of  his  said  wife,  but  without 
interest  in  the  meantime;  and  that  such  advance  or  ad- 
vances should  in  nowise  exceed  one-half  of  what  they  would 
at  the  time  of  such  advances  be  considered  as  likely  to  be 
entitled  to  at  the  time  of  the  death  or  second  marriage  at 
his  said  wife. 


The  testator  died  in  1853,  leaving  liis  wife  AUce  Simp- 
son  now  his  widow,  Micah  Svmpaon  his  eldest  son,  two 
other  sons,  and  two  daughters. 

Micah  Simpson  died,  having  attained  twenty-one  (a), 
leaving  one  child,  who  died  an  in&nt  in  the  lifetime  of  the 
testator's  widow. 


The  bill  was  filed  by  one  of  the  executors  for  administra- 
tion of  the  estate  of  the  testator. 

(a)  This  hct  was  not  stated  in  the  bill,  bat  admitted  at  the  hear* 
ing. 


OASES  IN  CHANCERY. 
Mr.  Chomdleaa,  Q-  C.,  and  Mr.  Hoare,  for  the  Plaintiff. 

Mr.  Elderton  for  the  personal  representative  of  MicaL 

Micah  having  attained  twenty-one,  and  the  only  issue  of 
his  marriage  having  died  during  ihe  widowhood  of  Alice,  the 
testator's  widow,  his  personal  representative  is  now  entitied 
to  one-fifth  share  of  the  testator's  residuary  estate,  subject 
to  the  interest  of  the  testator's  widow. 
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AfffummU. 


There  is  a  dear  gift  after  the  death  or  second  marriage 
of  the  testator's  widow,  "  in  trust  for  all  and  every  his  child 
and  children  who  should  be  living  at  the  time  of  his  decease, 
share  and  share  alike,  as  tenants  in  common;"  and  the 
words  which  follow  are  to  be  read  with  a  parenthesis  thus : — 
"  to  become  vested  in  them  respectively  (after  the  decease 
or  second  marriage  of  my  said  wife") — ^i.  e.  subject  and 
without  prejudice  to  the  widow's  life  estate— "when  and  as 
they  shall  severally  attain  the  age  of  twenty-one  years;" 
the  rule  being,  that  when  once  there  is  a  clear  absolute 
gift^  there  must  be  words  equally  clear  to  do  away  with 
its  effect 


The  power  of  advancement  affords  an  additional  argu- 
ment in  &vor  of  the  construction  that  the  shares  were  in- 
tended to  vest  at  twenty-one;  for  the  children  advanced 
are  to  give  promissory  notes,  and,  on  the  widow's  death  or 
second  marriage,  are  to  account  for  the  moneys  advanced  as 
part  of  their  shares,  which  could  not  therefore  be  intended 
to  be  contingent  on  their  surviving  either  of  those  events. 

Mr.  Bird  and  Mr.  W.  H.  CUvrke  for  the  widow  and  sur- 
viving children  of  the  testator. 

The  intorest  of  Micah  in  his  one-fifth  share  of  the  tes- 
tator's residuary  estate  was  not  a  vested  and  transmissible 
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interest  on  his  attaining  twenty-one,  but  remained  contin- 
gent upon  his  surviving  the  decease  or  second  marriage  of 
the  testator's  widow.  Upon  any  other  construction,  the 
words,  "  to  become  vested  in  them  respectively  after  the 
decease  or  second  marriage  of  my  said  wife,'"  are  inopera- 
tive. 


But  if  Mioah  took  a  vested  interest  on  attaining  twenty- 
one,  then,  by  force  of  the  gift  over  in  case  of  the  death  of 
any  child  of  the  testator  during  the  widowhood  of  his  wife 
leaving  issue,  his  share  must  have  sluited  on  his  deaUi,  and 
must  have  vested  in  his  issue  who  survived  him. 


June  7th, 
Jmdgmmi. 


Mr.  Elderton  in  reply. 
Judgment  reserved. 


Vice-Chancellob  Sib  W.  Page  Wood: — 

The  only  point  to  be  determined  in  this  case  is,  whether 
the  interest  of  Micah  Simpson,  a  deceased  son  of  the  tes- 
tator, was  a  vested  interest^  or  whether,  being  merely  a  con- 
tingent, interest,  it  has  lapsed  and  remains  undisposed  o£ 

The  circiunstances  ot  the  case  are  these: — Mioah  Simp- 
son attained  twenty-one,  and  died  leaving  a  child  who  died 
during  the  lifetime  of  the  testator's  widow.  Now  the  will 
is  to  this  effect: — ^The  testator,  after  directing  the  whole  of 
the  estate  to  be  converted,  and  that  the  trustees  shall  pay 
the  dividends  and  interest  to  his  wife  AUce,  during  her 
widowhood,  for  the  purposes  in  his  will  mentioned,  pro- 
ceeds to  direct,  that^  fix>m  and  immediately  after  the 
decease  or  second  marriage  of  his  said  wife,  which  should 
first  take  place,  the  trustees  are  to  stand  possessed  of 
the  trust  property  ''in  trust  for  all  and  ev^  his  chfld 
and  children  who  .should  be  living  at  the  time  of  his  de- 
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cease,  share  and  share  alike,  as  tenants  in  common."    As 
far  as  that  goes,  there  is  a  clear  gift  to  such  children  as 
tenants  in  common.     But  then  come  these  words,  "to  be- 
come vested  in  them  respectively  after  the  decease  or 
secoad  marriage  of  my  said  wife,  when  and  as  they  shall 
severally  attain  the  age  of  twenty-one  years,  with  interest 
on  their  respective  shares  for  maintenance  and  education  in 
the  meantime,  and  with  equal  benefit  of  survivorship  in 
case  of  the  death  of  any  of  them  under  age  and  without 
lawful  issue;  but  in  case  of  the  death  of  any  of  my  children 
in  my  lifetime  "  (not  here  limited  to  their  being  under  age, 
but  in  case  of  the  death  of  any  of  his  children  in  his  life- 
time), "  or  during  the  widowhood  of  my  said  wife,  and  he, 
she,  or  they  shall  have  left  lawful  issue  him,  her,  (xr  them 
surviving,  who  shall  also  survive  the  decease  or  second  mar- 
riage of  my  said  wife,  then  I  give  to  such  issue  of  any  of 
my  children  his,  her,  or  their  parent's  share  and  interest 
under  my  will,  to  become  vested  in  them  on  their  attain- 
ment to  the  age  of  twenty-one  years,  with  interest  in  the 
meantime  for  maintenance  and  education ;''  and  then  fol- 
lows the  power  of  advancement      [His  Honor  read  the 
power  of  advancement  as  above  set  forth,  and  proceeded : — ] 


IBM. 


JudgmaU, 


The  first  remark  that  occurs  upon  this  will  is,  that  the 
present  case  is  not  one  of  the  ordinary  cases  in  which  the 
Court  has  to  consider  whether  the  circumstance  of  a  child 
surviving  the  tenant  for  Ufe  is  a  necessary  event  to  occur 
before  such  child  can  be  entitled  to  the  gift,  and  in  which, 
if  that  event  does  not  occur,  the  property  must  go  over  to 
the  surviving  children.  It  is  not  a  case  in  which  the  con- 
test is  between  the  person  whose  share  is  supposed  to  be 
contingent,  and  the  rest  of  the  family ;  it  is,  in  effect  a  clear 
case  of  intestacy  in  the  event  of  my  holding  this  to  be  a 
contingent  giffc^  because  there  is  no  gift  over,  nor  any  benefit 
of  survivorship  except  in  the  event  (which  has  not  hap- 
pened) of  the  death  of  one  of  the  parties  tenants  in  com- 
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JwdgmaiL 


mon  under  age  and  without  issua  That  in  itself  would 
give  great  additional  weight  to  the  arguments  whidi 
have  been  entertained  by  Courts  of  equity  at  all  times  with 
reference  to  these  limitations  to  children,  and  which  have 
induced  them  not  to  interpret  a  will  so  as  to  defeat  the  in- 
terest of  any  particular  child  by  reason  of  the  death  of  sadi 
child  afber  having  attained  its  full  age,  but  before  the 
tenant  for  lifa  The  Courts  have  struggled  not  to  admit 
such  a  construction,  unless  it  has  been  absolutely  neces- 
sary, and  yet  in  most^  if  not  all,  of  those  cases  the  con- 
test has  been  between  the  representatives  of  the  diild  in 
question  and  the  surviving  brothers  and  sisters;  and  the 
case  has  not  been  one  in  which,  there  being  a  dear  gift  in 
the  first  instance  to  the  parties  as  tenants  in  common,  and 
no  gift  over  to  survivors,  the  share  in  question  remains 
wholly  undisposed  of  in  the  event  of  the  Court's  holding 
the  interest  to  be  contingent  on  the  party  surviving  the 
tenant  for  lifa 


The  di£Sculty  in  the  preset  case  is  this,  that^  there  being 
first  of  all  a  clear  gift  to  those  children  who  should  be 
living  at  the  testator's  own  decease  as  tenante  in  oonomon, 
the  will  goes  on  to  direct  that  such  gifts  are  **  to  become 
vested  in  them  after  the  decease  or  second  marriage  of  his 
said  wife,  when  and  as  they  should  severally  attain  the  age 
of  twenty-one  yeara^'  Literally  construed,  and  in  any  case 
not  subject  to  the  peculiar  doctrine  of  the  Court  (if  I  may 
so  describe  it)  with  reference  to  provisions  for  childr^ 
such  a  direction  would  unquestionably  have  to  be  con- 
strued so  as  to  postpone  the  vesting  taking  plaoe,  not  only 
until  a  child  has  attained  the  age  of  twenty-one,  but  untfl 
after  the  death  or  second  marriage  of  the  testator's  widow. 
At  the  same  time  the  words  are  susceptible  of  a  different 
sense.  If,  for  instance,  the  words,  "after  the  decease  or 
second  marriage  of  my  said  wife,"'  be  read  as  in  a  paren- 
thesis, the  clause  would  be  simply  a  direction  that  the 
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property  should  become  vested  in  them  at  twenty-one, 
which  is  a  very  common  intention  of  parties  in  all  cases  of 
this  description,  coupled  with  a  proviso  that>  although  the 
testator  has  said,  ''  to  be  vested  at  twenty-one,"  that  direc- 
tion is  not  to  interfere  with  his  wife's  life  estate, — ^it  is  to 
be  subject  nevertheless  to  the  life  estate  of  his  wife. 

I  do  not  know,  however,  that  the  Court  could  rely  on 
that  oonstruction  if  there  were  nothing  else  in  the  will;  but 
I  think  that  the  clause  for  advancement  does  most  mate- 
rially help  the  construction,  and  brings  the  case  within  the 
decided  authoritiea 


Judgmewk 


Before  examining  the  clause  for  advancement,  I  should 
observe  that,  as  I  mentioned  before,  there  is  no  gift  over,  ex- 
cept in  the  event  of  a  child  dying  under  age  and  without  is- 
sue, to  the  other  children,  and  the  gift  over  to  the  issue  of  a 
child  is  general  in  the  event  only  of  any  one  dying  in  the  life- 
time of  the  widow,  and  leaving  issue  who  should  survive  the 
decea.se  or  second  marriage  of  the  widow;  so  that^  if  I  hold 
Miccch's  interest  to  be  vested,  there  is  nothing  which  has 
divested  that  interest    For  I  do  not  find  the  difficulty  that 
Mr.  Bvrd  suggested,  viz.,  that»  on  Mioah's  death,  his  interest 
must  have  shifted  by  force  oi  the  gift  over  so  as  to  vest  in 
his  child  who  survived  him.     In  the  event  of  the  death  of 
any  cshild  of  the  testator's  during  his  lifetime,  or  during  the 
widowhood  of  his  wife,  leaving  issue  who  survived  her 
decease  or  second  marriage,  then  the  gift  over  to  such  issue 
would  take  place,  but  not  until  the  objects  of  that  gift  over  be 
ascertained;  and  here  no  such  objects  have  been  ascertained, 
and  in  no  case  could  such  objects  be  ascertained  till  the  death 
or  second  marriage  of  the  testator's  widow.    The  gift  over 
is  held  in  suspense  until  the  particular  class  is  ascertained, 
and  if  the  gift  to  any  child  of  the  testator  be  vested  at  all, 
it  remains  vested  in  such  chdd,  in  consequence  of  there 
being  no  effective  gift  over. 
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With  regaxd  to  the  advaaoement  clause,  it  stands  thus : — 
the  wife  is  empowered  to  advaoce  to  all  or  any  of  the 
testator's  children  such  sums  of  money  for  their  advance- 
ment as  she  may  think  judicious^  and  to  take  their  |m>mis- 
8017  note  or  receipt^  and  such  advance  is  in  each  case  to  be 
accounted  for  to  the  executors  as  part  of  the  share  to  wfaidi 
the  child  would  be  entitled  at  the  decease  or  second  mar- 
riage of  the  testator's  wife.  Now  I  do  not  rely  on  my  own 
unaided  judgment,  when  I  say  that  such  a  clause  as  that  is 
extremely  inconsistent  with  an  intention  on  the  part  of  the 
testator  that  the  child  should  have  no  vested  interest  what- 
ever. Assuming  the  testator  int^ided  the  interests  of  his 
children  to  remain  contingent  until  the  death  or  second 
marriage  of  the  widow,  it  would  follow^  that^  in  the  event 
(which  might  happen)  of  the  death,  during  her  widowhood, 
of  a  child  who  may  have  received  such  an  advance  and 
given  such  promissory  note,  the  representatives  cl  sodi 
child  would  not  only  find  themselves  entitled  to  no  benefit 
firom  the  testator's  estate,  but  would  ultimately  have  to  re- 
coup the  money  originally  advanced ;  and  one  may  fairly  as- 
sume that  they  would  have  to  do  so  at  a  time  when  in  all 
probability  they  will  not  have  the  means  of  repayment; 
for,  if  the  child  had  possessed  such  means,  there  would  have 
been  no  necessity  or  inducement  to  make  the  advance  at  alL 


In  Powie  v.  Burdett  (a).  Lord  Mdon  was  so  struck 
with  a  similar  clause  for  advancement  that  he  overcame 
words  far  more  difficult  than  any  which  I  have  here  to 
deal  with.  There  the  words  were  extremely  difficult, — as 
difficult  as  any  that  have  ever  been  got  over  by  the  Court  in 
such  a  question  of  construction.  There  was  a  limitation  to 
trustees  upon  trust,  after  the  decease  of  Lord  Denbigh,  in 
case  he  should  leave  one  or  more  daughters  or  younger 
sons,  to  raise  12,0002.  for  portions  to  be  paid  at  such  times^ 


(a)  9  Yes.  428. 
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and  in  such  manner,  as  Lord  and  Lady  Denbigh  orthe  sur- 
vivor should  appoint;  and  for  want  of  such  appointment, 
then  the  12,000!.  was  to  be  divided  among  such  daughters 
and  younger  sons  in  equal  proportions,  share  and  share 
alike,  the  daughters'  portions  to  be  paid  at  twenty-one  or 
marriage,  and  the  sons'  portions  at  twenty-one.  Now,  there 
the  word  ''  leave"  had  to  be  surmounted  ;  and  Lord  Eldon 
said,  he  could  only  surmount  it  by  construing  the  word 
**  leave''  as  "have," — as  strong  a  construction  as  can  well 
be  -conceived.      But  tliere  was  a  proviso  that^  if  Lord 
Denbigh  should  think  proper  that  any  portion  should  be 
raised  and  paid  for  the  preferment  or  advancement  of  a 
child  during  his  life,  and  should  signify  the  same  in  writing 
under  his  hand  and  seal,  it  should  be  lawful  for  the  trus- 
tees to  raise  such  portion  during  the   lifetime  of  Lord 
Denbigh,  he  keeping  down  the  interest  during  his  life ;  and 
then  followed  the  usual  provision  for    maintenance  and 
educataoa     Lord  Eldon,  after  fuUy  &cing  the  difficulties 
of  the  will,  says, ''The  clause  providing  for  advancement 
authorises  the  Court  to  say  the  word '  leave '  must,  by  some 
mana^ment  and  struggle  (for  I  admit  it  is  so),  have  a 
sense   that  will  make  it  consistent  with  the  rest  of  the 
deed ;  and  it  is  impossible  to  reconcile  this  provision  unless 
I  say,  upon  the  trust  altogether,  that  he  must  be  taken  to 
leave  children,  if  in  his  life  he  had  children  who  attained 
the  age  of  twenty-one,  or,  if  daughters,  married    Upon 
that  elause,  what  is  to  be  done  if  the  children  surviving 
him  were  the  only  children  to  take  portions  ?    It  would 
be  impossible  for  him  in  his  life  to  say  to  what  child  he 
can  advance  a  portion  in  his  life ;  for  the  provision  is  not 
merely  that  he  shall  make  ITdedaiation  of  the  portion,  the 
child  to  rest  upon  that  declaration  during  the  life  of  the 
&ther,  but  the  portion  is  to  be  raised  and  paid  in  his 
life ;  and  the  payment  forms  so  much  a  part  of  what  is 
to  be  done,  that,  being  raised,  he  is  to  keep  down  the 
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interest ;  which  supposes  the  principal  advanced  by  some 
person  who  is  to  receive  the  interest  Then  what  is  to  be 
done  upon  that?  Suppose  he  had,  in  the  case  I  put, 
raised  the  respective  parts  of  the  twelve  children :  imder 
the  words  '  such  daughter  or  daughters,'  &c.,  connected 
with  the  expression  ^lea/ve*  if  one  child  survived,  upon 
the  argument  of  the  Defendants,  that  child  would  have  a 
right  to  insist  that  what  had  been  advanced  to  the  twelve 
was  to  be  called  back.  There  is,  therefore,  an  abeolute  ne- 
cessity for  rejecting  the  obvious  meaning  either  of  one 
part  of  the  declaration  or  of  another,  or  to  make  the 
whole  as  consistent  as  you  can;  and,  attending  to  the 
authorities,  the  interpretation  is,  that  the  true  intent  and 
meaning  of  such  an  instrument  is  that  a  child  who  had 
attained  the  age  of  twenty  one,  or  a  daughter  who  had 
married,  was  a  child  within  the  whole  of  the  meaning  Uft, 
so  as  to  be  entitled  to  a  portion." 


That  was  the  mode  in  which  the  learned  Judge  over- 
came the  difficulty  which,  in  Powia  v.  Burdett,  was  pre- 
sented to  the  construction  in  fBivour  of  a  vested  interest^ 
and  which  &r  exceeded  the  difficulties  with  whidi  I 
have  here  to  contend  in  adopting  a  similar  constmc- 
tioa  Here  the  testator's  intention  seems  to  me  made 
plain,  if  any  intention  ever  was  made  plain,  by  the  circum- 
stance of  what  was  in  his  contemplation.  He  contem- 
plates that  this  advancement  is  to  be  made  to  his  children 
during  their  majority,  and  only  during  their  majority,  be- 
cause he  directs  it  to  be  secured  by  a  promissory  note  or 
receipt  Probably  a  receipt  may  be  given  by  an  infimt, 
but  no  valid  promissory  note  could  be  given  by  an  infimt; 
and  therefore  it  ia  plain,  that  what  the  testator  intended 
was  this,  that  all  his  children  should  have  vested  interests 
at  twenty-one,  but  that  such  interests  should  be  subject 
to  the  life  estate  of  his  widow ;  that  if  a  child  died  under 
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twenty-one  and  without  issue,  the  shaie  of  such  child 
should  go  over  to  the  other  children ;  that  if  any  child 
should  die  at  any  time  after  twenty-one  leaving  such  issue 
surviving  as  in  the  will  mentioned,  that  circumstance 
should  divest  the  interest  to  the  extent  of  giving  it  to  the 
issue  instead  of  to  the  parent^  and  the  issue  should  take 
the  share  of  the  parent^  and  should  account  for  any 
deficiency.  That  would  he  just  and  reasonable,  and  with^ 
in  the  words  of  the  will ;  but  if  neither  of  those  events 
should  occur, — ^if  a  child  of  the  testator  should  attain 
twenty-one  and  die  without  leaving  stich  issue, — especially 
if  he  were  one  who  had  been  advanced,  and  had  given  a 
promissory  note, — I  cannot  come  to  the  conclusion  that 
the  testator  intended  the  representatives  of  such  child  to 
pay  back  that  sum,  taking  no  advantage  or  benefit  at  all 
under  the  will 
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I  think  I  am  justified,  therefore,  by  the  authority  of 
Lord  Eldon  in  Povna  v.  Bv/rdett,  in  saying,  that  here  the 
son  took  a  vested  interest  at  twenty-ona 


I  ought  to  have  commented  upon  one  clause  here  which 
weakens  the  case  as  contrasted  with  Powis  v.  Burdettf 
with  regard  to  the  decision  that  I  have  come  to  :  the  tes- 
tator directs  that  the  advances  to  be  made  should  in  no- 
wise exceed  one-half  of  what  the  children  would  at  the 
time  of  such  advances  be  considered  as  likdy  to  he 
erUiUed  to, — ^words  which  possibly  may  indicate  that  the 
testator  contemplated  his  children's  shares  as  being  con- 
tingent. On  the  other  hand,  they  are  perfectly  capable  of 
being  satisfied  by  referring  them  to  the  possible  case  of 
the  money  being  in  a  state  of  investment  in  the  funds, 
so  as  to  mean  what  the  trustees  might  consider  as  one- 
half  of  what  the  children  would  at  the  time  of  such  ad- 
vances be  likely  to  be  entitled  to,  having  r^ard  to  the 
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actual  state  of  inveBtment  of  the  property,  and  the  posa- 
billtj  of  its  fall  and  rise. 


DscLABi^  that,  aoeording  to  the  true  constmction  of  the  testator's 
will,  and  in  the  events  which  have  happened, — ^the  testator's  son 
Mioah  having  attained  the  age  of  twenty-one  years,  and  the  only  issue 
of  his  marriage  having  died  in  the  lifetime  of  the  testator's  widow,— 
the  personal  representatives  of  the  said  Micah  are  now  entitled  to 
one-fifth  share  of  the  testator's  residuary  estate,  subject  to  the  in- 
terest of  the  testator's  widow. 


^«/y  18/^  ATTORNEY-GENERAL  v.  STEPHENS. 

ChaHty  Land    X  HIS  was  an  information  on  behalf  of  the  poor  of  the 
ing  ^Iwnda-     ps^h  of  Putney.    The  case  made  by  it  was  as  follows: — 

rie$ — Evidence 
— JErUrieBin 

ParUh  Books        In  and  previously  to  1634,  certain  parods  of  land  iu  the 

— Receipts  for 
Xent-^Prwity 
of  Eetate — Bioppd — Binding  Bqtreeentaiuma — Notice — Statute  of  LinUtaiions. 

An  information  on  behalf  of  the  poor  of  the  parish  of  P.  stated  an  agreement,  dated  in 
1634,  by  the  then  Earl  of  Portland,  which  recited  that  there  lay  in  his  paik  at  K  diven 
parcels  of  land,  which  contained  about  six  and-a-half  acres,  and  belonged  to  the  poor  of  ih« 
parish  of  P.,  for  which  lands,  lying  dispersed  in  his  said  grounds,  being  theretofore  <»daiDed 
for  good  and  charitable  uses,  tiie  Earl  was  desirous  to  give  a  f^  yearly  rant  and  satisfiM* 
tion,  and  thereby  promised  and  agreed  to  pay  to  the  churchwardens  and  oveiseers  of  P.  for 
the  time  being,  yearly,  the  sum  of  62.,  and  me  Earl  thereby  further  promised  and  agreed 
to  make  such  further  assurance  thereof  as  by  counsel  should  be  advised,  and  to  set  out  suf- 
ficient land  of  a  better  value  for  performance  thereof,  which  he  would  either  tie  for  the 
payment  of  the  said  yearly  rent,  or  otherwise  assure  and  convey  to  such  person  and  per 
sons,  and  their  heirs,  as  by  the  vestry  of  the  said  parish  should  be  nominated  to  be  feoffBes 
in  trust  for  the  same.  No  conveyance  was  shewn  to  be  made  in  pursuance  of  this  agre«- 
ment.  It  appeared,  from  entries  in  the  parish  books,  that  the  Earl  and  his  succosson  in 
the  ownership  of  part  of  his  land  (which  had  since  been  divided)  had  paid  eveiy  year  tt, 
which  was  expressed  in  such  entries  to  be  rent  of  pariah  land ;  and  that  in  1849  a  reoeipi 
was  accepted  by  the  then  owner  of  part  of  the  Earl  s  land  for  62.  for  "  rent  of  parish  land." 
JIM,  that  it  could  not  be  presumed  in  the  fiioe  of  this  evidence  that  there  had  ever  been 
any  sale  of  the  parish  land  to  the  Earl  in  consideration  of  a  rentchaige. 

In  the  agreement  the  amount  of  the  rent  was  written  upon  an  erasure,  and  it  was  onlv 
signed  by  the  Earl  of  Portland;  hvd,  being  produced  out  of  the  custody  of  the  pariw 
officers,  Meldf  that  it  was  evidence  for  a  jury,  coupled  with  the  entries  in  the  parish  books, 
to  prove  that  the  rent  mentioned  in  those  entries  was  the  same  as  that  stipalated  to  be 
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hamlet  oi  Roehcmipton,  in  the  parish  of  Pvim/ey,  in  the  I86fi. 
county  ot  Surrey,  containing  by  estimation  six-and-arhalf 
acres,  and  the  inheritance  thereof  in  fee  simple,  had  been 
duly  assured  upon  certain  uses  and  trusts  for  the  benefit  of 
the  church  and  the  poor  of  the  said  parish  o{ Putney;  and 
under  such  uses  and  trusts  the  churchwardens  and  overseers 
of  the  said  parish  were,  in  and  previously  to  1684,  entitled 
to  receive,  and  were  actually  in  the  receipt  of,  the  rents  and 
profits  of  the  said  parcels  of  land  and  hereditaments. 

In  and  previously  to  September,  1634,  the  said  lands 
and  hereditaments  were  in  the  possession  of  the  then  Earl 
of  Portlomd,  as  tenant  at  will  to  the  said  churchwardens 
and  overseers,  and  were,  together  with  other  lands  belong- 
ing to  himself,  inclosed  by  the  earl  before  the  date  of  the 
agreement  hereinafter  mentioned;  and  it  was  in  the  said 
month  of  September  agreed,  between  the  churchwardens 

paid  in  such  agreement,  and  that  therefore  the  agreement  was  to  pay.^.  a  year  in  respect 
of  Biz-and-a-halif  acres  of  land  belonging  to  the  panah. 

The  books  in  which  the  said  entries  were  being  the  churchwardens'  books,  and  appearing 
to  have  been  audited,  and  being  produced  from  the  proper  custody,  although  not  signed 
by  any  one, — Hdd,  that  the  entries  were  good  evidence  of  the  receipt^  by  the  parish,  of  6/. 
yearly  for  rent  of  parish  land. 

A  receipt,  dated  1849,  produced  from  the  custody  of  the  owner  of  part  of  the  Earl's 
estate,  and  expressed  to  be  for  62.  for  one  ^ear^s  rent  of  parish  land,  Hdd  to  be  evidence 
against  him,  that  parish  land  was  included  in  the  estate  m  his  possession,  and  that  he  was 
tenant  of  the  parish  in  respect  of  such  land;  and  Meld,  that  he  was  estopped  by  such  receipt 
from  disputing  the  title  of  the  parish. 

SuooeesiTe  owners  of  freehold  lands,  with  which  parish  lands  were  mixed,  being  tenants 
frt>m  year  to  year  of  the  parish  lands.  Held,  that  they  had  a  duty  Imposed  upon  Uiem  to 
keep  such  lands  distinct,  and  that,  therefore,  the  present  owner  could  not  defend  himself, 
by  Ms  want  of  privity  with  the  former  owners  in  the  tenancy,  against  a  suit  by  tiie  Attorney- 
General  on  behalf  of  the  poor  of  the  parish,  to  ascertain  the  boundaries  of  the  parish  lands. 

Where  such  successive  owners  for  a  long  time  past  had  paid  a  certain  rent  to  the  parish, 
and  taken  receipts  frx)m  the  collectors  expressed  to  be  "for  rent  of  parish  land,"  Hddt 
that  the  present  owner  could  not  be  allowed  to  prove  that  the  very  land  belonging  to  the 
pMish  was  not  in  his  possession,  and  that  the  rent  had  been  paid  by  him  and  his  immediate 
predecessors  by  virtue  of  a  contract  of  indemnity  between  them  and  the  actual  holders  of 
the  parish  land,  because  the  successive  owners,  by  accepting  such  receipts,  had  made  a 
representation,  to  which  the  parish  had  been  induced  to  trus^  that  they  had  parish  land 
in  their  possession.  ' 

A  purchaser  of  land  from  an  owner  who  had  been  paying  this  rent  to  the  parish  upon 
such  receipts,  hddXo  have  notice  that  part  of  the  land  purchased  belonged  to  the  parish. 

Playment  of  rent  and  aooeptance  of  such  a  receipt  constituted  an  acknowledgment 
which  prevented  the  operation  of  the  Statute  of  limitations. 
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and  overseers  and  the  earl,  that  firom  thenceforth  the  eaA 
should  continue  to  occupy  the  said  lands  as  tenant  finom 
year  to  year  to  the  churchwardens  and  overseers,  at  the 
yearly  rent  of  6!.;  and  a  memorandum  of  such  agreement 
was  then  reduced  into  writing,  and  was  signed  and  sealed 
by  the  earl,  and  dated  the  1st  of  September,  1634,  and  was 
so  fax  as  material  as  follows: — 

''Whereas  there  lyeth  within  my  new  park  and  several 
grounds  at  Eougha/mpton  divers  parcels  of  land  which  doe 
contain  by  estimation  six  acres  and  hal^  bee  they  more  or 
lesse,  and  doe  belong  to  the  church  and  poore  of  y«  paiidi 
of  Putney,  in  ye  county  of  Surrey,  for  wch  lands  lying 
dinpersed  wthin  my  said  grounds  bdng  heretofore  ordayned 
for  good  and  charitable  uses,  I  am  desirous  to  give  a  full 
and  valuable  yearly  rent  and  satis&ction  and  doe  pximise 
and  agree  to  pay  unto  ye  churchwardens  and  overseers  f<Nr 
the  poor  of  ye  said  parishe  for  ye  time  being  yearly  ye  sum 
of  six  pounds,  the  same  to  bee  paid  at  the  feast  of  8L 
Michael,  the  Archangel,  and  ye  annunciation  of  ye  blessed 
Virgm  Mary  henceforth,  by  even  and  equall  portimis 
yearly.  And  I  doe  further  promise  and  agree  to  make 
6uch  further  assurance  hereof  as  by  councell  learned  shall  he 
advised,  and  to  sett  out  sufficient  land  of  a  better  value  for 
performance  thereof,  which  I  shall  either  tye  for  ye  pay- 
ment of  ye  said  yearly  rent^  or  otherwise  assure  and  oonvey 
to  such  person  and  persons,  and  their  heirs,  as  shall  by  the 
vestrymen  of  the  said  parish,  or  the  greater  part  of  them, 
bee  nominated  to  bee  feofees  in  trust  for  the  sama  For 
witness  whereof  I  have  hereunto  sett  my  hand  and  seal, 
the  first  day  of  September,  in  the  11th  yeare  of  the  reign 
of  our  Most  Gracious  Sovereign  Lord  King  Charles.— 
Portland." 

The  information  then  set  out  a  description  of  the  said 
parcels  of  land  and  hereditaments  as  the  same  existed  at 
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the  time  when  they  were  mclosed  by  the  said  Eorl  of  Port^  1855. 
land  from  the  minute  book  of  the  parish  of  Putney  for  the 
year  1636,  and  related,  that  at  the  date  of  the  agreement 
the  said  parcels  of  land  were  lying  dispersed  among  other 
lands  then  belonging  to  the  Earl  of  Portlcmd,  but  were 
plainly  marked  out  by  certain  boundary  marks,  and  were 
well  known,  and  capable  of  being  identified  with  the  de- 
scription m  the  minute  book,  and  were  fix)m  the  date  of 
the  agreement  until  the  year  1641  held  and  occupied  by 
the  Earl  of  Portland,  together  with  the  said  other  lands 
and  hereditaments;  and  during  all  the  aforesaid  time  the 
said  yearly  rent  of  61  was  duly  paid  by  the  earl  to  the  said 
churchwardens  and  overseers  for  his  occupation  of  the  said 
lands;  and  entries  of  such  payments  were  firom  time  to 
time  duly  made  in  the  books  of  account  of  the  parish. 

In  1641,  the  lands  among  which  this  parish  land  lay, 
called  Roehampton  Estate,  came  into  the  possession  of  one 
Sir  TJumuxs  Dawes,  who  occupied  the  same  till  the  year 
1651;  and  also  held  the  parish  land  as  tenant  from  year  to 
year  to  the  said  churchwardens  and  overseers,  at  the  afore- 
said yearly  rent  of  61,  and  duly  paid  such  rent  to  the  said 
churchwardens  and  overseers. 

In  1651,  the  said  Roehampton  Estate  came  into  the  pos- 
session of  one White,  who  held  the  same  till  1655, 

when  it  came  into  the  possession  of  the  Countess  of 
Devon,  who  held  the  same  imtil  1675,  when  it  came  into 
the  possession  of  the  Earl  of  Devon,  who  held  the  same 
until  the  year  1685;  and  thus  Ihe  information  traced  the 
holders  down  to  the  year  1829,  when  the  same  came 'in- 
to the  possession  of  Bennet  Gosling,  who  held  it  until 
the  year  1842;  and  the  information  alleged,  that,  during 
all  the  aforesaid  periods,  the  said  parcels  of  land  mentioned 
in  the  said  agreement  of  the  1st  day  of  September,  1634, 
were  held  by  the  said  several  successive  occupiers  of  the 
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said  Roehampton  Estate  respectively  as  tenants  froin  year 
to  year  to  the  said  churchward^is  and  overseeis  oi  Oxe  said 
parish  of  Putney;  and  during  all  the  aforesaid  periods  the 
said  yearly  rent  of  62.  per  annum  was  duly  paid  by  the 
said  several  successive  occupiers  of  the  Moehampton  Estate 
to  the  said  churchwardens  and  overseers. 

In  the  year  1842,  the  said  Roehampton  Estate  was  pur- 
chased by  Charles  Lyne  Stephens  of  the  said  Bennet  Gos- 
ling, and  he  entered  into  the  actual  occupation  and  posses- 
sion thereof  and  remained  in  such  occupation  and  posses- 
sion from  the  said  year  1842  until  his  death  in  1851,  when 
the  said  Roehawpton  Estate,  and  the  fee  simple  and  in- 
heritance thereof,  descended  upon  and  became  vested  in  the 
Defendant  Stephen  Lyne  Stephens,  who  was  the  <mly  son 
and  heir  at  law  of  the  said  Charles  Lyne  Stephefos;  and 
from  the  date  of  the  purchase  of  the  said  RoehoumpUm 
Estate  until  his  death,  in  the  year  1851,  the  said  Cha/fiies 
Lyne  Stephens  occupied  the  said  parcels  of  land  mentioned 
in  the  said  agreement  of  the  Ist  of  September,  1634,  as 
tenant  from  year  to  year  to  the  said  churchwardens  and 
overseers  of  the  said  parish  of  Putney;  and  from  the  date 
of  the  said  purchase  of  the  Roehampton  Estate  up  to  the 
time  of  his  death  the  said  Charles  Lyns  Stephens  duly 
paid  to  the  said  churchwardens  and  overseers  of  the  said 
parish  of  Putney  the  said  annual  rent  of  62.  per  annum  in 
respect  of  his  occupation  of  the  said  parcels  of  land. 

From  the  time  of  the  death  of  the  said  Charles  Lyne 
Stephens,  in  the  year  1851,  when  the  Defendant  became  so 
as  aforesaid  entitled  to  the  said  Roehampton  Estate,  down 
to  the  25th  of  March,  1853,  the  information  alleged,  that 
the  Defendant  had  been  in  possession  and  actual  occupa- 
tion of  the  said  parcels  of  lands  and  hereditaments  com- 
prised in  the  said  agreement  of  the  1st  day  of  September, 
1634,  as  tenant  from  year  to  year  to  the  said  churchwar- 


OASES  IN  CHANCERY. 

dens  and  overseers  of  the  said  parish  of  Putney;  and  had 
r^ularly  paid  to  the  said  churchwardens  and  overseers  the 
said  annual  rent  of  6L  per  annum  in  respect  of  his  occupa* 
tion  of  the  said  parcels  of  land;  and  that  entries  of  the 
payment  of  the  said  annual  rent  by  the  different  tenants 
of  the  said  parcels  of  land  and  hereditaments  during  the 
whole  period  which  had  elapsed  from  the  date  of  the  said 
agreement  of  the  1st  of  September,  1634,  to  the  26th  of 
March,  1853,  had  firom  time  to  time  been  duly  made  in 
the  books  of  account  of  the  said  parish  of  Putney,  and  all 
the  said  books  were  still  in  existence. 


729 


1856. 


SuuemenL 


The  inf(»nD(iation  then  stated,  that  the  said  parcels  of  land 
had  from  various  causes  greatly  increaBed  in  valu^  and 
that  the  yearly  rent  of  62.  was  now  very  inadequate;  and 
that  in  1851  applications  were  made  to  the  Defendant  to. 
allow  the  parish  to  put  boundary  marks  to  distinguish  their 
land;  and  on  his  objecting,  a  higher  rent  was  demanded, 
and  on  this  being  refused,  the  churchwardens  and  overseers 
applied  to  the  Defendant  to  deliver  up  possession  of  the 
land,  and  also  to  allow  them  to  enter  upon  the  said  Boe- 
ha/mpton  Estate,  for  the  purpose  of  ascertaining  and  defin- 
ing it  by  metes  and  bounds;  but  the  Defendant  refused  to 
dosa 


The  information  continued. — The  Defendant  pretends 
that  the  said  parcels  of  land  never  were  at  any  time  divided 
or  distinguished,  or  capable  of  being  divided  or  distin- 
guished trom  the  surrounding  lands,  and  that  there  never 
were  any  metes  or  boundaries  by  which  the  said  parcels  of 
land  could  be  distinguished;  whereas,  the  informant  charges 
the  contrary  of  such  pretences  to  be  true,  and  that  the  said 
parcels  of  land  were  originally,  and  when  the  same  were 
first  let,  clearly  and  plainly  defined  and  distinguished  by 
metes  and  bounds,  and  that  the  persons  who  have  been  in 
possession  of  the  said  parcels  of  land  and  hereditaments  as 

B  6  B  2 


SkUefMiU. 


730  CASES  IN  CHANCERY. 

1865.  such  tenants  from  year  to  year  as  aforesaid,  and  in  parti- 
cular the  said  Defendant  and  his  said  &ther,  have  from 
time  to  time  and  by  degrees  removed,  destroyed,  and  obli- 
terated, or  caused  to  be  destroyed,  removed,  and  obliterated 
the  said  metes  and  bounds,  and  have  so  confounded  the  boun- 
daries thereof,  that  it  has  thereby  become  impossible  for 
the  said  churchwardens  and  overseers  of  the  parish  of  Put" 
ney  to  distinguish  the  said  parcels  of  land,  and  the  said 
churchwardens  and  overseers  are  therefore  unable  to  recover 
possession  of  the  said  parcels  of  land  by  any  proceedings 
at  law. 

And  it  prayed  a  declaration  that  the  said  parcds  of  land, 
containing  six-and-arhalf  acres,  and  lying  intermixed  with 
the  said  Roehampton  Estate,  were  subject  to  a  charitable 
•trust  for  the  benefit  of  the  church  and  the  poor  of  the  said 
parish  of  Putney,  and  that  the  Defendant  might  be  decreed 
to  deliver  up  possession  of  the  same;  and  for  a  commission 
to  ascertain  the  boundaries,  and  in  case  it  should  be  found 
impossible  to  distinguish  the  parish  lands,  then  for  an  in- 
quiry as  to  their  value,  and  a  commission  to  set  out  part  of 
the  said  Roehampton  Estate  of  equal  value,  to  be  duly  con- 
veyed to  the  said  churchwardens  and  overseers^  and  their 
successors,  upon  trust  for  the  church  and  the  poor  of  the 
said  parish  of  Putney,  and  for  an  account  of  all  the  rmts 
and  profits  of  the  said  land  received  by  Ihe  Defendant  since 
the  25th  of  March,  1853,  and  for  an  occupation  r^ton 
such  parts  of  the  same  as  had  been  in  his  possession;  and 
that  the  Defendant  might  be  decreed  to  pay  to  the  church- 
wardens and  overseers  what  should  be  found  to  be  due  upon 
taking  such  account,  and  for  a  receiver. 

Evidence  was  given  that  the  land  of  the  Earl  of  Port- 
land  was  of  much  greater  extent  than  that  of  the  Defend- 
ant, and  extended  on  the  side  of  the  Defendant's  land  up  to 
Richmond  Park  wall,  which  was  beyond  the  Defendant's 
boundary. 
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In  1779  part  of  the  estate  originally  belonging  to  the 
Earl  of  Portland  was  conveyed  to  a  purchaser,  and  it  was 
agreed  that  the  purchaser  of  such  part  should  be  indem- 
nified by  the  vendor  against  the  said  rent  of  61,,  and  the 
same  rent  was  secured  to  be  paid  out  of  the  messuage  and 
thirty  acres  of  land,  now  in  the  possession  of  the  Defendant; 
and  in  1786  this  last-mentioned  house  and  land  was  con- 
veyed to  another  purchaser,  subject  to  the  rent  of  61, 


731 


1855. 


SkUement. 


The  account  books  of  the  parish  for  a  long  series  of  years, 
and  the  original  agreement  with  the  Earl  of  Portland, 
were  produced  from  among  the  parish  muniments.  An 
erasure  appeared  to  have  been  made  in  the  agreement,  and 
the  words  "  six  pounds"  were  written  over  it.  The  parish 
books  contained  every  year  an  entry  of  the  receipt  of  6{.> 
sometimes  expressed  to  be  for  *'  rent  of  parish  land,""  some- 
times for  "rent"  only.  The  entries  were  not  signed,  but 
the  books  appeared  to  l^^ave  been  audited  from  time  to 
time. 

Three  receipts  were  also  produced,  one  dated  in  1849, 
which  was  given  to  the  Defendant's  father  when  in  posses- 
sion of  the  land,  and  which  was  expressed  to  be  ''for  rent 
of  parish  land,"  and  is  stated  in  the  judgment  The  other 
two  were  of  later  date,  and  were  given  to  the  Defendant 
after  the  parish  had  determined  to  raise  the  question;  and 
the  last  expressed  that  the  land  was  "  held  of  the  church- 
wardens from  year  to  year." 


Mr.  R6U,  Q.  C,  Mr.  W,  M,  James,  Q.  C,  and  Mr.  SeU 
wyn,  for  the  Attomey-Qeneral,  opened  the  case,  and  cited 
AUoraey-Oevsral  v.  Pilgrim  (a),  and  AUomey-Oen&ral 


ArgumefU. 


(a)  12  Beav.  57. 


732  CASES  IN  CHANOERY. 

I8ft5.  v.  Hall  (a)f  to  prove,  that,  even  if  the  agreement  was  ibr  a 
sale  of  the  charity  land,  that  did  not  bind  the  Attorney- 
General 

Argwmmi.         The  SoUcitor-General  (Sir  R  BeOidJt)  and  Mr.  H6bh4)VM 
for  the  Defendant 

The  form  of  the  information  is  a  sufficient  defence.     It 
seeks  to  transfer  the  jurisdiction  to  this  Court  in  an  ordi- 
nary  case  of  legal  tenancy,  where  no  duty  has  devolved 
upon  the  Defendant  to  keep  up  boundary  marks,  nor  have 
the  boundaries  been  confused  by  his  act,  or  that  of  any 
one  through  whom  he  claims.     In  Wake  v.  ConyersQi), 
Lord  Keeper  Henley  said,  "All  the  cases  where  the  Court 
has  entertained  bills  for  establishing  boundaries  have  been 
where  the  soil  itself  has  been  in  question,  or  where  there 
might  have  been  a  multiplicity  of  suits.     This  Court  has 
in  my  opinion  (and  if  parties  are  not  satisfied,  they  have 
resort  elsewhere)  no  power  to  fix  the  boundaries  of  legal 
estates,  unless  some  equity  is  superinduced  by  the  act  of 
the  parties,  as  some  particular  circumstance  of  fraud  or  con- 
fusion where  one  party  has  ploughed  too  near  another,  or 
the  like."    In  Speer  v.  Crawler  (c),  the  bill  was  by  the 
lord  of  the  manor  of  Weston  against  the  lord  of  the  adjoin- 
ing manor,  who  was  also  lessee  of  the  manor  of  Weston, 
alleging  confusion  of  boundaries,  which  was  supported  by 
evidence;  but,  as  Sir  W,  Orant  observed  in  his  judgment^  it 
was  not  shewn  that  the  confusion  had  been  occasioned  by 
the  acts  or  neglect  of  the  owners  of  the  adjoining  manor, 
while  they  sustained  the  character  of  lessees  of  the  manor 
of  Weston;  and  he  says,  that  the  cases  in  which  such  relief 
is  given  are  such  as  where  "  a  tenant  or  copyholder  had 
destroyed  or  not  preserved  the  boimdaries  between  his  own 
property  and  that  of  his  lessor  or  lord;"  but  that  there  was 
no  such  equity  between  "two  independent  proprietors;" 

(tt)  16  Beav,  388.  (6)  1  Eden,  331;  2  Ck)x,  360. 

(c)  2  Mer.  410. 


Argwnent, 
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and  he  adds,  ''When  it  is  through  the  default  of  a  tenant        1855. 
or  copyholder  that  boundaries  are  confused,  the  Court  pro- 
vides for  the  case  of  its  being  impossible  to  ascertain  them 
by  directing  so  much  of  the  Defendant's  own  land  to  be 
set  out  as  shall  be  equal  to  the  quantity  originally  granted 
or  leased."    But  the  Defendant  is  not  accused  of  having 
himself  confused  these  boundaries;  and  being,  as  he  is  stated 
to  be,  merely  tenant  from  year  to  year,  he  cannot  be  an- 
swerable for  what  was  done  200  years  ago  by  a  former 
tenant  from  year  to  year,  with  whom  he  has  no  connection. 
The  equity  is  altogether  a  personal  equity.     In  Orieraon  v. 
Eyre  (a).  Lord  Eldon  referring  to  this  question  said,  **  In 
all  cases  upon  this  head  the  Court  has  gone  upon  this,  that 
the  Defendant^  or  those  under  whom  he  claims,  had  a  duty 
imposed  upon  them  to  keep  the  subjects  distinct^  and  there- 
fore if  he  cannot  point  out  the  identical  thing,  he  must  set 
out  the  proportion  if  he  knows  the  quantity.     If  he  does 
not  know  that,  I  think  there  may  be  a  case  in  which  this 
Court  would  press  hard  a  Defendant  upon  whom  there  was 
a  duty  to  keep  the  subjects  separate.    But,  if  there  was  no 
such  duty,  I  do  not  know  that  any  relief  could  be  given." 
In  Miller  v.  Warmington  (6),  the  bUl  was  by  a  person  who 
claimed  to  be  entitled  to  a  field  of  five  acres,  as  to  four  acr^ 
of  it  in  fee,  and  as  to  the  remaining  acre  under  a  long  lease 
from  the  Crown,  and  to  have  let  the  whole  to  AdaTna,  a 
yearly  tenant;  and  that  the  Defendant,  having  purchased 
that  part  which  belonged  to  the  Crown,  had  prevailed  upon 
Ada/ms  to  let  him  into  possession  of  the  whole :  and  the  biU 
sought  to  ascertain  the  boundaries  which  it  was  alleged  were 
confiiseA     Sir  jT.  Plumer  observed  to  the  Plaintiffs  coun- 
sel, "  If  Ada/ma  gave  it  up  imagining  it  to  be  the  property 
of  the  Crown,  how  can  he  then  be  visited  with  the  equities 
which  attach  upon  your  tenant  ?"    And  he  said,  "  This  sub- 
ject was  very  luminously  considered  by  the  late  Master  of 

(a)  9  Ves.  341.  (6)  IJ.  &  W.  484. 


Arffumeni. 
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the  Rolls  in  Speer  v.  Crawler  (a),  and  that  case  has  settled 
that  you  must  lay  a  foundation  for  this  subject,  not  merely 
by  shewing  that  the  boundaries  are  confused,  but  that  the 
confusion  has  arisen  from  some  misconduct  on  the  part  of 
the  Defendant,  or  those  under  whom  he  claims,  of  which 
you  have  a  right  to  complain,  and  which  renders  it  incum- 
bent upon  him  to  co-operate  in  re-establishing  them.''  And 
see  Godfrey  v.  Littd  (6). 

But  supposing  that  the  information  does  state  a  case  in 
which  this  Court  can  give  relief,  if  this  be  a  case  of  ordinary 
tenancy,  and  the  boimdaries  have  been  confused  by  the 
tenant,  there  is  no  evidence  of  any  wrongful  act  on  the  part 
of  the  Defendant,  or  that  he  has  any  of  the  parish  land  in 
his  possession. 

The  agreement  itself  is  no  evidence,  for  it  is  unilateral, 
being  only  signed  by  the  Earl,  and  then  the  amount  of  the 
rent  is  written  upon  an  erasure. 

The  entries  in  the  parish  books  prove  nothing,  because 
it  is  not  shewn  that  the  persons  who  kept  these  books  were 
collectors  for  the  charity.  Moreover,  the  entries,  if  admitted 
as  evidence,  can  only  prove  that  the  sums  mentioned  in 
them  were  received,  and  not  any  collateral  &ct,  as,  that  they 
were  received  for  rent  of  parish  land.  These  accounts  are 
not  even  signed  by  the  accounting  parties ;  they  appear  to 
have  been  kept  by  a  writing  clerk,  and  some  of  them  are  all 
in  one  handwriting,  and  are  evidently  mere  copiea  K  the 
entries  were  shewn  to  be  receipts  by  the  churchwardens^ 
still  if  the  agreement  is  not  in  evidence,  as  we  submit  it  is 
not,  those  payments  cannot  assist  the  case.  Moreover, 
there  is  nothing  to  connect  the  payments  made  by  the 
several  persons,  nor  anything  to  prove  that  each  was  a 
tenant  of  the  charity  land. 

(a)  2  Mer.  410.  (6)  I  Buss.  &  My.  59,  and  8  Id.  690. 
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Then  the  accounts  produced  are  not  evidence  against  the 
persons  who  paid  the  rent,  but  only  against  those  who 
received  it. 

But  further  the  transaction  stated,  if  proved,  was  an 
agreement  to  give  up  the  charity  land  for  a  rentcharge  of 
more  than  double  its  annual  value,  at  the  time  it  was  in- 
tended that  the  boundaries  should  be  obliterated,  and  this 
cannot  now  be  disturbed.  They  also  argued  that  the 
Defendant  was  in  the  position  of  a  purchaser  for  value, 
without  notice,  and  relied  on  the  Statute  of  Limitations; 
and  they  cited  Attomey-Oeneral  v.  Warren  (a).  Attorney^ 
Oeneral  v.  Htmgerford  (&),  Attomey-Oe^ierdl  v.  Southsea 
Company  (c),  and  see  Attomey-Oeneral  v.  FuUerton  (d). 
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Argument, 


Mr.  BoU,  Q.  C,  in  reply. 


Vice-Chancellob  Sir  W.  Page  Wood: — 

In  this  suit,  a  claim  is  made  by  the  Attorney-General  on 
the  part  of  the  poor  of  the  parish  of  Putney,  in  respect  of 
certain  lands  which  the  information  alleges  are  held  in 
trust  for  charitable  uses  for  their  benefit,  and  which,  it  is 
said,  have  been  for  some  time  past  inclosed  in  certain  lands 
in  the  possession  of  the  Defendant  and  his  predecessors  in 
title.  The  object  of  the  suit  is  to  have  a  declaration  of  the 
right  to  these  lands,  and  a  commission  to  ascertain  the 
boundaries,  on  an  allegation  that  they  are  confused;  or  if 
that  cannot  be  done,  to  have  a  sufficient  portion  of  the 
Defendant's  property  of  equal  value  set  apart  instead  of 
the  charity  land.  The  case  made  by  the  information  de- 
I)ends  upon  facts  which  may  be  very  shortly  stated,  though 
the  evidence  in  the  suit  is  voluminous.     The  case,  as  stated, 


Juli/  26th. 
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(a)  2  Swanst  302. 
(6)  2  Ca.  &  F.  367. 


(c)  4  Beav.  463. 
((^  2  V.  &  B.  263. 
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1855.  rests  on  an  old  agreement  which  has  been  found  am(»ig  the 
parish  records^  and  is  signed  by  the  Earl  of  Portland,  and 
which  recites  that  there  lie  in  his  new  park  and  seYeral 
grounds  at  Moehampton  divers  parcels  of  land,  which  eon- 
tain,  by  estimation,  six  acres  and  a  hai£,  be  they  more  or 
less,  and  belong  to  the  church  and  poor  of  the  parish  of 
Pviney.  I  shall  have  to  mention  this  document  more  par- 
ticularly hereafter.  It  is  alleged,  that,  from  the  time  of  this 
agreement,  the  Earl  and  those  who  succeeded  him  have 
held  this  land,  and  paid  rent  to  the  parishfor  it,  atthesame 
rate  as  that  mentioned  in  the  agreement,  namely  6{.  a  year 
down  to  the  pres^it  time.  That,  it  is  said,  is  made  out  by 
entries  in  the  parish  books,  shewing  that  62.  a  year  have 
been  paid  in  respect  of  this  very  land,  and  that  the  Defend- 
ant's fieither  and  himself  have  taken  receipts  expressed  to  be 
for  rent  of  the  parish  land.  That  is  the  case  all^[ed  by  the 
information. 

The  defence  rests  on  a  variety  of  grounda  Firsts  it  is 
said,  admitting  that  the  evidence  proves  the  allegations,  and 
that  the  agreement  is  the  foundation  of  the  title;  yet,  the 
agreement  itself  was  not  in  fact  an  agreement  for  a  lettmg 
or  tenancy  of  land,  but  in  truth  was  an  agreement  for  sale 
of  the  parish  land  out  and  out,  in  consideration  of  a  fee 
farm  rent,  or  payment  of  61,  per  annum,  which  the  Earl 
agreed  to  secure  upon  other  lands,  and  which  has  been  paid 
down  to  the  present  time,  by  way  of  a  perpetual  rentchaige, 
and  not  as  rent  paid  by  tenants  of  the  parish  land ;  and  thai 
the  property  so  charged  has  been  traced  to  the  Defendant 

If  this  be  not  so,  then  it  is  said,  secondly,  that  the 
evidence  which  has  been  produced  is  not  sufficient  to  shew 
that  there  has  been  any  occupation  by  way  of  yearly 
tenancy ;  that  the  agreement  itself  has  an  erasure  in  an 
important  part,  and  ought  not  to  be  admitted  in  evidence; 
that  the  parish  books  do  not  contain  sufficient  evidence  to 
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oonneGt  the  parish  land  with  the  land  mentioned  in  the  1855. 
agreement  with  the  Earl ;  and  then,  with  reference  to  the 
receipts  for  rent  given  by  the  Defendant  and  his  predeces- 
sors^ it  is  said,  that  the  manner  of  giving  them  can  be  ex- 
plained in  this  way,  as  regards  the  61.  a  year,  that  the 
title  deeds  of  the  Defendant,  though,  of  com^e,  no  evidence 
against  the  Attomey-Qeneral,  shew  that  it  was  such  a 
rentcharge  as  the  Defendant  alleges ;  and  being  so  treated, 
it  happened  that  divers  parts  of  the  property  were  sold  from 
time  to  time,  and  in  consequence  of  its  being  considered 
that  the  rentcharge  affected  the  whole  property,  it  became 
necessary  to  throw  it  on  some  part  exclusively  in  exonera- 
tion of  the  rest;  and  by  the  transactions  in  1779  and  1786, 
it  was  charged  exclusively  on  that  portion  of  the  property 
which  is  now  held  by  the  Defendant  Stephens,  and  he  and 
those  who  preceded  him  have,  on  that  account,  been  con- 
tinually paying  this  rent  to  the  parish,  and  ought  not  to 
be  deemed  to  be  tenants  on  account  of  the  receipts, 
which  only  shew  that  they  were  making  such  payments 
in  conformity  with  the  engagement  they  had  entered  into, 
and  not  that  they  held  any  property  as  tenants  of  the  parish. 

The  third  ground  of  defence  is,  that  the  informant  is  so 
far  from  having  identified  the  land,  that>  looking  to  the 
old  description — from  which  it  appears  that  the  EarFs  land 
extended  up  to  Richmond  Park  wall,  which  is  not  the 
present  boundary  of  the  Defendant's  land, — and  consider- 
ing that  the  owners  of  the  property  who  have  lately  been 
paying  this  rent  held  at  one  time  merely  a  messuage  and 
thirty  acres  of  land,  there  is  no  evidence  that  any  part  of 
the  parish  land  is  now  in  the  Defendant's  possession ;  and 
the  onus  being  upon  the  charity,  to  shew  that  the  De- 
fendant has  any  such  land,  it  is  impossible  to  fix  him  upon 
this  evidence  with  such  possession. 

The  fourth  ground  of  defence  is,  that  there  is  no  privity 
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1866.^  of  estate  between  the  Defendant  and  the  persons  who  con- 
fused the  boundaries  of  the  parish  land ;  that  if  in  law  the 
Defendant  and  his  predecessors  have  been  tenants  from 
year  to  year  occupying  such  land,  still  every  successive  free- 
holder, when  he  came  into  possession,  had  no  connection 
whatever  with  his  predecessor  in  respect  of  this  leasehold 
property,  and  therefore  there  is  no  equity  to  fix  the  De- 
fendant in  respect  to  the  confusion  of  these  boundaries. 

It  is  further  said,  that>  if  the  boundaries  were  confused, 
that  was  done  by  special  agreement^  that  the  land  should 
be  thrown  into  one  with  the  other  lands  around  it;  and 
that,  in  consequence  of  the  want  of  privity  of  estate,  no 
commission  can  now  be  issued  to  ascertain  the  boundaries 
between  the  land  claimed  by  the  parish  and  the  lands  of  the 
Defendant 

As  regards  the  agreement,  which  is  the  foundation  of  the 
whole  case,  it  is  certahily  ambiguous,  and  does  not  deaily 
shew  what  might  be  the  intention  of  the  Earl ;  it  recites 
that  the  six  acres  of  parish  land  lie  dispersedly  among  the 
lands  of  the  Earl,  that  they  have  been  ordained  for  good 
and  charitable  uses,  and  that  he  is  desirous  to  give  a  good 
and  satisfactory  yearly  rent  for  the  same,  and  he  promises 
to  pay  6Z.  a  year;  and  then  he  says,  which  creates  the  am- 
biguity, "  I  do  further  promise  and  agree  to  make  such 
further  assurance  hereof  as  by  coimsd  learned  shall  be  ad- 
vised, and  to  set  out  sufficient  land  of  a  better  value  for 
performance  thereof,  which  I  shall  either  tie  for  the  payment 
of  the  said  yearly  rent,  or  otherwise  assure  and  convey  to 
such  person  and  persons  and  their  heirs  as  shall,  by  the 
vestrymen  of  the  said  parish,  or  the  greater  part  of  them, 
be  nominated  to  be  feoffees  in  trust  for  the  same.**  That  \a 
certainly  ambiguous,  and  would  rather  convey  the  impres- 
sion that  he  had  an  intention  of  acquiring  if  he  could 
(though  this  was  merely  an  agreement,  and  there  was  no 
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formal  conveyance,)  the  ownership  of  the  lands  himself  on      ^  1866. 
condition  of  paying  a  fee  farm  rent^  to  be  charged  on  other 
property  of  greater  value.     However,  that  would  not  be  a 
necessary  conclusion,  because  he  was  agreeing  to  pay  a 
higher  rent,  and  it  might  be  conceived,  though  it  is  not 
very  probable,  that  the  parish  would  require  land  producing 
more  rent  to  be  charged  as  a  security  for  the  rent  of  this 
parish  land ;  though  the  agreement  that  he  would  convey 
land  to  the  vestry,  which  must  mean  in  fee  simple,  looks 
more  like  making  a  permanent  exchange.  However,  at  most, 
it  can  only  be  said  to  be  ambiguous ;  but  it  is  quite  dear 
that  there  is  no  trace  of  any  conveyance  in  exchange,  or  of 
any  charge  actually  made  by  the  Earl  upon  lus  lands,  or 
of  any  agreement  with  the  parish  for  that  purpose ;  and  I 
could  h&rdly  presume,  though  at  one  time  I  had  some 
doubt  about  this,  that  there  was  a  grant  by  which  the 
Earl,  in  respect  of  this  property,  had  made  a  charge  on  the 
whole  of  his  estates  of  a  rent  in  lieu  of  this  land,  though 
the  matter  seems  to  have  been  so  treated  in  subsequent 
conveyances  of  the  land,  which,  however,  afford  no  evi- 
dence against  the  parish     I  should  have  to  make  a  more 
violent  presumption  than  I  should  be  justified  in  doing 
for  that  purpose)  for  the  Earl  must  have  known  that  there 
was  no  person  who  could  convey  to  him  a  good  title  to 
the  parish  land,  and  he  could  acquire  a  title  only  by  a . 
decree  of  Charity  Commissioners  or  Act  of  Parliament,  and 
there   is  no  evidence  whatever  that  any  such  proceed- 
ing has  taken  place;  but^  on  the  other  hand,  there  is  evi- 
dence in  the  parish  books  kept  by  the  churchwardens^  that 
this  rent  is  always  entered  as  having  been  paid  in  respect  of 
lands  subject  to  a  charitable  use  for  the  poor  of  the  parish. 
Sometimes  the  entries  are  only  that  the  money  was  paid  for 
rent;  but  they  clearly  point  to  its  being  received  as  rent 
down  to  the  present  time.    Only  three  receipts  given  by  the 
parish  officers  to  the  holders  of  the  land  for  this  rent  have 
been  produced,  the  earliest  of  which  was  dated  in  1849; 
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1865.  but  the  Solidtor-Oeneral  said  truly,  that^  though  the  odier 
receipts  were  lost^  it  was  reasonable  to  suppose  that  they 
would  tally  with  the  entries  in  the  parish  books.  The  re- 
ceipt of  1849  is  for  rent  of  the  parish  land;  therefore,  it 
would  be  too  violent  a  presumption  to  make  in  the  bee  of 
that  evidence,  that  there  had  ever  been  a  sale  of  the  pariah 
land  in  consideration  of  a  rentcharga 

The  next  question  I  have  to  consider  is  the  evidence 
adduced  in  support  of  the  allegation,  that  the  land  now 
held  by  the  Defendant  is  land  which  has  been  transmitted 
firom  time  to  time  to  persons  succeeding,  or  rather  hdd  by 
than  transmitted  to  those  who  have  succeeded  to  the  free- 
hold estates  of  the  Earl  as  parish  land,  and  has  been  paid  for 
as  such.  I  have  no  hesitation  in  saying  that  the  agreement 
itself  notwithstanding  the  erasure,  could  properly  be  pro- 
duced to  a  jury  for  them  to  form  such  an  opinion  as  they 
mighty  coupled  with  the  ,entries  in  the  books,  whidi  aie 
also  in  evidence;  and  such  evidence  shews  that  the  sum  of 
62.  a  year,  which  appears  to  be  written  on  an  erasure,  is 
really  the  same  rent  which  has  been  mentioned  in  the  parish 
books  ever  since,  and  which  was  m^itioned  in  the  agree- 
ment; and  if  so  the  agreement  is  to  pay  62.  a  year  in  re- 
spect of  six-and-arhalf  acres  of  land  belonging  to  the  pariah. 

Now,  as  to  the  parish  books,  the  Solicitor-General  hav- 
ing made  several  objections  to  the  use  sought  to  be  made 
of  them  in  evidence,  I  have  thought  it  right  to  look  at  the 
authorities  concerning  evidence  of  this  description.  In  Tke 
Mayor  of  Exeter  v.  Wcurren  (a),  these  several  points  were 
decided.  I  have  read  that  case,  and  the  marginal  note  of  it, 
which  is  correct,  is  as  follows :  ''  In  an  action  by  theCorpon- 
tion  of  Eiceter  for  petty  customs  and  port  dues^  payable  on 
goods  landed  at  TeigTimouih,  the  Plaintiffs,  to  shew  the  re- 

(a)  6  Q.  B.  77a 
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oeipt  o£  such  dues  in  former  timeSy  produced  a  series  of  ac- 
counts, piurportiBg  to  be  of  the  receipts  by  the  receivers  of 
the  city.     It  was  proved  that  the  receivers'  accounts  were 
regtilarly  audited,  and  that  no  one  could  (at  the  time  to 
which  the  evidence  related)  be  Mayor  till  he  had  been 
receiver  and  had  hk  accounts  audited.     Down  to  a  certain 
time  the  accounts  were  not  signed  at  all ;  afterwards  they 
were  regularly  signed  by  the  auditors  only.     One  entry  of 
the  latter  class,  stated  the  receipt  by  B.,  a  receiver,  of  a 
sum  for  town  dues  from  W.;  and  with  this  entry  was  found 
a  paper,  stating  that   W,  had  received  a  sum  for  town 
dues  almost  exactly  corresponding  with  that  stated  in  the 
entry,  and  at  the  time  of  which  it  bore  date     No  evidence 
was  given  of  the  handwriting  of  the  latter  paper.    B.  and 
W.  were  both  dead.      The  documents  were  more  than 
thirty  years  old ;  no  one  of  them  stated  the  receipt  to  be 
*  by  me,'  but  the  third  person  was  used  :  Held,  that  all  the 
documents  were  admissible  evidenca"    That  goes  to  the 
very  objection  which  has  been  raised  here,  that  most  of 
these  entries  have  not  been  signed.     The  same  authority 
shews,  that,  where  an  account  has  been  audited  it  is  taken 
to  be  the  account  rendered  by  the  person  whose  account 
is  so  audited.   Most  of  these  entries  have  been  audited, 
and  the  whole  book  is  the  churchwardens'  account  book, 
and  therefore  it  requires  no  signature;   part  of  it  may 
have  been  copied,  but  these    books  coming  out  of  the 
proper  custody  and  purporting  to  be  churchwardens'  ac- 
counts, I  should  have  been  inclined  upon  that  ground  to 
admit  them  even  when  copied.     They  contain  from  the 
time  of  the  Earl  a  regular  series  of  entries  traced  to  the 
time  of  the  Countess  of  Devon,  frx)m  whom  the  Defendant 
claims,  and  between  whom  and  the  Earl  there  were  two 
successive  holders  of  this  land.     The  rent  was  continued 
to  be  paid,  according  to  the  entries,  invariably  as  rent  of 
parish  land.     I  need  not  go  further  than  the  time  of  the 
Countess,  because  from  thence  the  whole  matter  is  common 
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1855.  ground  between  the  parties;  62.  a  year  has  been  firom 
thenoe  paid,  and  I  trace  that  to  be  in  respect  of  parish 
land,  down  to  the  present  time ;  that  is  sufficient^  if  I  can 
once  identify  the  payment  with  the  62.  which  was  agreed 
to  be  paid  for  this  particular  parish  land. 

I  come  then  to  the  most  important  piece  of  evidenoe^ 
namely,  the  receipt  sent  to  the  Defendant's  feiher  in 
1849,  which  is  in  this  form :  "  Parish  of  St  Ma/ry,  Putney. 
Received  the  27th  day  of  April,  1749,  of  C.  L.  Stephem, 
Esq.,  the  sum  of  six  pounds  for  one  year's  rent  of  parish 
land,  from  Lady-day,  1849,  to  Lady-day,  1850. — QL — Jamu 
Miller,  collector.''  Having  traced  this  land  to  the  Cood- 
tess  of  Devon,  and  from  her  to  the  Defendant  through  his 
&ther,  and  finding  that  he  took  a  receipt  for  6L  as  rent  of 
parish  land,  it  is  impossible  to  maintain  that  this  is  not 
the  strongest  evidence  against  the  Defendant  that  he  is 
a  tenant  of  parish  land.  Therefore,  as  feir  as  it  goes,  the 
title  is  made  out  successfully. 

Then  arises  a  question  of  doubts  namely,  whether  the 
Defendant  holds  this  very  parish  land  which  was  men- 
tioned in  the  agreement;  and  it  is  here  that  this  receipt 
is  chiefly  important 

I  will  first  notice  the  argument^  that  there  is  no  equity  in 
respect  of  privity  against  the  Defendant  or  any  of  his  pre- 
decessors in  title  on  the  part  of  the  parish,  to  have  a  com- 
mission to  ascertain  the  boundaries.  On  this  point  Wake  v. 
Cony  ere  (a)  and  other  cases  were  cited,  by  which  it  has  been 
established  that  there  must  be  some  privity  between  the 
party  who  wishes  to  have  the  boundaries  ascertained  and  the 
party  with  whose  land  they  are  confused,  and  that  there  is 
no  such  equity  in  the  mere  case  of  two  conterminous 
land  ownera      Further,  there  must   also  be  some  duty 

(a)  1  Eden,  331. 
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owing  by  the  party  with  whose  lands  the  property  sought  J^^ 
to  be  recovered  is  mixed,  to  the  person  who  is  seek- 
ing to  have  the  boundaries  ascertained.  Of  all  the  autho- 
ritieSy  the  cases  which  are  dosest  to  the  present  are  those 
in  which  the  position  of  landlord  and  tenant  is  established; 
and  the  party  who  once  admits  himself  to  be  tenant  (t 
shall  come  presently  to  consider  whether  that  is  the  case 
here)  is  bound  to  hold  and  keep  the  lands  distinct  from 
bis  own  property,  and  to  have  them  in  such  a  position 
that  the  landlord  can  always  distinguirii  them ;  and  he  is  not 
permitted,  after  having  held  them  some  time,  when  the 
landlord  seeks  to  recover  themi  to  turn  round  and  say^ 
''  Very  well,  you  may  take  them  if  you  can  ascertain  which 
they  are,  and  you  may  proceed  by  ejectment,''  which  the 
landlord  could  not  do  if  he  could  not  distinguish  the 
boundaries  of  his  own  landa 

It  is  said,  that  these  lands  were  handed  over  to  the  ilart 
of  PorUamd  for  the  purpose  of  confusing  the  boundariesL 
It  would  require  strong  evidence  to  prove  that  such  a  con- 
tract was  entered  into.  Of  course,  a  man  might  desire  to 
hold  the  whole  of  his  property  without  fences,  or  other 
unsightly.boundarie^  and  might  possibly  for  that  purpose 
stipulate  that  he  should  be  allowed  to  remiov^  the  hedges! 
or  other  like  marks;  but  at  the  same  time  the  parish  would 
take  care  to  have  their  land  distinguished,  so  as  to  be 
separable.  There  are  many  ways  of  doing  that,  and  it  wacr 
the  duty  of  the  Earl  to  see  that  it  was  dona 

Then  it  is  said,  there  was  no  privity  between  the  succes* 
sive  tenants  of  this  parish  land ;  but  that  every  owner  in  fee 
who  came  in  took  the  property  with  the  boundaries  con- 
fused, and  therefore  the  parish  is  not  now  entitled  to  have 
the  boundaries  ascertained  against  the  Defendant  I  doubt 
whether  that  argument  is  sound.     I  do  not  think  that  ar 

VOL.  I.  C  C  C  K.  J. 


Jud^metU, 


744  CASES  IN  CHANCEBT. 

1865.  series  of  owners  of  land  in  fee  simple,  who  for  their  own 
convenience  have  been  allowed  to  occupy  the  land  of  other 
persons  which  is  mixed  with  their  own,  can  be  regarded  at 
under  no  obligation  to  keep  that  land  distinct,  because  there 
is  no  privity  between  them  in  respect  of  it.  I  think  that  it 
is  impossible  to  maintain  such  a  proposition.  Take  the 
case  of  the  lord  of  a  manor  who  has  resumed  by  forfeiture 
or  otherwise  copyholds  mixed  with  the  surrounding  finee- 
hold  lands,  and  suppose  the  owner  of  the  fireeholds,  having 
no  connexion  or  privity  with  the  owner  of  the  copyhold^ 
should  take  a  grant  of  them  because  they  are  convenieat 
to  hold  with  his  freehold  lands;  though  the  boundaries  were 
undistinguishable  at  the  time,  he  would  be  liable  to  a  com- 
mission to  ascertain  them,  as  was  decided  in  The  Duke  cf 
Leeds  v.  The  Earl  of  Strafford  (a) ;  for  the  lord  might  say, 
"  You  took  Bfi  my  tenant,  and  it  is  your  duty  to  have  my 
property  at  all  times  distinguishable  for  me  when  I  require 
it"  The  alleged  want  of  privity  does  not  dejnive  the 
charity  of  the  right  to  have  the  boundaries  ascertained. 

Then  it  is  said,  there  is  no  proof  that  the  Defendant  has 
the  original  pariah  land  at  alL  Assuming  it  to  be  esta- 
blished that  those  six  acres  and  a  half  have  been  held  in 
some  manner  or  other  by  the  successive  owners  of  land  who 
derive  their  title  from  the  Earl,  still  it  is  said,  that  the  land 
has  been  subdivided,  and  upon  such  division  those  who 
took  the  land  now  belongiiig  to  the  Defendant  indemnified 
the  holders  of  the  rest  of  the  Earl's  estate  against  this  renty 
but  thai  there  has  never  been  any  admission  that  the 
parish  land  is  in  fact  part  of  the  land  now  in  the  posaession 
of  the  Defendant  This  question  is  of  some  importance, 
because  there  is  considerable  ground  for  supposing,  that^  at 
the  period  when  only  a  house  and  about  thirty  acres  of 

(a)  4  Vee.  180. 


Judgment, 


CASES  IN  CJHANCEKY.  746 

land  were  in  the  possession  of  some  of  the  Defendant's 
predeoessors,   no  portion,  or  only  a  small  portion,  of  the 
parish  land  had  been  held  by  him  and  those  through 
whom  he  claims.     But  it  is  important  to  see  on  what  ac- 
count the  rent  of  6{.  a  year  has  been  paid  by  the  Defendant 
and  his  predecessors.    The  receipt  given  after  the  parish  had 
determined  to  raise  this  question  is  in  a  form  in  which  per* 
hape  it  ought  not  to  have  been  given,  at  least  without  some 
intimation  to  the  Defendant     He  is  in  that  receipt  treated 
aa  tenant  from  year  to  year.     But  the  Defendant  and  his 
fiither  have  before  that  time  accepted  receipts  as  for  rent 
of  parish  land    The  Solicitor-Qeneral  contended,  that  the 
acceptance  of  a  receipt  of  this  kind  was  no  admission  on 
the  part  of  the  person  who  took  it     I  was  surprised  to 
hear  that  argued     I  cannot  conceive  a  stronger  admission 
than  a  receipt — a  document  which  is  the  discharge  of  the 
person  who  takes  itrr-as  evidence  of  the  character  in  which 
he  made  the  payment  for  which  it  is  given.     Receipts  of 
this  kind  have,  in  some  cases  which  go  rather  fiax,  been 
held  alone  sufficient  to  prove  a  tenancy.     In  Hitchinga  v. 
TJuympaon  (a)  the  question  was  very  similar,  namely,  whe- 
ther there  was  evidence  to  go  to  a  jury  that  the  Defendants 
in  a  replevin  suit  were  landlorda     The  evidence  produced 
to  shew  that^  was  a  receipt  signed  by  their  agenty  Dcmid 
Horwoodf  in  this  form : — **  Received,  for  the  trustees  of  Mr. 
and  Mrs.  W.  Gla/rke,  of  Mr.  Hitehmgs,  51. 58.,  being  for  half 
a  yeaHs  rent  for  the  house  and  premises,  situate  in  the  parish 
of  8t  PhiMp  and  8t  James,  Bristol,  due,  &c — ^Daniel 
HoBWOOD."    Horwood  was  the  agent  or  receiver  of  the 
trustees  of  Mr.  and  Mrs.  Clarke,  and  had  been  so  for  a  long 
time;  Hitehings  had  been  paying  them,  without  asking 
the  names  of  his  landlords ;  new  trustees  had  meanwhile 

(a)  6  Exch.  50. 
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been  appointed ;  the  first  set  of  receipts  were  diose  of  ihe  first 
trustees  A.  and  B.,  and  the  second  set,  of  the  new  trustees 
X  and  F.;  and  the  argument  wajs,  that  it  was  not  shewn 
that  the  Defendants  had  any  title,  nor  was  the  trust  deed 
shewn  under  which  the  landlords  were  changed;  but  the 
Court  held  there  was  evidence  to  go  to  a  jury,  without 
proving  the  title  of  the  new  trustees;  and  that^  alUiougb 
the  receipts  given  in  their  time  were  in  exactly  the  same 
form  as  those  given  previously,  there  was  quite  sufficient 
evidence  to  go  to  a  juiy  to  shew  that  the  relation  of  land- 
lord and  tenant  existed.  That  is  as  strong  a  c&se  as 
could  be. 

Then,  what  is  the  result  of  this  acknowledgment  of 
tenancy?  An  acknowledgment  of  tenancy  has  been  held 
in  a  number  of  cases  to  amount  to  estoppel,  so  as  to  pre- 
vent the  party  who  acknowledged  himself  to  be  in  the  po- 
sition of  a  tenant  from  denying  in  any  way  the  right  of  the 
landlord  in  respect  of  the  property  for  which  he  has  been 
paying  rent  In  Oouldaivorth  v.  Knigkt8(a),  according  to 
the  marginal  note,  which  is  correct, — ''Certain  land  was 
vested  in  trustees  upon  trust  to  apply  the  rents  to  the  repair 
of  a  parish  church.  Those  trustees,  in  1818,  demised  to  S. 
for  ten  years,  and  again  in  1828  for  ten  years  more,  which 
lease  expired  in  1838.  During  the  lease  S.  assigned  to 
the  Plaintiff,  and  after  the  expiration  of  it,  the  Plaintiff 
continued  in  possession,  imder  the  trustees,  paying  rent  to 
them.  The  trustees  afterwards,  and  after  the  59th  €lea  3, 
c.  12,  came  into  operation,  namely,  in  1842,  assigned  by 
deed  to  new  trustees,  two  of  whom  were  the  churchwardens 
of  the  parish  at  the  time  that  a  distress  for  rent  was  made ; 
— Held,  that  the  payment  of  rent  to  the  old  trustees  was  evi- 
dence of  a  new  taking  under  them  as  tenant  from  year  to 
year,  which  precluded  tho  Plaintiff  from  contesting  the 


(a)  11  M.  &  W.  337. 
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title  of  the  old  tnistees,  and  that  the  new  trustees  who  1855. 
claimed  under  them  by  deed  of  assignment,  had  a  good 
title  by  estoppel"  That  is  to  say,  the  tenancy  under  the 
lease  having  exjMred,  and  then  the  tenant  having  attempted 
to  raise  questions  on  that  statute  of  Ckorge  the  Third 
which  has  excited  a  good  deal  of  discussion  as  to  whether 
the  title  was  not  divested,  it  was  held,  that  he  had  adcnow- 
ledged  the  title  in  the  old  trustees,  and  the  old  trustees 
having  conveyed  to  the  new  trustees  he  was  estopped 
as  to  them.  Parke,  B.,  puts  this  during  the  argument; 
and  in  the  judgment;  he  says : — "  The  Plaintiff  had  paid 
rent  to  the  old  trustees  more  than  once,  and  this  was  no 
doubt  evidence  of  a  new  taking  under  them  as  tenant  from 
year  to  year."  So,  in  this  case,  the  Defendant's  father 
having  paid  the  rent  for  parish  land,  is  evidence  of  a  new 
taking.  Parke,  B.,  continues,  *'  such  taking  precluded  the 
Plaintiff  from  contesting  the  title  c^  the  old  trustees,  and, 
consequently,  that  of  the  new  trustees,  who  claimed  under 
them  by  an  asdgnment  of  deed,  and  had  a  good  title  by 
estoppel,  suppodng  that  the  estate  had  passed  to  the  cor- 
poration of  the  churchwardens  and  overseers." 

It  is  rather  difficult  to  say  in  this  case  that  the  parish  is 
the  landlord.  They  have  no  legal  estate;  and  in  a  Court  of 
law  there  might  be  some  difficulty  in  establishing  a  legal 
tenancy.  The  case  is  therefore  properly  brought  here  by  the 
Attorney-General  At  the  same  time  I  cannot  allow  the  De- 
fendant to  escape  from  his  liability,  because  there  is  no  legal 
hand  to  which  the  rent  is  now  payable.  I  cannot  permit 
him  to  dispute  the  title  of  the  parish  to  the  land  which  is 
held  by  him  at  this  rent 

But  the  Defendant  says,  allowing  that  I  might  be  estopped 
by  means  of  these  receipts  if  I  could  not  otherwise  ex- 
plain them,  yet  it  is  open  to  me  to  explain  them^  and  I 
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have  given  an  explanation.  T  have  shewn,  that^  though 
I  have  paid  this  money  for  rent  of  parish  land,  I  never 
imagined  that  I  was  holding  parish  land,  but  I  supposed 
that  the  parish  land  was  situated  in  other  places,  and 
it  is  only  by  my  contract  with  other  landowners  that 
this  rent  is  payable  by  me.  I  have  come  to  the  conclu- 
sion, that  it'  is  not  open  to  him  to  say  that  If  he  could 
prove  that  he  had  told  the  parish  ''I  am  paying  you 
and  taking  a  receipt  from  you  as  for  rent  of  parish  land 
now  belonging  to  you,  but  you  have  been  aware  all  the 
while  that  I  was  only  paying  that  sum  in  consequence  of  a 
contract  of  indemnity  between  me  and  other  parties^''  that 
might  raise  a  question  as  to  whether  the  relation  of  land- 
lord and  tenant  existed.  But  all  these  transactions  were 
behind  the  back  of  the  parish.  And  then  another  princi- 
ple is  introduced,  namely,  that  persons  who  make  admis- 
sions on  which  others  are  induced  to  act,  cannot  retract 
them  after  the  other  persons  have  been  thereby  led  to 
do  acts  which  change  their  position.  Independently  of 
the  estoppel  which  is  constituted  by  the  relation  of  land- 
lord and  tenant^  there  is  this  other  proposition,  which, 
for  conciseness,  I  read  from  Taylor  on  "  Evidence/'  2nd 
edit,  voL  1,  p.  670: — "Every  admission  which  has  been 
made  with  the  intention  of  being  acted  upon^  and  which 
has  been  acted  upon  by  another  person,  is  conclusive 
against  the  party  making  it  in  all  cases  between  him  and 
the  individual  whose  conduct  he  has  thus  influenced  It  is  of 
no  importance  whether  such  admission  be  made  in  ex^tees 
language  to  the  person  who  acts  upon  it  or  be  implied  from 
the  g^ieral  conduct  of  the  party  making  it ;  for  in  the  latter 
case  the  implied  declaration  will  be  considered  as  having 
been  addressed  to  every  one  in  particular  who  may  have 
had  occasion  to  act  upon  it ;  and  the  rule  of  law  is  dear, 
that  where  one  by  his  words  or  conduct  wHfuUy  causes 
another  to  believe  in  the  ezistence  of  a  certain  state  of 
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UiingB,  and  induces  him  to  act  on  that  belief  so  as  to  alter        1865. 
his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter,  a  different  state  of  things  exist- 
ing at  the  same  time."    On  the  word  wilfully,  the  author 
ihen  gives  an  extract  from  the  judgment  of  Parke,  R, 
in  FreeTnan  v.  Gook  (a) ;  in  which,  referring  to  this  doo^ 
trine,  he  says: — ^"By  the  term    'wilfully^  in  that  rule, 
we  must  imderstand,  if  not  that  the  party  represents  that 
to  be  true  which  he  knows  to  be  untrue,  at  least  that 
he  means  his  representation  to  be  acted  upon,  and  that 
it  is  acted  upon  accordingly;  and  if,  whatever  a  man's 
real  intention  may  be,  he  so  conducts  himself  that  a  rea- 
sonable man  would   take  the  representation  to  be  true, 
and  believe  that  it  was  meant  that  he  should  act  upon  it, 
and  did  act  upon  it  as  true,  the  party  making  the  repre- 
sentation would  be  equally  precluded  from  contesting  its 
truth."  The  result  is,  that,  if  anyone  makes  a  representation 
to  another  on  which  he  would  reasonably  act,  the  party  mak- 
ing the  representation  is  bound  thereby  and  cannot  recede 
from  it    Here  the  representation  is  very  strong,  namely,  that 
the  Defendant  is  tenant  of  the  charity  land;  can  he  possibly 
withdraw  from  that,  when,  by  continuing  to  make  that 
representation  for  a  series  of  years,  the  parish  have  been 
induced  to  put  themselves  into  a  very-  different  position?   If 
the  Defendant  now  says  "  I  did  all  this  in  a  different  capa- 
city, of  which  I  did  not  inform  you,"  a  question  on  the  Sta- 
tute of  Limitations  might  well  arise  in  favour  of  the  persons 
who  were  the  real  owners  of  the  charity  land,  and  on  whose 
behalf  these  payments  have  been  made^  and  the  parish  who 
have  not  been  informed  of  anything  except  that  the  pay- 
ments were  made  in  respect  of  a  tenancy  from  them.    There 
might,  it  is  true,  be  a  reductio  ad  absurdum,  if,  the  parish 
claiming  six-and-a-half  acres,  it  appeared  that  the  De- 

(a)  2  Ezch.  66a 
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fendant  had  not  so  much  land.  One  answer,  howerei', 
would  be,  that  notice  of  that  £Bu;t  must  then  be  brought 
home  to  the  parish;  and  if  they  had  that  notice,  which 
would  shew  them  that  the  payments  could  not  have  been 
made  in  the  character  represented,  and  if  tbey'had  dealt 
with  that  knowledge,  it  would  be  a  question  whether  they 
could  assume  to  treat  the  payments  as  anything  except 
payments  on  behalf  of  other  persons,  and  not  in  respect  of 
the  Defendant's  land.  But  there  is  no  evidence  of  this 
kind  whatever,  on  the  contrary,  there  was  every  reason  to 
suppose  that  these  payments  were  made,  as  it  is  quite  pro- 
bable they  were,  in  respect  of  parish  land  held  by  the 
Pefendant, 


That  disposes  of  all  the  defences  except  two,  which  I  was 
scarcely  capable  of  following.  I  mean,  those  of  purchase 
without  notice,  and  the  Statute  of  Limitations.  A  party 
who  purchases,  however  tmfortunate,  if  under  mistake,  is 
nevertheless  boimd.  I  must  say  I  never  saw  a  case  in 
which  there  was  less  reason  for  complaint  on  that  grotind 
than  the  present,  because  the  vendor  must  have  had  in  his 
possession  at  the  time  of  the  sale  a  series  of  receipts  taken 
for  these  payments  of  6L  a  year,  and  the  first  question  of 
the  purchaser  would  be, ''  Let  me  see  the  last  receipt  of  the 
rent-charge ;"  and  if  he  had  seen  any  one  of  those  receipts, 
he  would  have  discovered  that  it  wais  not  a  rent-chaige, 
but  a  rent  of  parish  land ;  therefore  there  is  no  question  of 
purchase  without  notice.  The  question  could  hardly  arise, 
as  the  claim  to  this  land  is  of  the  legal  estate.  With 
respect  to  the  Statute  of  Limitations,  that  is  out  of  the 
question  ;  because,  according  to  my  view,  there  has  been  a 
recognition  of  the  title  within  a  few  years. 


ifimUe  of 


Declare,  that  the  several  parcels  of  land  mentioned  in  the  memo- 
nuidum  of  agreement  of  the  1st  of  September,  1634,  signed  by  the 
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Earl  of  Portland  in  the  pleadings  mentioned,  and  therein  stated  to 
oontain  bj  estimation  six-and-a-half  acres,  and  to  be  Ijing  within 
the  new  park  and  several  grounds  of  the  Earl  at  Roehamptan,  are 
Bfubject  to  a  charitable  trust  for  the  benefit  of  the  church  and  the 
poor  of  the  parish  of  Putney;  and  declare,  that  the  lands  comprised 
in  the  said  memorandum  of  agreement  are  the  same  as  those  in  re- 
spect of  which  the  Defendant  and  his  father  paid  the  rent  of  6/.  a 
year  for  rent  of  parish  land. 

Xiet  a  commission  issue  to  inquire  which  are  the  parcels  of  land 
now  in  the  possession  of  the  Defendant,  and  lying  intermixed  with 
his  lands  at  Boehampton  in  the  pleadings  mentioned,  which  are  sub- 
ject to  the  said  trusts  as  being  the  parcels  mentioned  in  the  said 
agreement,  and  let  the  Commissioners  set  out  the  same  by  metes  and 
bounds  accordingly.  And  if  by  reason  of  the  confusion  of  bound- 
aries, or  other  circumstances,  the  Commissioners  shall  not  be  able  to 
distingaish  within  the  lands  held  by  the  Defendant  the  particular 
parcels  of  land  subject  to  the  said  trust,  or  any  one  or  more  of  them, 
then  they  are  to  set  out  such  quantity  of  the  lands  now  in  the  pos- 
session of  the  Defendant  at  Roehamptan  aforesaid  as  may  be  of  equal 
value  with  the  charity  lands,  or  so  much  thereof  as  cannot  be  dis- 
tinguished or  ascertained  as  aforesaid. 

Usual  directions :  Adjourn  further  consideration. — No  costs  to  be 
paid  by  the  Defendant  up  to  the  hearing.  —Liberty  to  apply. 
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ROBERTS  v.  KERSLAKE. 


Julyl2ih^ 
Idth,  d:  nth. 


Henry  Roberts,  by  his  wlll,  dated  and  executed  Praeiie^ 
on  Sunday  the  4th  of  December,  1853,  devised  and  be-  ^^ym^ 
queathed  all  his  property,  both  real  and  personal,  to  his  I^devUavU 
wife  the  Plaintiff,  her  heirs,  executors,  administrators  and  •anity--Co»t9 

assigns,  and  appointed  her  his  sole  executrix.  ^^   ^' 

Heir  at  law, 
Defendant  in 
a  suit  to  eetahlish  a  will,  disputing  the  will  on  the  ground  of  insanity,  does  not  tm  of  course 
loee  his  costs  of  the  trial  of  an  issue  deyisavit  vel  non,  although  he  has  gone  into  evidence 
to  prove  insanity,  and  fieuled;  but  the  question  of  costs  is  in  the  discretion  of  the  Court: 
Obiter. 

Circumstances  under  which  the  heir  in  such  a  case  wiU  lose  his  right  to  costs,  both  at  law 
and  in  equity. 
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1855.  The  testator  died  in  February,  1854,  entitled  to  consi' 

RoBXRTs  derable  real  and  personal  estate.     He  left  the  Defendant^ 

y«iJf.Ag«,  -^^^^  -4.7171,  wife  of  the  Defendant  Kerdake,  his  only  sistor 

and  sole  heiress  at  law. 

The  Defendants  having  disputed  the  wiU,  the  Plaintiff 
filed  her  bill  to  have  it  establishedi  praying  for  an  issue  or 
an  action  in  the  usual  form. 

The  Defendants  by  their  answer  insisted  that  the  will 
was  invalid,  on  the  ground  that  the  testator  was,  as  they 
averred,  of  imsound  mind  at  the  time  of  its  execution. 

On  the  10th  of  Jtme,  1854,  upon  motion  for  a  decree,  the 
Court  decreed  an  issue  devisavit  vel  non,  to  be  tried  at  the 
next  Warwick  Assizes,  with  the  usual  directions  as  to  a  spe- 
cial jury  and  tales. 

The  issue  was  tried  accordingly,  and  resulted  in  a  verdict 
in  favour  of  the  will. 

The  material  facts  in  evidence  upon  the  trial  are  men- 
tioned in  his  Honour's  judgment 

The  Defendants  moved  for  a  new  trial,  which  was  or- 
dered by  the  Vice-Chancellor;  but,  upon  appeal  to  the 
Lords  Justices,  his  Honour's  order  was  discharged. 


The  cause  now  came  on  for  further  directions  upon  the 
equity  reserved. 

Arffumcnt,         Mr.  James,  Q.  0.,  and  Mr.  Bagshawey  Q.  C,  for  the 
Plaintiff. 

A  verdict  having  been  found  in  fovour  of  the  will,  the 
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order  establishing  the  will  is  of  course.  The  only  question 
is  as  to  oo6t&  The  Plaintiff  does  not  ask  that  the  heir 
should  pay  costs;  all  she  contends  for  is  this^  that  the 
Defendants,  having  by  their  answer  set  up  insanity,  and 
occasioned  great  additional  expense  at  the  trial  by  their 
unsuccessful  attempts  to  set  aside  the  will  on  the  ground  of 
insanity,  are  not  entitled  to  costs. 
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The  rules  on  the  subject  of  costs  in  cases  of  this  descrip- 
tion were  laid  down  by  Lord  Eardwicke  in  Bemey  v. 
JEyre  (a).  They  are  these:  That  if  a  devisee  brings  a  bill 
merely  in  perpetuam  rei  memoriam,  and  the  heir  at  law 
does  nothing  more  than  cross-examine  the  witnesses  who 
are  produced  to  conjBrm  the  will,  he  is  entitled  to  liis  cost& 
If  he  examines  witnesses  to  encounter  the  will,  then  he 
shall  not  have  his  costs.  This  is  where  the  bill  does  not 
pray  relief  or  is  not  brought  to  a  hearing.  But  when  the 
cause  is  brought  to  a  hearing,  if  the  heir  at  law  has  an 
issue  directed  to  try  the  will,  and  the  will  is  established,  as 
he  has  a  right  to  be  satisfied  how  he  is  disinherited,  he 
shall  have  his  costs.  If  he  sets  up  i/naomity  or  any  other 
disability  against  the  person  who  Toade  the  will,  and 
fails,  he  shall  not  have  his  costs. 

These  rules  have  been  acted  upon  ever  since  the  date  of 
Lord  Eardwicke* s  decision.  '  And  in  the  recent  case  of 
Orove  V.  Young  (6),  Sir  James  Parker,  V.  C,  not  only 
refused  the  heir  the  costs  of  the  suit,  including  the  costs  of 
the  action — for  it  was  an  action  that  was  directed  in  that 
case  and  not  an  issue — ^but  made  him  pay  the  costs  of  the 
issue  as  to  firaud  and  improper  practices,  and  of  his  going 
into  evidence  in  support  of  them. 

Mr.  RoU,  Q.  C,  and  Mr.  Cairns  for  the  Defendants. 


(a)  3Aik.387,A.D.  1746. 


(6)  5  De  G.  &  S. 
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This  suit  was  instituted,  hot  by  the  heir,  bat  by  the 
devisee  seeking  to  have  the  will  established;  and  wfa^e 
that  is  the  case,  the  question,  whether  the  heir  is  or  is  not 
to  have  his  costs,  does  not,  as  the  Plaintiff  contends,  de- 
pend simply  upon  whether  the  heir  does,  or  does  not»  set 
up  insanity  as  a  defence ;  but  it  depends  upon  this,  whe- 
ther insanity  has  been  set  up  properly  and  with  reasonable 
ground,  and  whether  the  conduct  of  the  heir  at  the  trial 
has  or  has  not  been  vexatious.  This  question  is  one  which 
in  all  such  cases  is  in  the  discretion  of  the  Court,  and 
where  the  defence  of  insanity  has  not  been  unreasonably 
or  improperly  made — ^where  the  conduct  of  the  heir  at  the 
trial  has  not  been  vexatious,  iiie  Court  gives  him  his  costs 
at  law  as  well  as  in  equity. 


The  authorities  from  the  earliest  times  support  this 
view.  Thus  in  Crew  v.  JoUff  (a),  the  Defendants,  »»- 
heiresses,  were  allowed  their  costs  both  at  law  and  in 
equity. 

[The  Vice-Chancellor. — ^The  D^endants  there  did  not 
set  up  insanity.  I  have  always  understood  the  rule  to  be, 
that,  upon  a  suit  by  a  devisee  to  establish  a  will,  and  a 
decree  establishing  the  will,  the  heir  has  his  costs  at  law 
unless  he  sets  up  insanity  or  fraud  If  he  sets  up  insanity 
and  fails,  he  loses  his  costs  at  law;  if  fraud,  he  pays  them.] 

That  rule  would  deprive  the  heir  not  only  of  the  extra 
costs  occasioned  by  that  particular  portion  of  his  defence, 
but  of  the  costs  which  he  would  have  had  as  of  coursa 

In  the  next  case,  however,  taking.the  cases  in  the  order  in 
which  they  were  determined.  Lord  Hardwicke*8  autho- 
rity is  express  both  as  to  insanity  and  fraud.  In  WM 
V.  Cldverden  (6),  after  saying  that  where  an  heir  at  law 


(a)  Free  in  Cb.  93,  A.  d.  1699. 


(b)  2Atk.424,A.D.174S. 
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will  bring  a  bill  to  set  aside  a  will  for  insanity  in  the  tes* 
tator,  when  he  might  have  proceeded  at  law  by  ejectment^ 
it  is  such  a  vexation,  that,  if  he  fails  in  setting  it  aside,  he 
shall  pay  costs  so  far  ad  relates  to  the  controverting  of  the 
will.  Lord  Hardwicke  adds, "  But  where  am,  heir  is  brought 
before  the  Court  as  a  DefencUmt,  even  though  he  should 
ineiet  upon  the  will's  bei/tig  fraudulent  or  the  testator^a 
being  inscme,  and  an  issue  at  law  is  directed  to  try  the 
fraud  or  insanity,  yet  this  Court  will  not  give  costs  against 
him  though  he  fails  in  the  attempt  of  overturning  the  will^ 
but  very  often  allows  the  heir  his  costs"  The  distinction 
there  taken  between  the  position  of  the  heir  as  the  party 
assailant,  and  his  position  as  the  party  assailed,  is  all  ixa-^ 
portant;  and  the  case  is  a  clear  authority  that  Lord  Hardr- 
wicke  considered  the  rule  to  be,  that  where  the  heir  is  the 
party  assailed  the  question  of  his  costs  is  in  the  discretion 
of  the  Court, 
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It  is  impossible  to  reconcile  with  this  decision  the  re- 
port oVBemey  v.  Eyre  (a),  determined  by  the  same  Judge 
only  four  years  afterwards.  That  case,  on  which  the  Plain-* 
tiff's  contention  is  founded,  might  be  an  authority  in 
her  fevour,  if  it  were  correctly  reported,  but  it  is  not* 
What  Lord  Hardwicke  must  have  said  is  this :  "  If  the 
heir  sets  up  insanity,  or  any  other  disability  against  the 
person  who  made  the  will,  and  fails,  he  shall-  not  have  his 
costs  OS  of  course.*'  So  stated,  the  authority  of  Bemey  v. 
Eyre  would  be  consistent  with  Lord  Hardwicke' s  other  de« 
cisions,  but  omitting  those  words  "  as  df  course/'  it  is  inconsis' 
tent.  Five  years  later  the  error  was  corrected  by  Lord  Hard/* 
wicke  himself,  in  Blinkehome  v.  Feast  (fr),  where  the  ques- 
tion is  made  to  turn  not  on  the  defence  but  on  the  propriety 
and  reasonableness  of  setting  up  such  a  defence,  and  the 
rule  is  thus  laid  down  :  "  Where  a  devisee  brings  his  bill  to 


(o)  3  Atk.  387,  A.  D.  1746. 


(6)  1  Dick.  163,  a.d.  1751. 
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perpetuate  testimony,  and  prays  relief,  and  brings  the  cause 
to  a  hearing,  and  the  Defendant,  the  heir  at  law,  insists  on  a 
trial,  and  the  will  is  established,  on  such  trial  the  Court  hath 
in  many  instances  given  costs  to  the  heir,  both  in  this  Court 
and  at  law,  where  he  hath  not  been  veaxUiovSy  nor  guilty 
of  tampering ;  because  he  can  never  afterwards  dispute 
ihewiU"(a). 


White  V.  WUeon  (5),  which  might  have  been  dted  on 
the  other  side,  cannot  be  reconciled  with  the  rule  as  laid 
down  by  Lord  Ha/rduridce,  And  there  it  ia  observable 
that  Lord  Ershme,  C,  goes  further  than  the  Attorney- 
General  had  gone  in  his  argument  against  the  heir;  for  the 
latter  very  properly  admitted  that  the  costs  at  law  were  in 
the  discretion  of  the  Court,  and  said  the  only  question  was, 
whether  the  heir  had  a  probable  ground  for  disputing  the 
testator's  capacity  to  make  a  will;  which  is  all  we  contend 

Orove  V.  Young  (c),  the  only  case  on  which  the  Plaintiff 
relied  beside  Bemey  v.  Eyre,  was  one  in  which  the  conduct 
of  the  heir  Lad  been  extremely  vexatious;  and  on  that 
ground  the  decision  turned.  There  the  heir,  before  the 
institution  of  the  suit^  had  taken  the  initiative  by  an  ac- 
tion against  the  devisees,  disputing  the  validity  of  the  wOL 
He  had  there  had  full  opportunity  of  submitting  all  Mb 
fiBLcts  to  a  jury,  and  had  fidled;  and  notwithstanding  that 
fBulure,  upon  bill  filed  by  the  devisee,  he  again  set  up  the 
incompetency  of  the  testator,  and  fraud  and  improper  prac- 
tice on  the  part  of  the'devisea  This  conduct  on  the  part 
of  the  heir  was  clearly  vexatious;  and  for  such  vezatioos 
conduct  Sir  James  Parke,  Y.  C,  deprived  him  of  lus  costs. 
This  is  clear  from  the  report  (c2),  where  the  law,  as  stated 


(a)  Per  Lord  Hardwicke,  C, 
in  Blinkehame  v.  Feast,  1  Dick. 
153. 


(6)  13Ves.87,91,A.D.  180& 
(e)  6  De  G.  &  S.  38. 
(d)  Id.  4S. 
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by  the  Vice- Chancellor,  is  in  perfect  conformity  with  the 
rule  for  which  the  Defendants  contend     He  admits  the 
question  of  costs  to  be  a  question  in  the  discretion  of  the 
Court,  and  that  the  heir  loses  his  costs  for  improper  con- 
duct, and  that  only.     He  says,  *' When  a  devisee  comes  to 
this  Court  for  his  own  benefit^  to  have  a  will  established 
against  an  heir  at  law  by  a  decree  binding  him,  the  heir  at 
law  is  entitled  to  put  the  devisee  to  the  proof  of  his  title; 
and  in  an  ordinary  proceeding  the  heir  at  law  has  his  costs. 
The  Court  does  not  consider  the  heir  at  law  as  bound  to 
litigate  the  question  with  his  hands  tied;  and  he  is  at 
liberty  to  raise  any  questions  befoie  the  Court  which  may 
be  fairly  necessary  to  determine  the  validity  of  the  wilL 
But'  ort  the  other  hand,  the  heir  at  law  must  suffer  the 
usual  consequence  of  any  litigious  or  vmproper  conduct 
on  his  part;  and  nothing  would  be  worse  than  that  an 
expectation  might  be  entertained,  that,  whatever  might  be 
his  conduct^  an  heir  at  law  should  be  exempted  from  the 
ordinary  consequences  of  improper  litigation.     The  appli- 
cation  of  these  general  prindpUe  mvst  be  in  the  discre- 
tion of  the  Court,"    And  then,  after  commenting  upon 
the   improper  and  vexatious  conduct  which  the  heir  in 
that  case  had  pursued,  he  adds:  "  Where  the  heir  i/mpro- 
perly  raises  a  case  of  vnsamiy  or  incompeteificy  of  the 
teatatoTf  and  £eu1s,  Ihe  usvxd  consequence  is,  that  the  heir 
is  deprived  of  his  costs;  and  in  this  case  I  must  refuse  him 
the  costs  of  the  suit,  including  the  costs  of  the  action,  and 
I  must  make  the  heir  pay  the  costs  of  the  issues  as  to 
fraud  and  improper  practices,  and  of  his  going  into  evidence 
in  support  of  theuL" 


1855. 
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[The  Vicb-Chancellor — I  observe  that  in  another  re- 
port of  Orove  v.  Young,  Sir  J,  Parker  is  reported  to  have 
said  this:  '' The  heir  raising  a  case  of  incompetency  has  a 
right  in  that  suit  to  put  the  devisee  to  the  proof  of  his  title : 
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but  even  in  an  ordinary  caa^  where  there  has  been  no 
judicial  investigation,  the  (n,rcu7nstance  of  (he  heir  ramng^ 
(he  does  not  say  "  improperly  raising  ")  "  a  question  of  the 
incompetency  or  insanity  of  the  testator,  and  &iling,  would 
deprive  him  of  his  cost&  This  being  the  issue  which  the 
heir  has  raised  as  to  the  testator's  competency,  and  which  he 
has  imsucoessfdlly  raised,  I  must  refuse  him  his  costs  of  the 
suit,  including  the  eosts  of  the  issue  of  course  "  (a).  Those 
words  "cf  course"  do  not  appear  in  the  authorised  re- 
port.] 


The  authorised  report  may  be  preirumed  to  be  the  most 
authentic;  and,  according  to  tiiat  report^  the  decision  turned 
entirely  upon  the  circumstance  of  the  defence  having  been 
improperly  made  by  the  heir;  and  the  Court  admitted  that 
the  whole  question  was  in  the  discretion  of  the  Court 

Lastly;  in  the  recent  case  of  Wat&rs  v.  Waters{b),  an 
heir  at  law,  who  had  disputed  a  will  on  the  ground  of  in- 
sanity, though  he  &iled,  was  allowed  the  costs  of  the  issue 
at  law,  as  it  was  not  shewn  that  he  had  raised  the  issue  im- 
properly or  dishonestly.  The  Vice-Chanceller  said,  the  true 
question  was,  whether  or  not  the  heir  had  improperly  or 
dishonestly  raised  the  question  of  the  testator's  insanity. 
If  he  had  not  done  so,  though  he  might  have  been  unsuc- 
cessful, it  was  not  a  matter  of  course  that  he  should  be 
deprived  €{  the  costs  of  that  action. 

Such  is  the  state  of  the  authorities,  and  the  reason  of  tiie 
rule  is  manifest  It  it  one  thing  for  the  heir  to  take  the 
initiative  in  disputing  the  will,  it  is  another  when  he  is 
brought  before  the  Court  by  the  devisee  seeking  to  have  the 
will  established.     In  the  latter  case  the  object  of  the  suit  is 


(a)  16  Jut.  1100. 


(b)  y.  C.  /Shkift,  June  18th,  1854, 
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to  perpetuate  testimony.  The  Plaintiff's  object  is  to  have  the 
question  of  the  validity  or  invalidity  of  the  will  set  at  rest  at 
once  and  for  ever.  For  that  purpose  he  needs  a  real,  not  a 
sham,  defenca  The  heir  must  do  his  utmost  to  dispute  it 
He  must  dohis  utmost  then  and  there.  He  will  not  be  allowed 
five  years  later  to  suggest  insanity,  or  any  other  objection. 
"  He  can  never  afterwards  dispute  the  will''  (a).  So  long  as  he 
raises  no  objection  vexatiously,  unreasonably,  or  improperly, 
the  Court  undertakes  to  protect  him  from  costa  That  un- 
dertaJdng  is  an  unmeaning  nullity,  a  delusion  and  mockery, 
if,  after  all,  the  heir  is  to  fight  the  battle  "  with  his  hands 
tied''  (b),  at  the  peril  of  losing  all  if  he  makes  a  real  de- 
fence. 
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Besides,  the  conscience  of  the  Court  is  to  be  satisfied  as 
to  the  validity  of  the  will;  and  if  the  Court  abstams  from 
taking  any  active  steps  to  test  its  validity,  it  is  precisely 
because  it  presumes  the  heir,  being  a  party,  will  do  his 
utmost;  and  this  presumption  runs  through  the  whole  of 
this  portion  of  the  practice  of  the  Court 

•  [They  then  proceeded  to  comment  upon  the  evidence 
with  the  view  of  shewing  that  the  question  of  the  com- 
petency of  the  testator  was  one  properly  put  in  issue  by  the 
Defendants,  and  contended  that  the  Defendants  were  there- 
fore entitled  to  their  costs  as  well  at  law  as  in  equity.] 


The  hearing  of  this  cause  being  now  resumed,  the  ViCE- 
Chancellob  said,  that  he  had  made  inquiry  of  the  learned 
Judge  by  whom  the  cause  of  Waters  v.  Waters  (c)  was  de- 


Julif  l2th. 


(a)    Per  liord  Sardwickty  C,     in  Onyve  v.  You/ng,  5  De  G.  &  S. 
in  Blinkehorne  r.  Feast,  1  Dick.     41. 
153.  (c)    Vice-chancellor     Stuart, 

{b)  Per  Sir  James  Parker,Y,  C,     18th  June,  1854. 
VOL.    I.  D  D  D  K.  J. 
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cided,  and  had  ascertained  that  the  decision  was  in  eflbct 
as  represented  by  counsel  at  the  bar.  With  r^ard  to  the 
discrepancy  between  the  two  reports  of  Qrove  v.  Yowng, 
the  authorised  report  of  that  case  might  be  presumed  to 
have  been  approved  of  by  the  late  Vice-Chancellor  Sir 
James  Parker ,  and  possibly  an  alteration  had  been  made 
by  him  advisedly.  Upon  the  whole  of  the  authorities,  there 
appeared  to  be  in  reference  to  the  question  of  costs  an  im- 
portant distinction  between  the  position  of  the  heir  when 
he  was  the  assaUant,  and  his  position  when  he  was  the  party 
assailed;  and  the  Court  was  obliged  to  the  Defmdant's 
counsel  for  calling  attention  to  that  distinction.  The  ques- 
tion of  costs  being  in  the  discretion  of  the  Courts  he  must 
call  for  a  reply. 


Mr.  James,  Q.  C,  in  reply. 
Judgment  reserved. 


Jvly  Vlth. 
JudgmcfU. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

The  sole  question  in  this  case  is,  whether  or  not  the  heir 
is  entitled  to  her  costs  of  an  issue  which  has  been  tried  as 
to  the  validity  of  the  will  of  her  brother  Henry  Roberts, 


I  certainly  had  been  under  the  impression,  from  the  lan- 
guage of  Lord  Hardmicke  in  Berney  v.  Eyre  (a),  imd  the 
language  which  has  been  used  on  this  subject  in  other  cases, 
that  a  definite  rule  had  been  fixed,  that,  although,  on  the 
one  hand  the  heir  is  absolutely  entitled,  as  of  course,  to  his 
costs,  where  he  merely  stands  by  on  the  trial  of  an  issue,  to 
see  whether  the  wUl  is  well  proved,  yet,  on  the  other  hand, 
if  the  heir  set  up  an  opposition  impeaching  the  competency 


(a)  3  Atk.  387. 
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of  the  testator  to  make  a  will,  he  is  deprived  of  his  costs  if 
he  fail.  However,  I  am  quite  satisfied  from  the  case  cited 
from  Di€ken8(a),  as  well  as  the  last  decision  on  this  subject  of 
Vice-Chancellor  Stuart  (6),  that  it  is  still  a  matter  which  is 
in  the  discretion  of  the  Court,  even  if  the  heir  set  up  such  a 
defence  as  I  have  mentioned  No  doubt  the  option  of  the 
heir  ajs  to  the  course  to  be  taken  by  him  must  be  shewn  to 
have  been  duly  exorcised  If  it  was  merely  a  vexatious 
opposition  on  his  part,  the  heir  is  made  to  pay  the  costs. 

What  seems  to  me  to  be  the  fair  course  in  this  case  is, 
to  try  whether  or  not  if  this  were  the  case  of  an  infant 
next  of  kin  claiming  th^  personal  estate  of  the  deceased, 
(in  which  case  he  would  be  entitled  to  an  inquiry  at 
Chambers  whether  it  was  for  his  benefit  that  probate 
should  be  resisted),  the  Court  would  think  it  right  that 
such  risk  should  be  incurred 
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Looking  through  the  evidence  with  reference  to  the 
question  whether  or  not  the  sanity  of  the  testator  has  been 
established,  if  that  point  were  open,  I  concur  in  the 
judgment  as  to  his  sanity.  It  is  clear,  that  all  that  has 
been  proved  is  that  the  testator  was  a  man  of  violent 
habits  and  character  of  mind,  and  subject  to  great  parox- 
ysms of  passion ;  but  this  never  seems  to  have  assumed 
the  form  of  lunacy.  Several  violent  fits  of  delirium  seem 
to  have  occurred ;  but  except  these,  there  is  nothing  to 
prove  he  was  insane.  This  is  the  effect  of  the  evidence  of 
all  the  medical  men.  The  testator  was  not  in  a  condition 
of  permanent  lunacy;  and  I  think  it  is  proved  beyond 
doubt  that  he  was  sufficiently  quiet  and  competent  to 
transact  business  on  Sunday  the  4th  of  December— ^the 
day  on  which  the  will  was  executed. 

(a)  Blinkehorm  v.  Feast,  1  Dick.  153. 

(6)  Waters  v.  Waiters,  Yioe-Chancellor  SiuaH,  18th  June,  1854. 

D  D  D  2 
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On  the  other  hand,  there  are  &ciB  stated,  which  made  it 
necessary  for  me  to  read  all  the  evidence;  and  if  the  heir 
had  been  residing  at  a  distance,  and  had  not  been  ac- 
quainted with  the  testator,  but  had  only  heard  these  facts 
narrated,  there  would  have  been  enough  to  justify  the 
Court,  in  such  a  state  of  circumstances,  in  saying  that  there 
was  ground  to  contest  the  testator's  sanity. 


It  appears  that  on  Saturday,  the  3rd  of  December,  the 
day  before  the  will  was  executed,  the  medical  man  had 
recommended  that  persons  should  be  in  the  house,  to 
prevent  the  testator  firom  doing  violence  to  himself  Some 
degree  of  delirious  delusion  is  proved  to  have  been  mani- 
fested on  that  day,  and  also  on  Monday  the  5th  of  De- 
cember, the  day  after  the  execution  of  the  will;  and,  con- 
sidering these  facts  alone,  it  would  have  been  perfectly  &ir 
and  right  that  the  heir  should  have  contested  the  matter. 

But  the  facts  on  the  other  side  are  these :  The  heir  re- 
sided in  the  town,  and  knew  her  brother,  the  testator,  wdl, 
and  was  in  firequent  communication  with  him.  Then  there 
was  clearly  no  impropriety  or  concealment  about  obtain- 
ing the  will ;  on  the  contrary,  on  the  Saturday  the  heir 
had  a  communication  from  the  Plaintiff,  who  takes  the 
entire  benefit  under  the  will,  in  which  the  Plaintiff  says,  she 
is  glad  that  the  solicitor  of  the  deceased  had  recommended 
that  the  will  should  be  mada  The  heir  saw  all  that  was 
in  the  note  written  by  the  solicitor,  including  the  repre- 
sentation that  he  could  not  answer  for  the  testator's  being 
sane  more  than  three  days  longer.  If  she  had  suggested 
any  difficulty  with  reference  to  making  the  will,  it  might 
have  been  different,  but  she  did  not,  although  she  had  a 
frank  conversation  with  the  Plaintiff  and  other  persons  on 
the  subject  The  heir  did  not  herself  suggest  that  the 
testator  was  in  a  fit  state  to  make  a  will,  but  she  made  no 
representation  to  the  contrary ;  and  I  judge  now  from  her 
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own  acts^  that  her  impression  at  the  time  was  not  that  her 
brother  was  mifit  to  make  a  will,  on  the  contrary,  it  ap- 
pears that  she  said  she  thought  it  right  that  some  sug- 
gestion should  be  made  to  him  to  remember  herself,  his 
sister.  The  witness  who  gives  this  evidence  is  entirely 
disinterested  in  the  matter. 
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I  do  not,  however,  rely  on  that  alona  It  appears  that 
the  heir  was  not  satisfied  with  her  brother's  medical  at- 
tendants, and  thought  he  ought  to  have  other  advice;  and 
accordingly  Dr.  Jeffreaon — ^a  physician  of  eight  years  stand- 
ing, who  knew  the  testator  weU,  who  had  voted  for  him  at 
an  election  as  one  of  the  Board  of  Health,  and  evidently 
considered  him  a  shrewd  man — was  called  in  at  her  express 
request  on  Tuesday  the  6th  of  December,  and  attended  the 
deceased  on  that  day  and  for  some  days  subsequently.  In 
his  evidence  he  notices  the  fits  of  deliriimi  under  which  the 
deceased  then  laboured.  That  they  were  mere  deliriimi  fits 
I  think  is  clear  upon  the  evidence.  Dr.  Jeffreaon  attended 
the  testator  during  these  fits»  and  after  his  decease  he  came 
to  the  conclusion,  when  the  matter  of  the  will  was  spoken 
of,  that  the  testator's  mind  was  clear  enough  to  enable  him 
to  make  a  will. 


If  I  had  been  told  in  Chambers  that  a  medical  man  had 
attested  the  will,  and  also  a  solicitor  whose  character  is  im- 
impeached,  and  that  Dr.  ConoUy  had  also  been  called  in, 
if  there  were  no  evidence  before  me  of  what  he  would  say, 
yet  there  being  evidence  that  the  heir  had  the  means  of 
communicating  with  the  testator,  and  sending  to  him  another 
medical  man  selected  by  herself,  and  that  such  medical 
man  had  accordingly  visited  the  deceased,  and  that  this 
person  had  stated  upon  oath  that  the  testator's  mind  was 
clear  enough  to  enable  him  to  make  a  will,  I  could  not  con- 
sider it  right  for  an  infant  to  resist  such  a  case  as  that,  un- 
less there  were  strong  counter  evidence. 
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Now^  the  evidence  on  the  other  side  is,  that  men  were 
sent  to  be  with  the  testator  to  prevent  his  hurting  himself; 
that  a  post  mortem  examination  was  made,  and  that  it  ap- 
peared on  such  examination  that  the  testator  had  struc- 
tural disease  of  the  brain  for  a  period  which  included  the 
time  when  he  made  this  wilL  Happily  the  rights  of  parties 
are  not  affected  by  speculations  on  what  may  be  the  con- 
sequence of  structural  disease  of  the  brain  in  these  cases, 
for  such  a  doctrine  would  be  very  dangerous  in  its  efifecta 
Dr.  Jeffreaon  was  present  at  the  post  mortem  examina- 
tion, and  might  have  informed  himself  of  the  view  on  the 
subject  entertained  by  the  other  medical  men  in  attend- 
ance, and  might  have  ascertained  whether  any  of  the  per- 
sons then  present  would  say  that  the  testator  was  of  un- 
sound mind  If  they  had  said  that  they  could  not  give 
that  opinion — ^if  they  had  only  said  they  observed  some 
evidence  of  diseased  action  in  the  deceased,  and  the  like, — 
I  should  have  been  clearly  of  t)pinion  that  this  contest  was 
one  which  ought  not  to  have  been  entered  into — ^that  such 
a  contest  as  to  insanity  ought  not  to  have  been  entered  into 
on  the  part  of  the  heir. 

Under  these  circumstances,  I  cannot  think  it  right  that 
the  Plaintiff  should  bear  any  portion  of  the  Defendants' 
expenses  of  this  contest;  and  the  Defendants  having  set  up 
insanity  by  their  answer,  the  right  course  will  be,  that  they 
should  have  no  costs  in  this  Court 
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JONES  V,  WELCH  (a).  /t%  27th. 

.1  HIS  was  a  suit  for  the  dissolution  of  a  partnership  for  a  Practiee—lHs' 
term  between  two  surgeons,  who  were  entitled  to  share  the  Partntr^ip-- 
profits  equally,  on  the  ground  that  the  Defendant  had  be-  q^I^^^^^ 

come  a  lunatic,  though  not  so  found  by  inquisition.  . 

for  diflsolution 

By  the  decree  it  was  declared,  that  the  partnership  was  g^ip^the 

dissolved  as  from  the  date  of  the  decree,  and  the  usual  ao-  ground  that 

the  Defendant 

counts  were  directed.  had  become  a 

lunatic,  though 

not  BO  found 

l^y  inquisition, 

The  cause  now  came  on  for  further  consideration,  and  decree  decla^ 
the  only  question  was  as  to  the  costs  of  the  suit.  ^^  ^®  P??^ 

•^    *  nership  dis- 

Bolved,  to  be 

^ paid  out  of  the 

partnership. 

Mr.  Bevir,  for  the  Plaintiff,  contended  that  the  costs  of 
both  parties  ought  to  be  paid  out  of  the  partnership  asset& 

Mr.  Archibald  Smith,  for  the  Defendant,  that  there 
should  be  no  costs  on  either  side. 

It  appeared,  on  reference  to  the  decree  on  further  direc- 
tions, in  the  case  of  Beach  v.  Frolich  (b),  that  in  that  case 
the  costs  were  paid  out  of  the  partnership;  and  the  Vice- 
Chancellor,  considering  that  to  be  the  proper  course,  made 
a  similar  order. 

(a)  Ex  relatione  Mr.  Archt"  Beported  on  appeal  from  the 
bald  Smith,  original  decree,  1  Ph.  172. 

(6)  Reg.  Lib.  1843  a,  fo.  1749. 
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ABSTRACT. 
See  Vendor  and  Purchaser,  4. 

ACQUIESCENCR 

See  Eailwats. 

Resuling  Trust. 
Specifio  Performance,  1. 

ADVANCEMENT. 

See  WiLL>  15. 

Settlement  of  lands  to  the  use  of 
cliildren  as  the  parents  should  ap- 
point, and  in  default  of  appointment 
to  the  children,  as  tenants  in  com- 
mon in  taiL 

There  being  only  two  children,  a 
son  and  a  daughter,  the  father  on 
the  daughter's  marriage  advanced 
her  a  sum  exceeding  in  value  her 
moiety  of  the  lands ;  and  by  the  set- 
tlement executed  previous  to  her 
marriage,  it  was  declared  that  such 
sum  was  advanced  and  agreed  to  be 
accepted  and  taken  in  lieu,  bar,  and 
full  satisfaction  of  all  and  every  sum 
and  sums  of  money,  legal  and  bene- 
ficial estates  and  interests  whatso- 


AFFIDAVIT. 

ever,  to  which  she  then  was  or  at 
any  time  thereafter  should  be  en- 
titled imder  the  settlement  made  on 
the  marriage  of  her  parents : — Eddy 
that  the  daughter  was  absolutely 
barred  of  all  estate  and  interest  in 
the  settled  lands,  and  that  the  whole 
of  such  lands  became  vested  in  the 
son  as  tenant  in  tail 

In  such  cases  there  is  a  presump- 
tion,— Pliable  however  to  be  rebutted 
by  evidence  to  the  contrary — ^that 
the  father  in  so  advancing  one  child 
intends  to  clear  the  property  of  the 
claim  of  that  child  for  the  benefit  of 
his  other  children,  not  of  himself, 
and  so  as  to  let  such  other  children 
have  the  benefit  of  the  advanced 
child's  share. 

Sir.  W.  GrarU^s  decision  in  Folkes 
V.  Western  (9  Ves.  456),  maintained, 
and  shewn  to  be  consistent  with  FiU 
V.  Jackson  {2  Bro.  C.  C.  51),  al- 
though some  of  Sir  W,  Grant's  rea- 
sons are  not  satis£EU$tory.  Lee  v. 
Head,  620 

AFFIDAVrr. 

See  Evidence,  4. 
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AGREEMENT. 

See  Company. 
Copyright. 
Railways,  2. 
Specific  Performance,  1. 

AMENDMENT. 

See  Pleading,  3,  4. 
Practice,  2,  3. 
Specific  Performance. 

APPORTIONMENT. 

See  Will,  8. 

*Land,  which  was  deTised  by  a 
will  dated  in  1795  to  A.  for  life, 
with  remainder  over,  was  taken  by 
a  Railway  Company  under  the  pow- 
ers of  their  special  Act,  and  the 
purchase-money  was  duly  ascertained, 
paid  into  Court,  and  invested  in 
Consols,  and  the  dividends  ordered  to 
be  paid  to  the  tenant  for  life.  The 
tenant  for  life  died  in  February, 
1853.  In  October  in  that  year,  the 
remainderman  petitioned  for  the 
transfer  of  the  fund,  and  payment  of 
the  last  dividend  to  him  : — ffeld, 
that  the  money  in  Court  could  not 
be  considered  as  land,  for  the  purpose 
of  the  Apportionment  Act  of  1738 ; 
and  that,  therefore,  the  executors  of 
the  tenant  for  life  took  no  part  of 
the  last  half-year's  dividend  In  re 
James  Longwarthy  1 

ARBITRATION. 

The  12th  section  of  the  Common 
Law  Procedure  Act^  1854,  authorises 
the  Court  to  appoint  an  umpire  in 
an  arbitration  which  was  com- 
menced before  the  passing  of  the 
Act. 

The  3rd  clause  of  that  section  ap- 
plies to  references  to  arbitration  not 
only  made  by  any  "  document,"  but 


also  otherwise,  as  by  Act  of  Parlia- 
ment or  by  parol  In  re  William 
Hind  Lord,  90 

AUTHOR. 
See  Copyright. 

BANKRUPTCY. 
See  Jurisdiction,  4. 

BILL  OF  EXCHANGE 
See  Jurisdiction,  6. 

BOROUGH  ENGLISH. 
See  Descent. 

BOUNDARIES. 
See  Chabitable  Tbuot,  3. 

CALLS. 
See  Company. 

CHARITABLE  TRUST. 
See  Will,  10,  U. 

1.  Grammar  school  founded  bj 
King  Edtoard  the  Sixths  endowed 
with  lands  of  dissolved  chantries  and 
guilds,  and  incorporated  of  four  go- 
vernors, such  governors  havingpower, 
with  the  advice  of  the  hiAop^  to 
make  statutes  and  ordinances  ood- 
ceming  the  order,  government,  and 
direction  of  the  master,  undei^nutster, 
and  scholars,  and  other  things  touch- 
ing and  concerning  the  school,  and 
the  order,  government,  preservatioD, 
and  disposition  of  its  revenues. 

A  proposal  to  insert  in  a  general 
scheme  for  the  management  of  the 
school,  provisions  for  the  a]^)oiiit- 
ment  of  eight  persons  under  the 
name  of  trustees,  to  constitute,  with 
the  governors,  a  board  of  manage- 
ment, which  should  have  the  admi- 
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nistraiion  of  the  property,  and  con- 
trol over  the  general  goyemment 
and  management  of  the  school,  was 
rejected,  the  Court  being  of  opinion, 
that,  even  if  it  had  junsdiction  to 
appoint  such  a  board,  to  do  so  was 
not  expedient,  either  with  a  view  to 
the  administration  of  the  school 
property, — ^the  income  not  exceeding 
600^9  and  there  being  no  proof  of 
mal-adminiBtration  on  the  part  of 
the  governors, — or  to  the  better  go- 
vernment and  management  of  the 
scbooL 

Whether  the  Court  has  jurisdic- 
tion to  appoint  such  a  board,  even 
under  the  powers  given  by  the  Act 
3  &  4  Vict.  c.  77— Qucere. 

Glauses  by  which  it  was  proposed 
on  the  one  hand  to  exempt  children 
whose  parents  or  guardians  should, 
on  conscientious  grounds,  object 
thereto,  from  instruction  in  the 
Scripting  or  in  the  catechism, 
liturgy,  doctrine,  or  discipline  of  the 
Church  of  England;  and,  on  the 
other  hand,  to  require  that  the  scho- 
lars should  be  taught  in  the  Scrip- 
tures, and  in  the  catechism,  liturgy, 
doctrine,  and  discipline  of  the  Church 
of  England,  were  also  rejected,  the 
subject  of  religious  instruction  being 
one  which  ought  to  be  left  to  the  di- 
rection of  the  governors,  with  the 
advice  of  the  bishop. 

HMj  however,  that  a  general 
scheme  for  such  a  school  would  be 
imperfect,  without  some  positive 
dii^tction  respecting  religious  instruc- 
tion ;  and  that  the  scheme  in  ques- 
tion should  contain  an  express  direc- 
tion, that  the  scholars  shoidd  be 
instructed  in  religion,  according  to 
such  statutes  and  ordinances  as 
should  be  made  from  time  to  time  by 
the  governors,  pursuant  to  the  pow- 
ers contained  in  the  charter. 

Such  grammar  schools  were  found- 
ed, not  only  for  teaching  grammar, 

E  E 


but  also  for  sound  religious  educa- 
tion, which,  looking  to  the  period  at 
which  the  schools  were  founded, 
must  mean  education  according  to 
the  doctrine  and  discipline  of  the 
Church  of  England. 

Whether  foundations  for  instruc- 
tion of  any  kind  did  not,  at  least 
down  to  the  time  of  King  Charles 
the  First,  necessarily  involve  reli- 
gious teaching — Quotre,  In  re  The 
Chehna/ord  Grammar  School,       543 

2.  A  bequest  of  4500^  to  the  mayor 
and  corporation  of  NeyxMsUe,  in 
trust  for  the  purpose  of  establii^ing 
a  hospital  for  twelve  poor  widows, 
with  a  monthly  allowance  of  20«.  to 
each,  the  surplus  to  be  applied  in 
providing  for  them  coals  and  cloth- 
ing annually,  or  any  other  necessary 
they  may  require.  The  above  be- 
quest to  be  carried  into  effect  at  the 
death  of  the  testator's  sisters,  or 
during  their  lives  if  they  should 
think  proper,  in  which  case  they 
should  be  allowed  to  name  the  first 
inmates : — Hdd,  that  the  Court  could 
not  execute  this  trust  without  pro- 
viding permanently  a  house  for  a 
hospital,  and  therefore  the  gift  was 
void. 

Nor  was  the  gift  rendered  v^d 
by  proof  that  the  testator  was  a 
member  of  the  corporation  of  New- 
casUe,  and  that  he  knew  the  corpora- 
tion had  been  in  the  habit  of  supply- 
ing land  for  the  purpose  of  establish- 
ing charities  which  were  endowed 
by  like  bequests;  for  the  will  should 
point  specifically  to  land  already  in 
mortmain,  as  that  to  which  the  gift 
waa  intended  to  apply,  in  order  to 
avoid  the  effect  of  the  statute.  Dwnn 
V.  Boumae,  596 

3.  An  information  on  behalf  of  the 
poor  of  the  parish  of  P.  stated  an 
agreement,  dated  in   1634,   by  the 
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then  Earl  of  Portlandy  which  recited 
that  there  lay  in  his  park  at  R., 
divers  parcels  of  land,  which  con- 
tained about  six-and-arhalf  acres,  and 
belonged  to  the  poor  of  the  parish 
of  P,,  for  which  lands,  lying  dis- 
persed in  his  said  grounds,  being 
theretofore  ordained  for  good  and 
charitable  uses,  the  Earl  was  desi- 
rous to  give  a  full  yearly  rent  and 
satisfaction,  and  thereby  promised 
and  agreed  to  pay  to  the  church- 
wardens and  overseers  of  P,  for  the 
time  being,  yearly,  the  sum  of  %L, 
and  the  Ea^l  thereby  further  pro- 
mised and  agreed  to  make  such  fur- 
ther assurance  thereof  as  by  counsel 
should  be  advised,  and  to  set  out  suf- 
ficient land  of  a  better  value  for  per- 
formance thereof  which  he  would 
either  tie  for  the  payment  of  the  said 
yearly  rent,  or  otherwise  assure  and 
convey  to  such  person  and  persons, 
and  their  heirs,  as  by  the  vestry  of 
the  said  parish  should  be  nominated, 
to  be  feoffees  in  trust  of  the  same. 
No  conveyance  was  shewn  to  be 
made  in  pursuance  of  this  agree- 
ment. It  appeared,  from  entries  in 
the  parish  books,  that  the  Earl  and 
his  successors  in  the  ownership  of 
part  of  his  land  (which  had  since 
been  divided)  had  paid  every  year 
6^.,  which  was  expressed  in  such  en- 
tries to  be  rent  of  parish  land ;  and 
that  in  1849  a  receipt  was  accepted 
by  the  then  owner  of  part  of  the 
Earl's  land  for  6^.  for  "  rent  of  parish 
land."  Eddy  that  it  could  not  be 
presumed  in  the  face  of  this  evidence 
that  there  had  ever  been  any  sale  of 
the  parish  land  to  the  Earl  in  con- 
sideration of  a  rentcharge. 

In  the  agreement  the  amoimt  of 
the  rent  was  written  upon  an  era- 
sure, and  it  was  only  signed  by  the 
Karl  of  PorUcmd;  but,  being  pro- 
duced out  of  the  custody  of  the  pa- 
ri.-? h  officers,  Held,  that  it  was  evi- 
d.  :jce  for  a  jiuy,  coupled  with  the 


entries  in  the  parish  books^  to  prove 
that  the  rent  mentioned  in  thoee  en- 
tries was  the  same  as  that  stipulated 
to  be  paid  in  such  agreement,  and 
that  therefore  the  agreement  was  to 
pay  6^.  a  year  in  re^>ect  of  mx-ond- 
arhalf  acres  of  land  belonging  to  the 
parish. 

The  books  in  which  the  said  en- 
tries were,  being  the  churchwarden^^ 
books,  and  appearing  to  have  been 
audited,  and  being  produced  from 
the  proper  ciistody,  although  not 
signed  by  any  one-^ffdd,  that  the 
entries  were  good  evidence  of  the  re- 
ceipt, by  the  parish,  of  61,  yearly  for 
rent  of  ][)arish  land. 

A  receipt,  dated  1849,  produced 
fix>m  the  custody  of  the  owner  d 
part  of  the  Earl's  estate,  and  ex- 
pressed to  be  for  €/.  for  one  year's 
rent  of  parish  land.  Held  to  be  evi- 
dence against  him,  that  pariah  land 
was  included  in  the  estate  in  his  poft- 
session,  and  that  he  was  tenant  of 
the  parish  in  respect  of  such  land; 
and  Ifeldf  that  he  was  estopped  by 
such  receipt  from  disputing  the  titb 
of  the  parish. 

Successive  owners  of  freehold  lands, 
with  which  parish  lands  were  mixed, 
being  tenants  from  year  to  year  of 
the  parish  lands,  Bdd,  that  they  had 
a  duty  imposed  upon  them  to  keep 
such  lands  distinct;  and  that,  there- 
fore, the  present  owner  could  not 
defend  himself,  by  his  want  of  pri- 
vity with  the  former  owners  in  the 
tenancy,  against  a  suit  by  the  At- 
torney-General on  behalf  of  the  poor 
of  the  parish,  to  ascertain  the  boun- 
daries of  the  parish  lands. 

Where  such  successive  owners  for 
a  long  time  past  had  paid  a  certain 
rent  to  the  parish,  and  taken  receipts 
from  the  collectors  expressed  to  be 
"  for  rent  of  parish  land,"  Held,  that 
the  present  owner  could  not  be  al- 
lowed to  prove  that  the  very  land 
belonging  to  the  pariah  was  not  in 
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his  possession/ and  that  the  rent  had 
been  paid  by  him  and  his  imme-diate 
predecessors  by  virtue  of  a  contract 
of  indemnity  between  them  and  the 
actual  holders  of  the  parish  land, 
because  the  successive  owners,  by 
accepting  such  receipts,  had  made  a 
representation,  to  which  the  parish 
had  been  induced  to  trust,  that  they 
had  parish  land  in  their  possession. 

A  purchaser  of  land  from  an 
owner  who  had  been  paying  this  rent 
to  the  parish  upon  such  receipts, 
hdd  to  have  notice  that  part  of 
the  land  purchased  belonged  to  the 
pariah. 

Payment  of  rent  and  acceptance 
of  such  a  receipt  constituted  an  ac- 
knowledgment which  prevented  the 
operation  of  the  Statute  of  Limita- 
tions.    AUomey-Genercd  v.  Stephens^ 
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CHEQUK 
See  Power  of  Appointment,  2. 


CHILDREN. 

See  Illegitimate  Children. 
Will,  2. 

COMMANDITE,  SOClfeTE  EN. 
See  Partnership,  1. 


COMPANY. 

See  Partnership,  2. 
Winding-up  Acts. 

Upon  the  dissolution  of  a  chartered 
company,  the  distribution  of  its  as- 
sets among  the  shareholders  must  be 
regulated  by  a  consideration  of  the 
entire  contract  inter  se,  created  as 
well  by  the  dealings  of  the  company 
as  by  the  terms  of  their  charter  and 
Acts  of  Parliament. 


The  charter  of  the  Ifew  Zealand 
Company,  after  recognising  the  fact 
that  100,000^.  had  been  subscribed 
as  the  company's  capital  by  paid  up 
shares  of  25L  each,  and  that  200,000^. 
more  was  to  be  raised,  declared  that 
the  capital  of  the  company  should 
be  300,000;.,  in  shares  of  251  each, 
of  which  at  least  two-thirds  should 
be  paid  up  within  twelve  months 
from  the  date  thereof,  but  that  the 
charter  should  be  in  full  force  not- 
withstanding the  remaining  one-third 
should  not  have  been  paid  up ;  and 
provided,  that  the  proprietors,  be- 
fore or  after  any  «dl,  might  pay 
money  in  advance  upon  their  shares, 
and  that  the  company  should  pay  in- 
terest upon  the  moneys  so  paid  in 
advance,  and  that  every  shareholder 
should  be  entitled  to  the  ''profits 
and  advantages"  attending  the  capi- 
tal, in  proportion  to  the  number  of 
shares  held  by  him.  By  the  deed  of 
settlement,  it  was  provided,  that  the 
concurrence  of  three-fourths  of  the 
shareholders  should  be  necessaiy  to 
enable  the  directors  to  make  calls. 
The  company  afterwards  raised  an 
additional  100,000^.  by  8000  251. 
shares,  on  which  only  12^.  10«.  was 
paid.  They  divided  profits  in  pro- 
portion to  the  amoimt  actually  paid. 
On  the  dissolution  of  the  company : 
ffeld,  that  the  assets  were  divisible 
on  the  same  principle,  and  that  the 
shareholders  who  had  paid  up  25L 
per  share  were  not  entitled  to  have 
12^.  10^.  per  share  first  paid  to  them, 
nor  were  they  entitled  to  be  paid 
interest  on  that  sum.  Somes  v. 
Currie,  605 

CONDITION. 
See  Will,  7. 

CONDITIONS  OF  SALR 
/Siee  Vendor  and  Purchaser,  1,4,  5. 
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COPYRIGHT. 


COSTS. 


CONTINGENT  INTEREST. 
See  Descent. 

COPYRIGHT. 

An  agreement  in  writing  between 
an  author  and  certain  publishers, 
that  they  should  print,  reprint,  and 
publish  his  book,  upon  condition  that 
the  author  should  prepare  it  all  be- 
fore a  certain  day,  and  should  correct 
the  press,  and  that  the  publishers 
should  direct  the  mode  of  printing  and 
pay  all  the  expenses  and  take  all  the 
risk  of  publishing,  and  out  of  the  pro- 
duce e&ould  first  repay  such  ex- 
penses and  then  divide  the  profits 
between  themselves  and  the  author 
equally ;  and  that  if  all  the  copies 
should  be  sold  and  a  new  edition 
should  be  required,  the  author  should 
prepare  the  same,  and  the  publishers 
should  print  and  publish  it  on  the 
same  conditions ;  and  that,  if  all  the 
copies  of  any  edition  should  not  be 
sold  in  five  years  from  the  time  of 
publication,  the  publishers  might  sell 
the  remaining  copies  by  auction  or 
otherwise,  in  order  to  close  the  ac- 
count : — Heldf  to  be  a  personal  con- 
tract by  the  author,  and  not  a  con- 
tract for  an  assignment  of  his  copy- 
right; and  that,  therefore,  the  bene- 
fit thereof  could  not  be  assigned  by 
the  publishers. 

One  of  the  publishers  having  re- 
tired from  the  partnership,  another 
person  was  admitted,  and  subse- 
quently the  remaining  partner,  who 
had  been  a  party  to  the  contract,  be- 
came bankrupt,  and  his  assignees 
and  the  new  partner,  more  than  five 
years  after  publication  of  the  work, 
sold  and  assigned  the  remaining 
copies  of  it  and  all  benefit  of  the 
contract  to  the  Plaintiffs.  After- 
wards, the  author,  not  knowing  of 
this  assigument,  prepared  a  new  edi- 
tion for  other  persons  trading  in  the 


name  of  the  original  ^rm^  who  were 
cognisant  of  it;  and  an  application 
for  an  injunction  by  the  purchaaen 
of  the  interest  of  the  original  firm 
was  refused,  but  without  006t&  /SKe- 
vena  v.  BemUnq,  168 


COPYHOLDS. 
See  Descent. 

COSTS. 

See  JuBiSDicnoK,  1. 
Pbactice,  1. 

Yendob  and  Pubchases,  4. 
Will,  11. 

1.  The  costs  of  the  executors  of  a 
tenant  for  life  appearing  on  a  peti- 
tion by  remainderman  for  transfer  to 
him  of  the  fund  paid  into  Court  by 
a  Railway  Company  under  the 
Lands  Clauses  Act: — ffdd,  to  be 
payable,  not  by  the  company,  but 
petitioners,  and  that  the  order 
should  so  specify  in  a  simple  case. 
In  re  Longworthy  I 

2.  A  railway  company  took  land 
belonging  to  a  devisee  for  life,  with 
reversion  to  the  testator's  heirs,  and 
paid  the  purchase  money  into  Court: 
— Hddy  that  they  must  pay  the  costs 
of  two  petitions  by  two  co-heirs  who 
claimed  the  fund  on  the  death  of  the 
tenant  for  life,  and  also  the  costs  of 
investigating  the  title  of  other  per- 
sons who  claimed  to  be  heirs,  in 
auswer  to  the  advertisements  issued 
by  order  of  the  Court,  except  such 
costs  as  were  occasioned  by  affidavits 
of  the  petitioners,  in  opposition  to 
such  claims,  which  were  ''  occasioned 
by  adverse  litigation,"  within  sect  80 
of  the  Lands  Clauses  Act. 

Costs  incurred  before  the  Convey- 
ancing Counsel  are  provided  for  by 
BS.  82  k  83,  and,  being  liable  to  tax- 
ation, a  proper  bill  of  them  should 
be  delivered  to  the  company.  In  re 
Thomas  Spo(mer's  Estate,  220 


COSTS. 


DESCENT. 
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3.  A  trastee  who  has  paid  funds 
into  Court  under  the  Act  10  &  11 
Vict,  c  96,  and  has  been  Rerved  with 
petition,  is  entitled  to  his  costa  In 
re  Erskine'a  Trust,  302 

4.  Upon  a  petition  for  the  re-in- 
vestment in  land  of  money  paid  into 
Court  under  the  Lands  Clauses  Act, 
ajid  invested  in  stock,  and  for  pay- 
ment to  the  petitioner,  the  tenant 
for  life  of  the  lands  taken  by  the 
company,  of  the  dividends  of  the 
fiind  in  Court,  the  company  must 
pay  the  costs  of  incumbrancers  on 
the  interest  of  the  petitioner,  who 
have  been  served  at  their  suggestion, 
and  appear,  but  do  not  oppose,  and 
"who  have  never  made  any  claim 
upon  the  company  or  the  fund  in 
Court,  such  costs  not  coming  within 
the  exception  of  costs  of  adverse 
litigation  in  the  80th  section  of  the 
statute. 

Semhle,  such  incumbrancers  need 
not  have  been  served  at  all. 

The  Court  will  order  the  divi- 
dends of  such  a  fund  to  be  paid  to 
the  tenant  for  life  before  conveyance, 
where  the  company  are  in  possession 
of  the  land.  In  re  John  Hunger- 
ford,  413 

5.  Heir-at-law,  Defendant  in  a 
suit  to  establish  a  will,  disputing  the 
will  on  the  ground  of  insanity,  does 
not  as  of  course  lose  his  costs  of  the 
trial  of  an  issue  devisavit  vel  non^  al- 
though he  has  gone  into  evidence  to 
prove  insanity,  and  failed ;  but  the 
question  of  costs  is  in  the  discretion 
of  the  Court :  Obiier, 

Circumstances  under  which  the 
heir  in  such  a  case  will  lose  his  right 
to  costs,  both  at  law  and  in  equity. 
Boberts  v.  Kerslake,  751 

6.  Costs  of  suit  for  dissolution  of 
a  partnership,  on  the  ground  that  the 
Defendant  had  become  a  lunatic, 
though  not  so  found  by  inquisition, 
ordered,  after  decree   declaring  the 


partnership  dissolved,  to  be  paid  out 
of  the  partnership,     Jones  v.  Welch, 
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CURATOR  BONIS. 

iSee  JUBISDICTION. 

CUSTOM. 
See  Descent. 

DEAF  AND  DUMB. 
See  Mabbiage. 

DEBT. 

See  Statute  of  Limitations. 

DELAY. 
See  Feactice,  1. 

DELEGATION. 
See  PowEB  OF  Sale. 

DEMURRER 

See  JuRisDicTTiON,  6. 

DEPOSIT. 
See  Vendob  and  Pubchaseb,  4. 

DESCENT. 

Devise  of  copyholds  to  W,  for  life, 
and  after  his  death  to  his  eldest  or 
only  son,  and  the  legal  and  custom- 
ary heirs  of  such  eldest  or  only  son 
for  ever,  provided,  that  if  W.  leave  no 
son  or  issue  of  a  son  living  at  his 
death,  devise  to  the  daughters  of  W, 
as  tenants  in  common  in  fee,  and  if 
W,  leave  no  son  or  daughter  or  issue 
of  a  son  or  daughter  living  at  his 
death,  gift  OYer:— Held,  that  W.'s^ 
daughters,  during  his  lifetime,  took 
contingent  descendible  interests  as 
tenants  in  common  in  fee  in  the  de- 
vised estate. 


77i  ECCLESIASTICAL  LEASE. 


EQUITABLE  CHARGE. 


ffeld  also,  that  the  admission  of 
W.  did  not  enure  for  the  benefit  of 
his  daughters  so  as  to  bring  them 
within  the  seisin. 

Part  of  the  proi^erty  was  copyholds 
descendible  according  to  the  tenure 
of  borough  english  among  issue  and 
collaterals  also  : — Edd,  that,  on  the 
death  of  one  of  the  daughters  of  the 
tenant  for  life  without  issue  in  his 
lifetime,  her  interest  in  the  copy- 
holds descended  to  her  youngest 
sister  then  living,  and  on  the  subse- 
quent birth  of  another  sister  shifted 
to  her. 

Another  part  of  the  property  was 
copyholds  not  proved  to  be  descend- 
ible according  to  the  tenure  of  -bo- 
rough english,  but  by  custom  the 
descent  was  shewn  to  be  to  the 
youngest  son  or  daughter  or  sister  of 
the  copyholder  last  seised: — Held, 
that,  on  the  death  of  one  of  W,^8 
daughters  in  his  lifetime  without 
issue  before  she  became  seised,  her 
interest  in  these  copyholds  descended, 
not  according  to  the  custom,  but  to 
all  her  sisters  as  her  coheiresses  at 
law.     Rider  r.  Wood,  644 

DEVISAVIT  VEL  NON. 
See  Costs,  5. 

JUBISDICTION. 

DISSENTEKS. 
See  Chajeutable  Trust,  1. 

DISSOLUTION. 
See  Company. 

EASEMENT. 

See  Injunction. 
Railways,  1. 

ECCLESIASTICAL  LEASK 
Where  lands  in  lease,  subject  to  a 


customaiy  right  of  renewal  in  an 
ecclesiastical  corporation  aole^  have 
been  taken  for  public  purpoaes,  under 
the  provisions  of  the  I^Ands  Clauaes 
Act,  the  74th  section  of  that  statute 
empowers  the  Court,  on  the  oocor- 
rence  of  every  period  at  which,  if 
the  land  had  not  been  taken,  the 
lease  might  have  been  renewed,  to 
authorise  the  payment,  out  of  the 
fund  in  Courts  arising  from  the  pur- 
chase money  and  its  aocumuktioiu^ 
of  an  equivalent  to  the  fine  payable 
upon  such  renewals.  Bx  parte  The 
Precentor  of  St.  Fav^s,  Lwidon,  5^ 

EQUITY  TO  A  SETTLEMENT. 
See  Marrikd  Woxan. 

ESTOPPEL. 
See  Chabttable  Trust,  3. 

EQUITABLE  CHANGE 

See  Judgment. 
Will,  8. 

An  agreement  that  a  certain  judg- 
meat  debt,  and  interest  thereon, 
shoidd  be  paid  to  the  plaintiff  out  of 
any  moneys  which  might  be  reco- 
vered by  the  Defendant  in  respect  of 
certain  claims  which  he  had  against 
third  parties: — Held  to  create  a 
valid  equitable  charge  upon  these 
moneys  when  recovered. 

The  Defendant  having  recovered 
the  moneys  so  due  to  him  in  an 
action,  and  the  same  having  been 
paid  into  the  Court  of  Commoa 
Pleas,  the  Court  of  Chanceiy,  in  a 
suit  by '  the  judgment  creditor  to 
establish  his  equitable  charge  on  the 
fund,  granted  an  injunction  to 
restrain  the  Defendant  from  receiv- 
ing it  until  he  should  have  paid 
the  judgment  debt  and  interest,  and 
the  costs  of  the  suit  Btceard  v. 
Pricha^d,  277 


EVIDENCR 


FRAUD. 
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EVIDENCR 

See  Chabttabus  Trust,  3. 
Fraud. 
Jurisdiction. 

Power  of  AppoomiENT,  2. 
Practice,  2. 

Propuction  op  Documents,  1. 
Will,  11,  12. 

1.  Evidence  of  witnesses  dis- 
credited by  the  inconsistency  there- 
'with  of  their  own  previous  conduct 
and  acta     Harrod  v.  ffarrod,        4 

2.  An  Examiner,  before  whom 
witnesses  who  have  made  affidavits 
are  being  cross-examined  for  the 
purpose  of  obtaining  evidence  upon 
an  interlocutory  mot^n,  is  at  liberty 
to  return  part  of  these  depositions  at 
a  time ;  but  if  the  evidence  is  being 
taken  for  the  hearing  of  the  cause,  it 
seems  that  he  cannot  return  any 
tmtil  the  examination  is  closed. 

Professional  witnesses  have  a  right 
to  demand  compensation  for  loss  of 
time  at  the  rate  of  a  guinea  a  day 
before  they  submit  to  be  examined, 
although  they  reside  in  the  town  in 
which  the  examination  is  conducted. 
Scale  of  allowances  to  different  wit- 
Clark  V.  GUI,  19^ 


3.  The  22nd  section  of  the  Com- 
mon Law  Procedure  Act,  1854,  au- 
thorising a  party  to  a  suit  to  dis- 
credit his  Qwn  adverse  witness, 
applies  to  the  Courts  of  Chancery, 
and  to  an  examination  not  in  Court 
but  before  an  Examiner;  but  the 
leave  to  produce  counter  evidence 
must  be  given,  not  by  the  Examiner, 
but  by  the  Judge  upon  a  special  mo- 
tion. 

An  Examiner  in  Chancery  has  no 
authority  to  determine  questions  as 
to  the  relevancy  or  adverse  nature  of 
the  evidence  of  a  witness ;  but  when 
the  question  as  to  his  being  adverse 
is  likely  to  be  raised,  the  Examiner 


should  take  down  the  questions  as 
well  as  the  answers  upon  which 
counter  evidence  may  be  required. 

At  the  hearing  this  leave  cannot 
be  given,  because  no  new  witness  can 
then  be  called.     Buckley  v.  Gooke,  29 

4.  SembUy  where  an  affidavit,  filed 
after  the  expiration  of  the  period  for 
closing  the  evidence,  relates  to  mat- 
ters which  happened  aft^r  that 
period,  the  Court  may  take  upon 
itself  at  the  hearing,  and  without  a 
special  application,  to  give  leave  for 
its  admission.     Boyee  v.  Coidaugh, 

124 

EXAMINER 
See  Evidence,  2,  3. 

EXECUTOR 

See  Jurisdiction,  4. 

Specific  Perforicance,  2. 

EXONERATION. 

See  Will,  S. 

FINE. 
See  Ecclesiastical  Lease. 

FRAUD. 

See  Pleading,  3. 
Trade  Mark. 
Undue  Influence. 

If  a  case  of  fraud  is  made  by  a  bill, 
and  is  not  established  by  the  evidence, 
and  another  case  for  relief  is  alleged 
in  the  same  bill  and  proved,  so  much 
only  of  the  bill  as  relates  to  the  case 
of  fraud  is  dismissed,  and  relief  may 
be  given  upon  the  other  part  of  it. 

But,  if  a  case  of  actual  fraud  is 
alleged  by  the  bill,  the  Plaintiff  can- 
not obtain  relief  upon  such  a  bill,  by 
proving  only  a  case  of  constructive 
fraud. 


776  HUSBAND  AND  WIFR 


INDEMNITY. 


The  bill  aUeged,  that  the  Plaintiff, 
without  consideration,  gave  a  pro- 
missory note,  and  accepted  certain 
bills  of  exchange  for  the  accom- 
modation of  A.;  and  that  A,  dis- 
counted the  note  and  negotiated  the 
bills  for  his  own  use,  and  paid  them 
before  or  after  they  became  due,  and 
told  the  Plaintiff  that  he  had  done 
so,  and  that  he  was  ready  to  give 
them  up  to  the  Plaintiff  The  bill 
also  alleged,  that  A,  afterwards  fell 
ill,  and  when  he  was  near  his  death, 
his  son  found  among  his  papers  the 
note  and  bill  uncancelled,  and  handed 
them  over  to  B.,  who  gave  them  to 
the  Defendant,  and  that  the  Defend- 
ant knew  when  he  received  them 
that  B.  had  obtained  possession  of 
them  without  the  sanction  of  A,,  and 
without  consideration;  and  the  bill 
sought  to  have  the  note  and  bills  de- 
livered up,  and  to  restrain  an  action 
by  the  Defendant  upon  them: — 
Qucsre,  whether,  the  case  of  fraud 
not  having  been  proved,  the  Plaintiff 
could  obtain  relief  upon  proof  that 
the  note  and  bills  were  given  with- 
out consideration  to  A.,  and  that 
there  was  an  express  a^i^reement  be- 
tween him  and  the  Plaintiff,  that 
they  should  not  be  negotiated  when 
overdue.     Parr  v.  Jewell,  671 

GRAMMAR  SCHOOL. 
See  Charitable  Tbust,  1. 

GUARDIAN. 
See  Jurisdiction,  4. 

HEIR 

See  Costs,  5. 
Descent. 
JuRisDicrriON. 

HUSBAND  AND  WIFE. 
See  Marriage. 

Married  Woman. 


ILLEGITIMATE  CHILDREN. 

The  ultimate  limitation  in  a  set- 
tlement was  to  all  the  children,  as 
well  those  already  bom  as  hereafter 
to  be  bom  of  y^.  and  B,  his  wifa  B. 
was  the  settlor's  sister,  who  had  been 
married  to  A,  five  yeara  before  the 
date  of  the  settlement.  They  never 
had  any  legitimate  children;  but^ 
before  their  marriage,  B,  had  several 
children  still  living,  who  wexe  re- 
puted to  be  her  cldldren  by  A, : — 
Held,  that  these  children  were  en- 
titled to  the  property  under  ^e 
limitation. 

SemJble, — ^The  construction  of  these 
words  in  a  will  would  exclude  ille- 
gitimate children  bom  at  the  date  of 
the  will,  because  of  the  possibility 
that  legitimate  children  might  have 
been  bom  before  the  testator's  death. 
Odbb  V.  Prendergast,  439 


INCOME  TAX- 

A  purchaser  liable  to  pay  interest 
on  his  purchase  money  may  deduct 
income  tax  from  such  interest  It 
was  the  practice  to  deduct  the  tax 
from  the  interest  on  debt«  upon  pro- 
^missory  notes  and  the  like,  in  the 
offices  of  the  Masters  in  Chancery. 

The  tax  is  not  deducted  on  pay- 
ment of  purchase  money  into  Court; 
but  the  purchaser,  it  seems,  may  ap- 
ply to  have  it  deducted  when  the 
purchase  money  is  paid  out  of  Court 
The  words  "  yearly  interest"  in  &  40 
of  16  <fe  17  Vict  c.  34,  mean,  not 
only  interest  accruing  de  anno  in 
annum,  but  any  interest  at  a  fixed 
rate  per  cent  per  annum,  though  ac- 
cruing de  die  in  diem.  BM  v. 
Bunny,  216 


INDEMNITY. 

See  Policy  op  Assurance. 


ISSUR 


JURISDICTION. 
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INFANT. 

See  Resxtltinq  Tbust. 

INFORMATION. 

See  Chabitable  Trust,  3. 

INJUNCTION. 

See  Copyright. 

Equitable  Charge. 

Pleading,  3. 

Railways. 

Ship,  1,  2. 

Specific  Perforhance,  1. 

Trade  Mark. 

Where  the  Defendant  had  ob- 
structed the  passage  of  smoke  from 
flues  used  by  the  Plaintiffs  for 
several  years,  but  their  right  to 
which  was  doubtful,  by  placing  tiles 
upon  the  top  of  the  chimney  pots,  a 
TnandcUory  injunction  was  granted 
upon  interlocutory  motion  to  compel 
him  to  remove  the  tiles.  Hervey  v. 
SmUh,  389 

INSOLVENCY. 
See  Pleading,  4. 


« INSTRUMENT." 
See  Power  op  Appointment. 

INTEREST. 

See  Company. 

Vendor  and  Purchaser,  4. 


ISSUE. 

See  Costs,  5. 

Jurisdiction,  1,  2. 
Sanity. 

Undue  Influence. 
Will,  1,  2,  7. 


JOINT  TENANCY. 

See  Will,  3. 

JUDGMENT. 

See  Equitable  Chabge. 

-4.,  by  articles  of  agreement,  cove- 
nanted to  pay  B.  5000^. ;  and  it  was 
thereby  agreed  and  declared,  that 
the  5000^.  and  interest  shoidd  be 
and  was  thereby  charged  on  land : — 
Held,  that,  by  virtue  of  the  Act  1  & 
2  Vict.  c.  110,  s.  13,  a  judgment 
creditor  of  B.  had  a  charge  upon 
such  land,  and  was  a  proper  party 
to  a  suit  for  foreclosure.  .  Rv^sell  v. 
M'CvUoch,  313 


JURISDICTION. 

See  Chabitable  Tbust,  1. 
Policy  op  Insubance. 
Railways,  2. 
Tbustee  Relief  Act. 

1.  A  decree  of  the  Court  of  Chan- 
cery in  Irelcmd,  after  verdict  upon 
an  issue  deviscmt  vel  non,  does  not 
determine  the  validity  or  invalidity 
of  the  win,  so  far  as  it  relates  to 
lands  in  England,  and  cannot  be 
pleaded  in  bar  to  a  suit  in  this 
Court 

The  right  of  the  heir  and  that  of 
a  devisee  to  this  issue,  distinguished : 
the  former  is  absolute,  the  latter  is 
in  the  discretion  of  the  Court 

Issue  deviaavit  vel  non  granted  to 
a  devisee  after  a  decree  in  Ireland 
against  the  will  and  an  order  refus- 
ing a  new  trial;  and  although  sub- 
sequently an  attesting  witness,  who 
had  been  examined  in  Ireland,  and 
whose  cross-examination  was  de- 
posed to  have  been  very  effective  in 
support  of  the  heir^s  case,  had  died  ; 
the  devisee  having  appealed  to  the 


778 


JURISDICTION. 


HouBe  of  Lords,  and  not  appearing 
to  be  chargeable  with  delay,  either 
in  the  appeal  or  in  this  suit. 

The  possibility  that  the  House  of 
Lords  might  be  influenced  in  the 
Appellant's  &your  by  the  result  of 
the  Engliah  trial,  and  the  consider- 
ation that  this  was  a  probable  motive 
for  the  present  application, — Hdd 
not  to  afford  ground  for  refusing  or 
postponing  the  trial  of  the  issue. 

Whether,  under  the  circumstances, 
the  issue  would  have  been  granted  in 
case  the  devisee  had  not  so  appealed 
— Quasre, 

Obiter — The  Court  may  hold  a  will 
to  be  good  in  part  and  had  in  part 

Obiler — ^The  course,  where  an  in- 
strument is  clearly  established  to  be 
invalid  as  a  will,  is,  that  the  heir  has  a 
right  to  have  it  delivered  up  as  a 
cloud  upon  his  title ;  unless  it  affects 
to  pass  real  estate  out  of  the  juris- 
diction. 

When  this  issue  is  granted,  the 
costs  of  the  heir  are  reserved  till 
further  directions.  Boj/se  v.  Col- 
claugh,  124 

2.  A  testator,  by  his  will  and 
three  codicils,  the  last  of  which  was 
dated  in  1851,  devised  and  bequeath- 
ed all  his  real  and  personal  estate  in 
favour  of  his  eldest  son  and  heir, 
subject  to  portions  for  the  testator^s 
younger  children,  and  appointed  his 
eldest  son  and  another  person  ex- 
ecutors. 

By  a  fourth  codicil,  dated  in  April, 
1853,  he  substituted  another  person 
as  executor  in  the  place  of  his  son. 
And,  by  a  will,  dated  in  May,  1853, 
he  altered  the  disposition  of  his  pro« 
perty,  modifying  considerably  the 
benefit  formerly  given  to  his  eldest 
son,  and  giving  his  younger  children 
interests  in  remainder.  At  the  suit  of 
the  younger  children  against  the  heir, 
an  issue  was  directed  by  the  Palatine 
Court  of  Lo^nccuter,  to  try  the  vali- 


dity of  the  will  of  1 853.  Thereupon 
the  eldest  son  and  heir  filed  his  bill 
in  the  High  Court  of  Chancery,  to 
set  aside  the  will  of  1853,  and  also 
the  codicil  of  that  year,  and  to  esta- 
blish the  preceding  will  and  codicila 
Upon  an  interlocutory  motion  in 
this  suit  before  the  issue  in  the 
former  suit  had  come  on  for  trial, 
another  issue  was  directed  to  tiy  the 
validity  both  of  the  will  and  the 
codicil,  of  1853. 

It  is  not  sufficient  reason « to 
change  the  venue  of  such  an  issue, 
that  one  of  the  parties  interested, 
and  whose  conduct  is  impeached,  b 
lord-lieutenant  of  the  county  where 
the  action  is  to  be  tried.  Hapwood 
V.  The  Earl  of  Derby y  255 

3.  In  a  bill  filed  under  the  pro- 
visions of  the  Merchant  Shipping 
Act,  1854,  to  stay  actions  in  other 
Courts  for  damage  occasioned  by  a 
collision  with  the  Plaintiff's  ship, 
and  to  have  the  alleged  damage  as- 
certained, the  Plaintiff  must  aver 
that  he  has  incurred  liability  in 
respect  of  some  damage.  HUl  v. 
Audu8,  263 

4.  A  curator  bonis,  duly  appoint- 
ed in  ScoUcmd  to  a  person  found 
lunatic  there,  can  recover  and  give 
a  good  discharge  for  personal  pro- 
perty of  the  lunatic  in  this  coun- 
try. 

So,,  assignees  of  a  bankrupt  can 
recover  property  of  the  bankrupt 
out  of  the  jurisdiction. 

Executors  and  admimstratorshave 
not  this  right,  because  the  jurisdic- 
tion of  the  Prerogative  Courts  does 
not  extend  beyond  their  respective 
province& 

The  authority  of  guardians  in  this 
respect  is  doubtful.    JScoU  v.  Bentley, 

281 

5.  Where  a  will,  purporting  to 
pass  lantls,  part  of  which  was  situ- 
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ate  in  Ireland  and  part  in  Englcmd, 
Lad  been  declared  invalid  as  to  the 
Irish  estates  by  the  Court  of  Chan- 
cery in  Ireland^ — Held,  that,  to  pre- 
T-ent  misconception,  an  order  of  the 
Court  of  Chancery  in  Etiglamd,  es- 
tablishing the  will,  should  be  express- 
ly limited  to  the  extent  of  the  juris- 
diction; and  it  was  declared,  that, 
as  to  all  the  lands  and  hereditaments 
of  the  testator,  "sUucUe  within  the 
Jurisdiction  of  this  Gourt^  the  will 
was  well  proved  &c.  Boyse  v.  CW- 
claugh,  502 

6.  Courts  of  equity  have  nerer 
acquired  jurisdiction  to  give  relief  on 
account  of  the  destruction  of  a  bill 
of  exchange ;  but  there  is  a  complete 
remedy  in  such  cases  at  law.  Wright 
V.  Lord  Maidstone,  701 


LAND  TAX. 

The  guardians  of  an  infant  tenant 
in  tail  of  lands  redeemed  the  land 
tax,  under  stat  38  Geo.  3,  c.  60, 
without  declaring  an  option,  under 
sa  17  and  37,  to  be  considered  on 
the  footing  of  third  persons  purchas- 
ing the  tax.  Subsequently  the  lands 
became  vested  in  fee  in  Sir  W.  S,, 
who  conveyed  them  to  trustees  and 
their  heira,  upon  trusts  for  sale  for 
his  benefit.  The  trustees,  by  his 
direction,  purchased  and  took  a  con- 
veyance of  "the  land  tax  or  rent 
charge  in  lieu  of  land  tax  charge- 
able upon  the  lands,"  upon  the  like 
trusts: — Held,  that  the  land  tax, 
qui  tax,  was  extinguished  upon  its 
redemption  by  the  guardians ;  that 
the  rentcharge  which  remained  in 
lieu  of  land  tax  was  not  a  statutory 
tax,  capable  of  being  enforced  by  the 
remedies  provided  by  the  Act,  but 
a  charge  effected  by  tlxe  operation  of 
equity ;  and  that  such  charge  merged 
upon  being  conveyed  to  the  trustees. 

Obiter:  Had  Sir   W,  been  merely 


tenant  for  life  of  the  lands,  the  legal 
merger  would  have  had  no  effect  on 
his  equitable  interest.  Btdkeley  v. 
H(^,  482 

LAPSE. 
See  Will  9,  10.      ' 

LEASR 

See  EoctlEsiASTicAL  Lease. 
Specific  Performance,  2. 

LEGACY. 

See  Will,  3,  4,  5,  6,  11,  13,  14,  15. 

LETTER 
See  Power  of  Appointment. 

LIEN. 
See  Ship. 

LIMITED  LIABILITY. 
See  Partnership,  1. 

MANDATORY  INJUNCTION. 
See  Injunction. 

MARRIAGR 

The  contract  of  marriage  is,  in  its 
essence,  a  consent  on  the  part  of  a 
man  and  woman  to  cohabit  with 
each  other,  and  with  each  other  only. 
The  religious  element  does  not  re- 
quire anything  more  of  the  parties; 
and  therefore  it  is  not  essential  that 
all  the  words  of  the  marriage  service 
to  be  repeated  by  the  man  and 
woman  should  be  actually  said ;  but, 
the  ceremonies  required  by  law,  such 
as  the  publication  of  banns  and  the 
like,  being  complied  with,  when  the 
hands  of  the  parties  are  joined  to- 
gether, and  the  clergyman  pronounces 
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them  to  be  man  and  wife,  if  they 
understand  that-by  that  act  they  have 
agreed  to  cohabit  together  and  with 
no  other  person,  they  are  married. 

Therefore,  deaf  and  dumb  persons 
may  marry ;  and  the  presumption  is 
in  fevour  of  the  validity  of  such  a 
marriage,  and  of  the  capacity  of  the 
parties  to  contract  it ;  and  the  onus 
of  proof  is  upon  those  who  woidd 
impeach  such  a  marriage. 

Everything  is  presumed  in  &YOur 
of  marriage. 

If  there  be  no  question  of  mental 
capacity,  the  objection  that  a  deaf 
and  dumb  person  did  not  understand 
the  nature  of  the  contract  of  mar- 
riage which  she  had  been  induced  to 
enter  into,  is  an  objection  on  the 
ground  of  fraud.  Hwrrod  v.  Harrod^ 

4 

MARRIED  WOMAN. 

See  Marriage. 

Resulting  Trust. 

In  considering  the  question  of  a 
wife*s  equity  to  a  settlement,  the 
Court  takes  into  account  not  only 
all  moneys  of  the  wife  previously  re- 
ceived by  the  husband,  but,  con- 
versely, all  moneys  which  have  been 
settled  upon  the  wife. 

Where,  upon  marriage,  a  settle- 
ment was  made  by  the  husband, 
which,  having  regard  to  the  whole  of 
his  wife's  fortune,  and  including  in 
the  estimate  of  her  fortune  not  only 
the  fund  originally  brought  by  her 
into  settlement,  but  also  the  fund 
subsequently  accruing,  and  in  respect 
of  which  she  claimed  an  equity  to  a 
settlement,  the  Court  considered  an 
adequate  settlement,  —  Hdd,  that 
the  husband,  though  living  apart 
from  his  wife,  was  entitled  to  the 
whole  of  the  accruing  fund ;  the  par- 
ties having  separated  by  mutual 
agreement,  and  no  blame  being  im- 
puted to  either  party  more  than  to 


the  other.     In  re  JBrskine's  Trtuly 
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MERGER 
See  Land  Tax. 

MINES. 
See  Specific  Perfokmakcb,  1. 

MISDESCRIPTION. 
See  Will,  6,  11. 

MISREPRESENTATION. 
See  Pabtnsbship. 

MORTOAGR 

See  Power  of  Sale,  1,  2. 
Practige,  5. 

MORTMAIN. 
See  Charitable  Trust. 

A  devise  of  houses  or  land  to  be 
sold,  and  the  proceeds  applied  in 
furtherance  of  the  several  objects  of 
the  Stat.  43  Gea  3.  a  108,  cannot 
be  supported  under  that  Act,  aod  is 
void  under  the  stat.  9  Gea  2,  c.  36. 

The  legislature  intended  that  each 
gilb,  to  be  protected  bj  the  stat  43 
Geo.  3,  c.  108,  should  be  for  one 
church,  chapel,  or  other  building 
mentioned  in  the  Act,  and  not  a 
vague  and  general  gift,  to  be  applied 
to  the  enlargement,  building,  or  re- 
pairing of  churches  or  chapels  gene- 
rally. 

The  power  by  the  stat.  43  Geo.  3, 
c.  108,  given  to  a  testator  to  p«« 
"  all  such  his  estate,  interest,  or  pro- 
perty" in  lands,  as  in  the  Act  men- 
tioned, must  be  exercised  without 
reserve,  as  is  provided  in  similar 
cases  by  the  stat  9  Gea  2,  c.  36. 

Testator,  by  a  will  executed  three 


NOTICE. 


PARTNERSHIP. 


781 


calendar  months  before  his  death, 
devised  two  houses  in  Brighton  to 
trustees,  apon  trust  to  sell  and  in- 
vest the  purchase  money,  and  to  pay 
the  dividends  to  one  for  life ;  and,  at 
her  death,  to  make  over  and  transfer 
the  principal  to  the  ''treasurer  for 
the  time  being  of  the  incorporated 
society  for  promoting  the  enlarge- 
ment, building,  and  repairing  of 
churches  and  chapels^"  to  be  applied 
to  the  uses  and  purposes  of  that  so- 
ciety : — Hddy  that  such  a  gifl  was 
not  within  the  scope  of  the  stat  43 
€reo.  3,  c.  108,  and  could  not,  under 
that  Act,  be  sustained,  either  in  its 
entirety,  or  as  a  gift  of  the  proceeds 
of  the  sale  to  the  extent  of  500^,  but 
was  void  under  the  stat.  9  Geo.  2, 
c.  36.  Incorporated  Ghfuaxh  Build- 
ing  Society  v.  CcleSj  145 

MOTION. 

See  Evidence,  2. 
Practice,  1. 

MOTION  FOR  DECREE. 

See  Amendment. 
Practice,  2. 

NAME, 
See  Will,  11. 

NAME  AND  ARMS. 
See  Will,  7. 

NEW  ASSUMPSIT. 
See  Statute  op  Limitations. 

NEXT  OF  KIN. 
See  Will,  9. 

NOTICE. 
See  Charitable  Trust,  3. 


NOTICE  TO  TREAT. 
See  Railways. 

ORDERS. 

Order  51  op  16  Ocfr.  1852. 

See  Sale  by  the  Court. 

Vendor  and  Purchaser,  2. 

PARISH  BOOKS. 
See  Charitable  Trust,  3. 

PARTIES. 

See  Judgment. 
Pleading,  1,  2. 
Practice,  2,  4. 

PARTNERSHIP. 

See  Copyright. 
Costs,  6. 

1.  Bill  by  shareholders  in  an  asso- 
ciation, which,  by  its  prospectus  and 
statutes,  professed  to  be  a  Societe  en 
Commcmdiie,  having  its  seat  in  Porta, 
but  which  was  in  £ayct  carried  on  ex- 
clusively in  Englcmdy  (the  naming 
Pa/ria  as  its  seat  being  merely  colour- 
able, and  with  a  view  to  make  the 
association  an  English  partnership 
with  limited  liability,  similar  to  the 
partnership  en  c&nmamdiU  usual  in 
FrafMi)y  against  the  ConseU  de  Sur- 
veillance and  the  Gerant,  for  an  ac- 
count and  payment^  and  to  have  the 
partnership  property  secured.  The 
statutes  contained  the  provisions 
usual  with  aocietea  en  commandite 
for  the  absolute  limitation  of  liability 
of  iJl  members  who  should  not  com- 
promise their  character  of  simple 
commanditaireSf  and  for  making  the 
shares  payable  to  bearer.  The  num- 
ber of  shareholders  considerably  ex- 
ceeded twenty-five.  It  did  not 
appear  that  the  company  was  regis- 
tered under  the  Act  7  &  8  Vict.  c. 


782        PARTNERSHIP. 


PLEADING. 


110. — A  demiirrer  was  overruled,  it 
appearing  hj  the  bOl,  that  the  De- 
fendants had  obtained  the  PlaintifTs 
money  upon  the  fiedth  of  the  repre- 
sentations contained  in  the  pro- 
spectus and  statutes,  and  intended  to 
misapply  it 

Semble,  such  a  company  could  not 
be  registered  under  the  Act  7  &  8 
Yict  c  110,  because  registration 
would  subject  parties  who  had  taken 
shares  in  it  on  the  faith  of  the  pro- 
spectus, and  believing  it  was  to  be  a 
societe  en  commandite^  to  a  totally 
different  class  of  liabilities. 

Semble,  further,  that  even  if  this 
were  an  association  which  could  and 
ought  to  have  been  registered,  the 
Defendants,  upon  whom,  as  pro- 
moters, the  Act  imposed  the  duty  of 
registration,  could  not  be  heard  to 
insist  on  their  own  neglect  to  regis- 
ter it,  as  a  defence  to  the  bilL  BuU 
V.  MonteauXy  98 

2.  A  partnership  ofa  great  number 
of  persons  was  constituted  before  the 
passing  of  the  Joint  Stock  Compar 
nies  Registration  Act.  The  mem- 
bers subscribed  a  certain  sum,  and 
received  a  sort  of  scrip  certificate, 
specifying  the  number  of  shares  to 
which  each  was  entitled.  No  deed 
was  executed,  nor  was  any  register 
of  shareholders  kept.  They  occa- 
sionally held  meetings,  at  one  of 
which  the  Defendant  and  another 
person  were  appointed  sole  directors 
and  trustees  of  the  property  of 
the  association,  which  consisted  of 
mines,  plant,  and  slaves  in  the  Brc^ 
zile.  The  Defendant  survived  his 
co-trustee,  and  disputes  having 
arisen,  a  bill  was  fil^  against  him 
by  the  Plaintiff,  who  was  a  derivar 
tive  shareholder  by  purchase  of  one 
of  the  scrip  certificates,  for  an  ac- 
count of  the  receipts  and  payments 
of  the  Defendant,  and  of  the  debts 
of  the  association,  and  for  payment 


of  such  debts,  and  a  division  of  the 
profits,  and  for  a  receiver  and  in- 
junction, but  the  bill  did  not  pnj 
for  a  dissolution.  Pending  a  motion 
for  a  receiver  and  injunction,  the 
Defendant  clandestinely  left  Eng- 
land for  BraziL — Qucere,  whether 
the  association  was  legal. 

Held,  that  the  Plaintiff  having 
been  treated  by  the  Defendant  as  a 
member  of  the  association,  ooold 
maintain  the  suit. 

ffeld^  also,  that  he  had  an  equity 
to  secure  the  property  of  the  asso- 
ciation; and,  for  ths^  poipoee,  a 
receiver  was  appointed  SheppardY. 
Oxen/ard,  491 

PAYMENT  INTO  COURT. 
See  Income  Tax. 

PAYMENT  OUT  OF  COURT. 

See  Ecclesiastical  Leasel 

PERPETUITY. 
See  PowEB  OF  Appointment. 

PETITION. 

See  Costs,  1,  2. 

Trustee  Act,  1850. 

PLEADING. 

See  Fraud. 

1.  Bill  to  set  aside  a  settlement  as 
having  been  obtained  from  the  Plain- 
tiff  fraudulently  and  by  means  of 
misrepresentation  and  undue  udbjLt 
ence  acquired  over  her  by  the  trus- 
tees. One  of  the  trustees  was  enti- 
tled to  one-twelfth  of  the  trust  fund, 
subject  to  the  life  interest  of  the 
Plaintiff  The  trustees  were  the 
only  Defendants  to  the  bilL — Hdd, 
on  an  objection  for  want  of  parties: 
First,  that,  notwithstanding  stat  15 
&  16  Yict  a  86,  a  42,  rule  9,  and 
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8.  51^  the  question  at  issue  in  the 
cause  could  not  be  tried  in  the  pre- 
sence of  the  trustees  only,  without 
any  of  the  absent  persons  benefi- 
ciflJly  interested  under  the  settle- 
ment. 

Secondly,  That  it  was  not  neces- 
sary that  aU  such  persons  should  be 
made  parties,  although  some  of  them, 
not  being  next  of  kin  of  the  settlor, 
must  be  so;  and  cause  ordered  to 
stand  over,  that  one  of  the  infants, 
not  being  next  of  kin,  might  appear 
by  counsel  at  the  hearing.  Bead  v. 
Prest,  183 

2.  Where  a  creditor  of  a  deceased 
person  is  named  as  Plaintiff  in  a 
special  case,  the  record  should  not  be 
intitled  "  Between  such  creditor  on 
behalf  of  himself  cmd  cUl  other  ere- 
dUora  of  the  deceased  Plaintiffs,  and 
the  Defendants,"  such  other  cre- 
ditors not  being  before  the  Gourt^ 
and  therefore  not  bound  by  the  pro- 
ceedings.    Lee  V.  Heady  620 

3.  Pending  a  suit  by  shareholders 
of  a  company  on  behalf  of  themselves 
and  all  other  shareholders  except  the 
Defendants,  against  the  company 
and  its  directors,  seeking  to  be  re- 
lieved from  calls  as  improperly  made, 
and  after  an  interim  injimction  re- 
straining further  proceedings  for 
such  calls  upon  payment  of  their 
amoan.t  into  Court,  the  solicitors  of 
the  company  and  of  the  directors  in 
the  suit,  who  were  cognisant  of  the 
transactions  of  which  the  bill  com- 
plained, commenced  an  action  against 
the  company  and  allowed  them  to 
submit  to  judgment  by  default  for 
the  balance  of  their  bill  of  costs,  and 
upon  a  return  of  nulla  bona  proceed- 
ed by  scL  &.  against  the  Plainti£fs : 
— Heldy  that  the  solicitors  were  pro- 
perly made  Defendants  by  amend- 
ment; and  the  Court,  inferring  from 
the  evidence  that  it  was  an  object  of 
the  action  to  prevent  the  prosecu- 


tion of  the  suit,  restrained  them  un- 
til the  hearing  of  the  cause,  from 
proceeding  on  the  sci.  fa.  against  the 
Plaintiffs,  or  any  other  person  on 
whose  behalf  the  bOl  was  filed;  and 
refused  to  put  Plaintiffs  upon  terms 
of  giving  judgment  to  the  extent  of 
their  debt. 

Such  conduct  on  the  part  of  a  cre- 
ditor is  an  improper  exercise  of  his 
rights,  and  amounts  to  constructive 
fraud,  within  the  principle  of  Taylor 
Y.  Hughes  (2  J.  &Ij.2i). 

The  Court  will  not  allow  a  person, 
claiming  to  be  a  creditor,  to  proceed, 
on  behidf  of  one  of  the  parties  liti- 
gant in  a  suit,  to  determine,  as  be- 
tween such  parties,  by  hostile  pro- 
ceedings dehors  the  suit,  the  rights 
which  are  the  subject  of  the  original 
litigation.  Horn  v.  The  KiU^ny 
and  Great  Southern  and  Western 
Railway  Company,  399 

4.  Bill  for  an  account  of  part- 
nership transactions  from  1837  to 
1848. 

Plea,  that  in  1850  the  Plaintiff, 
being  then  in  custody,  detained  at 
the  suit  of  two  creditors,  applied  by 
petition,  under  stat.  1  &  2  Yict. 
c.  1 10,  to  the  Court  for  Relief  of  In- 
solvent Debtors  for  his  discharge; 
and  that  in  the  same  year  the  usual 
vesting  order  was  mada  The  plea 
disclosed  that  the  Plaintiff  was  sub- 
sequently discharged  out  of  custody 
by  the  consent  of  the  detaining  cre- 
ditors without  any  adjudication  be- 
ing made  upon  hit  petition,  and  that 
the  petition  had  not  been  diamiased. 
It  stated,  that  no  order  had  ever  been 
made  for  revesting  the  estate  aiid 
effects  of  the  Plaintiff  in  him;  but 
did  not  state  that  there  was  any 
other  creditor  or  any  schedule  of 
debts. 

Plea  allowed,  on  the  ground,  that, 
notwithstanding  the  Plaintiff's  dis- 
charge from  custody,  the  estate  re- 
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mained  vested  in  the  assignee  by  the 
operation  of  the  vesting  order;  that 
it  was  so  vested  in  the  assignee  for 
the  benefit  of  the  PlaintiflTs  creditors, 
and  not  as  a  bare  trustee  for  the 
Plaintiff;  and  that,  in  order  to  qua- 
lify himself  to  sue,  the  Plaintiff  must 
apply,  under  sect.  92  of  the  Act  1  <k 
2  Vict.  c.  110,  to  the  Court  for  Re- 
lief of  Insolvent  Debtors,  and  obtain 
from  that  Court  an  order  revesting 
the  estata 

The  hearing  of  a  plea  is  the  hear- 
ing of  the  cause;  the  Court,  there- 
fore, refused  to  allow  the  cause  to 
stand  over  upon  the  suggestion,  that, 
before  the  hearing,  i^e  Plaintiff 
would  have  obtained  an  order  re- 
vesting the  estate. 

But  leave  to  amend  for  the  same 
purpose  was  given,  on  the  ground 
that,  by  the  Act  15  <fe  16  Vict.  c.  86, 
8.  53,  hxita  and  circumstances  occur- 
ring after  the  institution  of  a  suit 
may  be  introduced  by  way  of  amend- 
ment    Tudway  Y.Jones,  661 

POLICY  OF  INSURANCK 

Where,  by  the  terms  of  a  policy 
of  insiu-ance,  the  funds  of  the  com- 
pany were  made  liable  to  pay  the 
amount  of  the  insurance: — Held, 
that,  on  the  happening  of  the  event, 
a  bill  in  equity  praying  that  the 
company  might  be  decreed  to  pay 
the  money  out  of  their  funds,  might 
be  sustained,  because  the  remedy 
sought  was  larger  than  could  be  ob- 
tained in  an  action  at  law. 

SemhUy  that  a  proviso  that  the 
members  of  the  company  shotdd  not 
be  sued  as  such  in  their  individual 
capacity  would  not  alone  give  equity 
jurisdiction  to  enforce  payment  of 
the  policy. 

The  Plaintiff  purchased  from  his 
son  a  contingent  legacy  of  3000^. 
bequeathed  to  him  if  he  should  at- 
tain thirty  years  of  age.     When  the 


son  wanted  twenty  months  of  that 
age,  the  plaintiff  applied  to  the  De- 
fendant company,  to  insure  theevoit 
of  his  son's  attaining  thirty  in  the 
sum  of  2999^.  The  company's  agent 
told  the  Plaintiff  that,  according  to 
the  practice  of  the  office,  he  must 
insure  two  years  of  his  son's  life,  whidi 
he  accordingly  did  at  an  annual  pre- 
mium, calculated  without  any  refer- 
ence to  the  particular  risk  to  be 
covered.  After  both  premiums  were 
paid,  the  son  attained  thirty,  and 
the  father  received  the  legacy;  the 
son  then  died,  before  the  expiiatioD 
of  the  two  years: — Held^  liiat  the 
whole  sum  secured  by  the  policy 
might  be  recovered  against  the  com- 
pany. Law  V.  The  London  IndU- 
ptUable  Life  Policy  Campafiy,      223 

PORTIONa 
See  Settlement. 


POWER  OF  APPOINTMENT. 

See  Advancement. 
Trust,  3. 
Will.  10. 

1.  A  gift  of  all  the  residue,  feal 
and  personal,  to  A.,  upon  trust  to 
divide  it  into  two  moieties|y  the  in- 
come of  one  moiety  to  go  to  ^.  for 
life ;  and  the  testator  empowered 
his  trustees  to  set  apart  out  of  this 
moiety  5000L,  and  to  advance,  by 
way  of  loan  or  absolute  gift,  the 
whole  or  any  part  of  such  sum  to 
B.  or  all  or  any  of  his  children,  in 
such  manner  as  to  ii.  or  other  the 
testator's  trustees  should  seem  meet; 
and  when  £,  and  his  children  were 
all  dead,  then  the  said  sum  to  be  sub- 
ject to  the  trusts  of  the  other  moiety 
of  the  residue  ;  and  he  appointed  A, 
sole  executor,  and  inserted  in  the 
will  a  power  of  ap{)ointing  new  trus- 
tees : —  Held,  that  the  power  was 
divisible,  and  was  to  be  considered 
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as  t^'o  powers,  one  to  be  exercised 
by  -4.,  and  the  other  by  the  suc- 
ceeding trustees  in  de&ult  of  A,^8 
exercising  his  power,  and  that  the 
former  power  was  valid,  whatever 
miglit  be  said  of  the  latter. 

Held,  also,  that  such  power  was 
not  bad,  because  it  contemplated  an 
appointment  to  objects,  some  of 
whom  were  too  remote,  but  that  a 
valid  appointment  thereunder  might 
be  made  to  such  of  its  objects  as 
were  within  the  proper  limits.  A^ 
tevibarough  v.  AUenboroughy  296 

2.    A  bequest  of  personal  property 
to    three  trustees,   J.,  B.,   and  (7., 
*^  upon  trust  to  dispose  of  the  same 
in  whatever  way  A,   shall,  by  any 
deed  or  deeds,  instrument  or  instru- 
ments, or  by  his  will,  appoiat ;  pro- 
vided that  no  such  deed,  instrument, 
or  will,   shall  be  taken   to  be    an 
execution  of  this  power,  unless  the 
said   deed,   instrument,   or  will   be 
executed  after    my    decease ;"    and 
subject  thereto  upon  trust  for  A,  for 
life  : — Held,  to  be  a  power  exercis- 
able by  any  instrument  in  writing, 
whether  a  deed  or  not,  if  such  in- 
strument sufficiently  referred  to  the 
power  or  to  the  property  subject  to 
it,  or  if  it  made  a  general  gift  and 
the  appointor  had  no  property  of  his 
own  to  which  it  could  refer. 

A.  written  order,  directed  to  the 
trustees  of  the  fund,  would  be  a 
good  exercise  of  this  power. 

If  the  donee  of  the  power  was  also 
the  sole  trustee  of  the  fund,  a  cheque 
upon  a  banker  where  the  fund  was 
lying  would  be  a  good  appointment, 
if  he  had  no  money  of  his  own 
there. 

So,  also,  would  a  letter  from  him 
referring  to  the  power  or  to  the 
property,  and  accompanying  a  gift 
of  money,  which  it  stated  to  be  in 
X>ursuance  of  the  power  or  out  of  the 
property. 


p  p 


Various  examples  of  this  last  kind 
of  appointment. 

'  In  the  case  of  a  series  of  appoint- 
ments of  this  kind,  one  letter  stated 
only  that  the  payment  which  it 
accompanied  was  made  "in  ftdfil- 
ment  of  the  known  wishes"  of  the 
donor  of  the  power : — Bdd,  that  this 
was  an  ambiguity  that  might  be  ex- 
plained by  reference  to  other  docu- 
ments which  shewed  that  the  gift 
was  intended  to  be  in  exercise  of  the 
power.     Brodrick  v.  Brown,        328 

POWER  OF  SALE, 
See  Veitoor  and  Purchasek,  3. 

1.  The  administrator  of  the  assign 
of  a  mortgagee,  who  has  obtained  a 
conveyance  from  the  heir  of  such 
assign  to  a  trustee  for  himself,  can 
exercise  a  power  of  sale  given  by 
the  mortgs^ge-deed  to  the  original 
mortgagee,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  with  a 
direction  that  the  receipts  of  the 
same  persons  should  be  good  dis- 
charges; for  the  legal  representa- 
tives of  an  "assign"  must  be  con- 
sidered to  be  assigns  within  the 
meaning  of  such  a  power. 

Cooke  V.  Crawford,  (13  Sim.  91), 
&c.  distinguished.  SaiowayY,  Straw- 
bridge,  371 

2.  A  power  of  sale  and  to  give 
receipts  in  a  mortgage  given  to  the 
two  mortgagees,  their  heirs  and 
assigns,  it  being  declared  that  the 
mortgage  money  was  advanced  by 
them  out  of  moneys  in  their  posses- 
sion on  a  joint  account : —  Held, 
to  be  exercisable  by  the  survivor. 

A  fortiori,  where  the  proceeds  of 
the  sale  were  to  be  applied  to  re- 
imburse "themselves  and  himself** 
all  expenses  which  "he  or  they^ 
should  be  put  to  in  making  the  sale, 
<&c,  and  then  to  reimburse  "  them- 
selves and  himself"  the  mortgage 
p2 
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money  and  interest;  and  it  was 
declared  that  the  receipts  of  the 
"  survivor  **  of  them  should  be  good 
discharges  for  the  mortgage  debt  and 
interest.     Eind  v.  Foole,  383 


PEACTICK 

See  CosT& 
Judgment. 
Pleadivo,  3. 
Trustee  Act,  1850. 
Tbustee  Relief  Act. 

1.  An  application  may  be  made 
by  motion,  with  notice,  to  discharge 
a  winding-up  order,  which  has  been 
made  upon  petition. 

Where  such  an  application  was 
made  fifteen  months  after  notice  of 
the  order,  and  when  considerable 
costs  had  been  incurred  in  the  wind- 
ing-up, although  made  by  a  person 
directly  after  he  was  placed  upon 
the  list  of  contributories,  and  al- 
though supported  by  evidence  of 
fiEicts,  which,  if  disclosed  on  the  hear- 
ing of  the  petition,  would  have 
prevented  the  order: — If  eld,  that 
the  Court  could  not  discharge  the 
order,  unless  the  applicant  would 
consent  to  pay  the  costs  which  had 
been  incurred  by  the  official  mana- 
ger ;  and,  as  he  declined  to  do  so, 
the  motion  was  refiised,  with  costs. 
In  re  The  Joint  Stock  Companies 
Winding-^p  Acta,  1848  wnd  1849  ; 
imd  The  Met/ropolitcm  Carriage  Com- 
pcmy :  Clarke  a  Case,  22 

2,  Where,  at  the  hearing,  a  cause 
was  ordered  to  stand  over  for  the 
purpose  of  adding  parties  by  amend- 
ment, and  a  new  Defendant  was 
subsequently  added : — Held,  that  the 
Plaintiff  might  give  notice  of  motion 
for  a  decree  against  the  new  De- 
fendant only,  upon  the  evidence  in 
the  original  cause,  to  prevent  the 
necessity  of  taking  the  evidence 
over  again  against  the  new  Defend- 


atit,  and  in  order  that  the  cause 
might  be  brought  on  for  hearing 
against  the  new  and  original  Defend- 
ants together,    (hoyon  v.  GtByom^  211 

3.  A  plaintiff  having  given  notice 
of  motion  for  decree  may  obtain  an 
order  of  course  to  amend  his  biU 
after  the  Defendant  has  filed  affidii- 
vits  in  opposition  to  the  motion  for 
decree.     GiU  v.  Baynor,  395 

4.  Before  decree  a  supplemental 
order  may  be  obtained  under  a  52 
of  15  k  16  Vict  a  86,  against  an 
infant  who  has  been  bom  since  the 
filing  of  the  bill,  and  is  a  necesaaiy 
party  to  the  suit.  PickfordY.  Brawn, 

643 

5.  The  Defendant  in  a  foreclosure 
suit  may  obtain  an  enlargement  of 
the  time  limited  for  absolute  fore- 
closure, upon  slight  evidence  of  the 
probability  of  his  being  able  to  pay 
off  the  mortgage ;  but  Uie  order  will 
only  be  made  upon  the  terms  of  his 
paying  a  large  part  of  the  interest 
due  to  the  Plaintiff  within  a  short 
B2)ecified  time,  and  paying  interest 
upon  the  aggregate  sum  found  to  be 
due  to  the  plaintiff  for  principal, 
interest,  and  costs  from  the  date  of 
the  certificate,  and  the  costs  of  the 
application ;  and  that,  if  he  fail  to 
pay  the  specified  sum  to  the  Plain- 
tiff for  interest  at  the  time  appointed, 
he  shall  be  absolutely  foredosed 
Edfordy.  YaU,  677 

PRINTER 
See  Trade  Mark. 

PRIVITY  OF  ESTATR 
See  Charitable  Trust,  3. 

PRODUCTION  OF  DOCU- 

MENTa 
1.  Where  a  plea  of  the  Statute  of 
Limitations  was  pleaded  to  a  bill  for 
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redemption  against  a  mortgagee  in 
poaaessiony  and  the  bill  stated  that 
interest  had  been  paid  within  twenty 
years,  but  contained  no  charge  of 
documents,  and  the  Plaintiff  had 
filed  a  replication  : — Hddy  that  the 
Plaintiff  might,  nevertheless,  compel 
production  of  documents  by  the  De- 
fendant, for  the  purpose  of  obtaining 
evidence  upon  the  issue  tendered  by 
tlie  bill,  as  to  payment  of  interest 
within  twenty  years.  Parkmson 
V.  Chambers^  72 

2.  Instructions  by  a  purchaser  to 
bis  counsel  for  the  preparation  of  the 
draft  agreement  to  piutshase,  though 
given  long  ante  litem  motam, — Hdd 
to  be  privileged  in  a  subsequent 
suit,  which  sought  to  impeach  and 
set  aside  the  sale,  on  the  ground  that 
the  vendor  was  a  trustee  who  had 
no  power  to  selL 

So  also  were  the  draft  agreement 
itself  as  approved  by  counsel,  and 
the  opinion  of  counsel  upon  al- 
terations in  the  draft.  Lord  Wal- 
singha^m  v.  Goodrickey  3  Hare,  122, 
distinguished     Manser  v.  Dix,  451 

PKOMISSORY  NOTK 
See  Undue  Influence. 

PUBLISHER 

See  Copyright. 

RAILWAYS. 

See  Costs,  1,  2,  4. 
Statutes. 

1.  Throwing  a  railway  bridge  over 
a  yard  belonging  to  a  manufactory, 
and  used  for  the  preparation  of 
colours,  a  process  whidi  required 
air  and  light,  is  taking  a  part  of  the 
manufactory  within  the  92nd  section 
of  the  Lands  Clauses  Consolidation 
Act,  1845,  notwithstandiug  that  no 
part  of  the  soil  itself  is  actually 
taken  or  touched 


A  notice  to  treat  for  the  purchase 
of  the  right  or  easement  of  making, 
and  for  ever  maintaining,  the  rail- 
way by  such  bridge  over  the  land- 
owner's property  is  a  valid  notice 
within  the  18th  section  of  the  Lands 
Clauses  Consolidation  Act 

The  paramount  object  of  the 
company's  Special  Act  incorporating 
the  Lands  Clauses  and  Railways 
Clauses  Acts,  is  to  enable  the  com- 
pany to  make  the  railway ;  and  the 
6th  section  of  the  Kailways  Clauses 
Act  refers  to  the  Lands  Clauses  Act 
as  that  under  which  the  compensa- 
tion for  lands  ''  taken  or  used"  under 
the  Railways  Clauses  Act  is  to  be 
ascertained,  while  the  16th  section 
of  the  same  Act  gives  power  to  con- 
struct the  line  by  means  of  arches  j 
and  the  84th  section  of  the  Lands 
Clauses  Act  provides,  that  compen- 
sation shall  be  made  for  lands  "  re- 
quired to  be  purchased  or  perma- 
nently usecT*  by  the  company ;  and, 
therefore,  companies  are  empowered 
permanently  to  use  lands  without 
actually  taking  the  whole  interest 
therein. 

The  16th  section  of  the  Railways 
Clauses  Act  applies  to  the  general 
works  of  the  line,  and  not  to  colla- 
teral works  only,  notwithstanding 
that  tunnels  are  therein  mentioned, 
and  that^  by  sect.  13,  only  such 
tunnels  can  be  made  as  are  mention- 
ed in  the  plans  and  books  of  refer- 
ence ;  for  the  1 6th  section  is  express- 
ly made  subject  to  the  other  provi- 
sions of  the  Act. 

Where  such  a  notice  to  treat,  as 
above  mentioned,  was  given  tlu*ee 
days  before  the  time  limited  for 
exercise  of  the  compulsory  powers 
expired,  and  the  landowner,  fourteen 
days  aflerwaids,  by  a  counter  notice, 
required  the  company  to  take  the 
whole  of  the  m&xmhctory,  such 
counter  notice  operated  not  as  a 
determination  but  as  a  suspension  of 
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the  original  notice  to  treat  ontil  it 
was  accepted  hj  the  company,  and, 
until  such  accoeptance,  it  was  compe- 
tent for  the  landowner  to  withdraw 
the  counter  notice,  by  which  course 
the  original  notice  would  be  revived. 
Such  suspension  is  only  upon  the 
terms  that  the  landowner  is  willing 
and  able  to  sell  the  whole  of  the 
manu&ctoiy,  and,  therefore,  an  in- 
terlocutory injunction  to  restrain  the 
company  from  proceeding  to  enforce 
their  original  notice  was  granted 
upon  the  landowner's  undertaking 
to  that  effect  Nine  months  after 
the  counter  notice  was  served,  the 
company  gave  notice  to  the  land- 
owner of  their  intention  to  summon 
a  jury  to  assess  the  compensation  in 
respect  of  their  original  claim  : — 
ffddf  that  the  powers  conferred  by 
the  Railway  Acts  were  not  lost  by 
this  acquiescence,  and  that  the  com- 
pany were  not  bound  to  follow  up 
their  original  notice  until  called  upon 
to  do  so  by  the  landowner. 

Upon  being  restrained  from  pro- 
ceeding upon  their  original  notice 
upon  the  above-mentioned  terms,  the 
company  withdrew  their  notice  to 
proceed  thereon,  and  consented  to 
take  the  whole  of  the  manufactory, 
and  proceeded  to  ascertain  its  value 
by  summoning  a  jury  under  the 
powers  of  the  Lands  Clauses  Con- 
solidation Act :  —  Hddy  that  they 
were,  imder  aJl  the  circumstances, 
at  liberty  to  do  so,  and  an  applica- 
tion for  an  injunction  to  restrain 
them  was  refused. 

iSemMe,  that  the  jury  would  have 
authority  to  determine,  if  necessary, 
the  extent  as  well  as  the  value  of 
the  manufactory.  Pmchin  v.  Th^ 
London  and  BlctckwaU  RaUwavy 
Company:  The  Same  v.  TheSame,   34 

2.  The  Defendants  agreed  with 
tlio  Plaintiffs  to  undertake  to  exe- 
cute a  branch  railway  according  to 


the  terms  of  a  specification  to  be 
prepared  by  the  Plaintiffs'  engineer 
for  the  time  being,  and  to  give  a 
bond  to  secure  the  performance  of 
their  contract.  The  Plaintiffs  had, 
at  the  date  of  the  agreement,  a  bill 
pending  to  enable  them  to  make  the 
branch,  and  binding  them  to  com- 
plete within  a  specified  time  on  pain 
of  a  suspension  of  dividends  on  liie 
capital  of  their  entire  line.  The 
specification  was  prepared  by  the 
company^s  engineer,  but^  prices 
having  risen,  t^e  Defendants  repu- 
diated their  agreement.  The  Plain- 
tiffs then  filed  their  bill  for  a  spedfic 
performance  of  the  agreemoit  ac- 
cording to  the  terms  of  the  E^>eGifiGa- 
tion,  and  to  have  the  bond  executed, 
chai^ging  that  they  would  have  with- 
drawn tilie  bill  before  Parliament  by 
reason  of  the  liabilities  incurred  on 
the  passing  thereof,  had  not  the  De- 
fencUmts,  to  whom,  as  ownera  of  a 
large  estate  adjacent  to  the  proposed 
branch,  it  was  of  great  impoitanoe 
that  the  Plaintiff  should  be  bound 
to  make  the  branch,  assented  to  the 
terms  of  the  agreement,  and  the 
Plaintiffs  believed  that  they  would 
bon4  fide  carry  out  the  same;  tJiat  the 
Defendants  by  their  agreement  in- 
duced the  Plaintiffs  to  come  under 
the  obligation  to  make  and  complete 
the  lines ;  and  the  Act  was  passed 
upon  the  fidth  of  the  agreement; 
and  charging  that  the  not  carrying 
out  the  agreement  was  a  fraud  on 
the  Plaintifis,  there  having  been  a 
part  performance  on  their  part 

On  demurrer  it  was  hdd  (assuming 
the  agreement  to  be  valid  within  the 
Statute  of  Frauds,  and  in  other  re- 
spects one  upon  which  the  Plain- 
tiffs could  recover)  :  First,  that  the 
agreement  could  not  be  enforced  as 
regards  the  construction  of  the  rail- 
way, because,  from  the  nature  of  the 
works  the  subject  of  the  agreement, 
it  was  an  agreement  the  execution 


RAILWAY. 
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of  which  the  Court  could  not  Buper- 
intend  oonsistently  with  puhlic  con- 
venience,  inasmuch  as  the  motions 
would  be  incessant  for  committal  or 
otherwise  for  non-performance  of 
orders  with  regard  to  ihe  making  of 
particular  works, — ^besides  the  diffi- 
culty, on  the  ground  of  reciprocity, 
in  enforcing  that  part  of  the  agree- 
ment by  which  the  PlaintifEs  were 
to  provide  the  land  ;  and  because  the 
Plaintiffs,  having  by  their  Act  power 
to  acquire  the  land,  could  make  the 
railway  for  themselves,  and,  having 
so  ascertained  the  expense  the  De- 
fendants had  put  them  to,  would 
have  an  adequate,  and  the  better, 
remedy  in  damages  :  and  that  the 
circumstances  of  fraud,  alleged  in 
the  bill,  did  not  prevent  the  appli- 
cation of  the  foregoing  reasons. 

Secondly,  that,  as  the  Court  could 
not  superintend  the  general  execu- 
tion of  the  whole  works,  or  enable 
the  Defendants  to  earn  the  whole  of 
the  money  to  which  they  woidd  be 
entitled  for  the  works  when  made, 
the  execution  of  the  bond  would  be 
a  piecemeal  performance  of  the 
agreement,  which  the  Court  would 
not  direct:  and  the  demurrer  was 
allowed. 

Whether,  in  the  simple  case  of  an 
advance  of  money,  with  an  agree- 
ment to  execute  a  bond  for  its 
repayment,  such  an  agreement  would 
be  executed  in  this  Court — QtUBre, 
The  S(mth  Wales  Eailwat/  Compcmy 
V.  Wyikesy  186 

3.  The  7th  section  of  the  Railways 
Clauses  Act,  providing  a  mode  of 
correcting  '^  any  omission,  misstate- 
ment, or  erroneous  description  of 
any  lands  described  in  the  plans  or 
books  of  reference,**  is  intended 
to  meet  the  case  of  any  omission  of 
land  in  the  plan,  or  of  description 
of  any  owner  of  it  in  the  book  of 
reference,  or   the   omission   of   the 


number,  or  the  misstatement  of  the 
acreage,  or  a  mistake  in  the  names  of 
the  owners,  &c,  as  from  an  error  in 
copying  or  the  like ;  and  this  sec- 
tion was  not  intended  to  apply  to 
the  case  of  the  names  of  interme- 
diate lessees  for  a  long  term  being 
entirely  omitted  from  the  book  of 
reference. 

Therefore,  where  such  a  mistake 
as  last  mentioned  had  occurred^  and 
the  intermediate  lessees  had  not  been 
made  aware  of  the  intention  to  take 
their  land  imtil  a  notice  to  treat 
was  given  them  after  the  company 
had  obtained  their  special  Act ;  and 
such  special  Act  incorporated  the 
Lands  Clauses  and  Railways  Clauses 
Acts,  and  after  reciting  that  plans 
and  sections  had  been  made  and  de- 
posited, enacted  that  the  line  should 
be  made  upon  the  lands  delineated  in 
the  plan  and  described  in  the  book 
of  reference,  it  was  hddy  that  the 
description  there  referred  to  was 
not  meant  a  description  entirely  ac- 
curate in  aU  respects,  and  therefore 
that  the  inaccuracy  which  had  oc- 
curred did  not  disentitle  the  com- 
pany to  take  the  land  under 
their  compulsory  powers.  Kempy, 
The  West  End  of  London  and 
Crystal   Palace  JRailway  Company, 
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RECEIPTS. 

See  Charitable  Trust,  3. 
PowEB  OP  Sale,  1,  2. 
Trust,  2. 
Vendor  and  Purchaser,  3. 


RECEIVER. 

See  Partnership,  2. 


REGISTRY. 
See  Ship. 
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SANITY. 


"  RESPECTIVELY." 
See  Will,  3. 

RESULTING  TRUST. 

Previously  to  her  first  marriage, 
in  1790,  Af.  A.  F,,  being  then  an  in- 
fant, tenant  in  common  in  tail,  with 
her  brother  and  two  sisters,  of  real 
estates,  under  a  settlement  dated  in 
1767,  executed  an  indenture,  dated 
in  1790,  purporting  to  be  an  agree- 
ment for  settling  her  share  upon  her 
husband  for  life,  with  remainder  to 
herself  for  life,  with  remainder  to  the 
issue  of  the  marriaga  In  1794, 
M,  A,  F.f  then  a  widow  but  still  an 
infant,  married  C.  F,  In  1808,  the 
real  estate  was  sold,  and  the  money 
arising  from  the  sale  invested  in 
Stock,  in  the  names  of  certain  per- 
sons, who,  shortly  after  the  invesir 
ment,  executed  an  indenture,  dated 
1808,  whereby  it  was  declared  that 
they  shoidd  stand  possessed  of 
M.  A,  F'a  share  of  the  Stock,  upon 
the  trusts  of  the  indenture  of  1790; 
and,  by  an  indenture  dated  in  1842, 
the  Stock  was  vested  in  new  trustees, 
upon  the  trusts  of  the  indenture  of 
1808.  Neither  M.  A.  F.  nor  C.  F. 
was  a  party  to  the  indenture  of  1 808, 
or  to  that  of  1842.  M.  A,  F  died 
in  1845,  a  F  in  1849  :—Ifeld,  that 
the  indenture  of  1790  had  no  effect 
upon  M.  A.  F.*8  interest,  she  being 
under  age  when  it  was  executed; 
that  the  indentures  of  1808  and 
1842  not  having  been  executed  by 
M,  A.  F.,  and  it  not  appearing  that 
anything  was  done  at  the  time  of 
the  sale,  except  that  her  share  of  the 
purchase-money  got  into  the  hands 
of  the  trustees ;  and  there  being  no- 
thing to  shew  that  she  acquiesced  in 
that  arrangement,  the  presumption 
must  be,  that  the  property  remained 
by  way  of  resulting  trust,  according 
to  the  truste  of  the   settlement  of 


1767 ;  and  that  M.  A.  F.'e  intci«* 
in  the  Stock  was  the  same  as  her  in- 
terest in  the  real  estate,  L  e.  an 
estate  tail;  and  the  Stock  was 
ordered  to  be  paid  to  her  personal 
representative. 

Whether,  if  M.  A.  F.  had  put  her 
share  of  the  purchase-money  into  the 
hands  of  her  trustees,  it  might  not 
have  been  held  that  their  dedantioD 
of  trust  would  have  been  sufBcieiit, 
and  consequently  that  the  represent- 
ative of  an  only  child  of  M,  A.  F. 
by  her  first  maniage  was  entitled 
—Qware.      In  re   FozanTe    Trud, 
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REVOCATION. 
See  Will,  14. 

SALE  BY  THE  COURT. 

See  Yendob  and  Pubchaser,  2. 

After  a  certificate  of  purcbaae 
under  a  sale  by  the  Court  has  be- 
come binding  by  the  lapse  of  ei^i 
days  since  the  signature  thereof  by 
the  Judge,  the  purchaser  is  conm- 
dered  to  be  so  fieur  the  absolute  owner, 
that  he  may  sell  at  an  advanced  price, 
for  his  own  benefit.  IkweU  v.  Tyf 
nM,  324 

SANITY. 
See  Costs,  5,  6. 

Distinction  between  unBoundnesa 
of  mind  and  mere  dulness  of  in- 
tellect 

An  issue  as  to  sanity  is  not 
directed  merely  upon  a  suggestion  in 
an  answer,  but  such  suggestion  must 
be  supported  by  evidence  occasioning 
a  reasonable  doubt  as  to  the  sanity. 
Ilarrod  v.  Harrody  4 


SETTLEMENT. 


SHIP. 


791 


SEISIN. 
See  Descent. 

SETTLEMENT. 

See  Advanoement. 

Illegitimate  Children. 
MARRTTcn  Woman. 

jBy  a  voluntary  settlement^    ex- 
pressed to  be  made  in  consideration 
of  natural  love  and  affection  for  set- 
tlor's son  G.  and  daughters  M,  and 
£.,  property  was  settled  in  trust  for 
settlor  for  life,  with  remainder,  as 
to  part,  in  trust  for  Q,  for  life,  and 
after  his  decease  in  trust  for  all  &.*« 
children  tohich  might  he  Iwing  at  ike 
time  o/hia  decease^  as  tenants  in  com- 
mon ;  and  if  G.  cdioidd  have  but  one 
su4:h  child,  then  for  such  only  child ; 
the  share  of  eveiy  suck  child  to  be 
vested  at  twenty-one,  or,  if  a  daugh- 
ter, at  twenty-one  or  marriage ;  with 
proviso  for  survivorship  if  more  than 
one  ckUd  of  &.,  and  any  of  them 
being  a  son  shoiild  die  under  twenty- 
one,  or    being   a   daughter   under 
twenty-one    without   Imving    been 
married;  tJiAincaseaU  euckofG'e 
dhUdren  as  were  eons  ekovld  die  under 
ifoenty-cne,  and  all  such  of  them  as 
were  daughters  under  that  age  with- 
out having  been  married,  then  over; 
and  as  to  other  parts  of  the  property, 
in  trust  for  M,  for  life,  and  after  her 
decease  for  all  her  children,  who 
being  sonsrshould  attain  twenty-one, 
or  being  daughters  should  attain  that 
age  or  be  married,  in  such  manner 
and  form,  and  in  such  shares  and 
proportions    and    subject    to    such 
clauses  of  survivorship,  <fec,  as  before 
declared  with  respect  to  G,*8  children; 
and  as  to  a  third  part  of  the  property 
upon  trusts  for  JS.  and  her  children, 
similar  to  the  trusts  for  M.  and  her 
children  : — Held,    that  the    instru- 
ment, though  voluntary,  and  not  ex- 


pressed to  be  made  in  consideration 
of  natural  love  and  affection  for  the 
settlor^s  grandchildren,  was  within 
the  rule  in  Emperor  v.  Bolfe  (1  Vea 
sen.  208) ;  and  that^  having  regard 
to  the  terms  of  the  limitation  over, 
after  the  trusts  for  G.'e  children,  and 
notwithstanding  the  different  form  in 
which  the  trusts  for  the  children  of 
Jf.  and  E.  were  expressed,  two 
children  of  G.  who  attained  twenty- 
one,  and  subsequently  died  in  Ins 
lifetime,  took  vested  and  transmis- 
sible interests  equally  with  those  of 
G.*8  children  who  survived  him  :  the 
rule  being,  that,  whereas,  in  ordinary 
instruments,  an  express  estate  there- 
by Umited  cannot  be  enlarged  except 
by  necessary  inference,  yet,  upon  in- 
struments of  this  description,  there 
is  an  implication  of  law,  arising  upon 
the  instrument  itself,  subject  to  any 
expression  to  the  contrary,  that  it  is 
the  intention  of  any  person  who 
places  himself  in  loco  parentis,  to 
provide  portions  for  children  or 
grandchildren,  as  the  case  may  be,  at 
the  period  when  such  portions  will 
be  wanted,  namely,  upon  their  at- 
taining the  age  of  twenty-one,  or,  in 
the  case  of  daughters,  upon  their  at- 
taining that  age  or  marriage;  and 
that  such  portions  shall  then  vest, 
whether  the  children  do  or  do  not 
survive  their  parents.  SuxmUow  v. 
Binna,  417 

SHIP. 

1.  The  Ship  Registry  Act,  stat  8  & 
9  Vict  c.  89,  does  not  prevent  a  lien 
being  created  on  certificate  of  origi- 
nal registry,  deposited  by  unregis- 
tered owner  to  secure  advances  for 
the  use  of  the  shi^. 

Upon  motion  by  Plaintiff  claiming 
such  a  lien,  a  party  who,  without  a 
lawful  title,  had  procured  himself  to 
be  registered  as  owner  of  a  ship,  was 
restrained  by  injunction  from  prose- 
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SPECIFIC  PERFORMANCR 


onting  a  oomplaint  made  under  sect. 
30  against  Plaintifi;  for  wilfully  de- 
taining and  refusing  to  deliver  up 
the  certificate  of  the  ship's  registry, 
and  from  instituting  any  other  pro- 
ceeding against  Plaintiff  to  compel 
him  to  deliver  up  the  certificate. 
Clarke  Y.  Batters,  242 

2.  Form  of  order  made  on  motion 
for  injunction,  in  a  suit  by  shipowner, 
to  restrain  actions  for  damage  occa- 
sioned by  loss  of  the  ship  and  cargo, 
under  the  provisions  of  iJie  Merchant 
Shipping  Act,  1854,  Part  9.  The 
African  Steam  Ship  Companf/  v. 
Svoanzy  and  Kennedf/,  326 

SPECIAL  CASR 
See  Pleabiko,  2. 

SPECIFIC  PERFORMANCR 
See  Railways,  2. 

Bill  by  a  company  for  smelting 
and  manufacturing  iron,  against  pro- 
prietors of  coal  mines  adjoining  their 
works,  for  specific  performance  of  an 
agreement  to  sell  to  the  company,  at 
a  fixed  price  per  ton,  all  of  certain 
beds  of  coal,  estimated  to  contain 
frx>m  120,000  to  150,000  tons,  to  be 
raised  and  delivered  by  Defendants 
at  the  rate  of  500  tons  per  week,  and 
the  company  to  drain  the  beds ;  and 
for  an  injunction  to  restrain  Defend- 
ants frx)m  selling  any  part  to  other 
persons.  The  bill  averred,  that  the 
coal  was  very  conveniently  situate 
with  reference  to  the  company's  iron 
works,  which  adjoined  thereto ;  and 
that  the  company  had  the  power,  by 
means  of  their  engines  and  pits,  to 
drain  the  beds,  and  had  occasion  for 
a  large  quantity  of  coal  of  that  par- 
ticul^  description. 

Demurrer  allowed,  mainly  on 
groimd  of  laches,  the  company  hav- 
ing neglected  to  file  their  bill  until 


eleven  months  after  they  diaoovered 
that  Defendants  had  ceased  to  deliver 
the  coal,  and  were  referred  by  De- 
fendants to  their  solicitors. 

In  contracts  relating  to  commodi- 
ties fluctuating  from  day  to  day  in 
market  price,  tbe  Court  expects  per- 
sons to  be  unusuaUy  vigilant  and  ac- 
tive in  asserting  their  right  to  specific 
performance,  which  it  is  inequitaUe 
to  grant  after  such  an  inter^  and 
when  the  parties  may  be  no  longer 
in  the  same  position. 

Such  a  contract  is  a  positive  con- 
tract, and  does  not  give  jurisdiction 
to  restrain  sale  to  other  partie& 

Leave  to  amend  and  account  for 
laches,  refused  on  the  ground  that 
the  agreement — notwithstanding  it 
was  to  be  performed,  not  imme- 
diately, but  by  instalments,  and  at 
intervals  extending  over  a  long  pe- 
riod; and  notwitl^tanding  the  cir- 
cumstances averred  as  to  the  vicinity 
of  the  coal,  and  its  convenience  with 
reference  to  the  company's  woila, 
and  the  importance  to  them  of  coal 
of  that  particular  description, — was 
an  agreement  for  works  of  which  the 
Court  could  not  undertake  the  super- 
intendence; for,  the  applications  to 
the  Court  would  be  incessant,  to  se- 
cure due  industry  and  exertion  on 
the  part  as  well  of  Plaintiflw  as 
Defendants;  and,  eenMe^  upon  this 
ground  alone  the  demurrer  would 
have  been  allowed. 

Semible,  the  benefit  to  be  derived 
from  vidnity  of  Defendants'  coal  to 
company's  iron  works,  is  one  which 
can  be  estimated  by  damages,  and, 
taken  alone,  la  not  a  ground  for  spe- 
cific performanoa 

Observations  on  Taylor  v.  Nemtte, 
and  the  report  of  Buxton  v;  Lister 
and  Cooper  (3  Atk.  383).  Bollard 
V.  Clayton,  462 

2.  Specific  performance  of  a  cove- 
nant in  a  lease  to  take  a  renewed 
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lease,  decreed  against  lessee's  exe* 
cutors,  vho  had  entered  and  admit- 
ted assets. 

But  the  Court  will  take  care  that 
the  renewed  lease,  if  not  beneficial, 
is  so  framed  as  that  no  personal  lia- 
bility shall  be  incurred  by  the  exe- 
cutors.    Stephens  v.  Hotham,      671 

STATUTES:— 
See  Trusteb  Act,  1850. 

Common  Law  Procedxtke  Act, 
1854. 

Sect  12.     See  Abbitication. 
„    22.  Evidence,  3. 

Joint  Stock  Companies  Winding- 
up  Acts,  1848. 

See  Practice,  1. 

Winding-up  Acts. 

Lands  Clauses  Consolidation 
Act,  1845. 

See  Costs,  1,  2,  4. 

Ecclesiastical  Lease. 
Railways. 

Merchant  Shipping  Act,  1854. 
See  Jurisdiction,  3. 

Eailwats  Clauses  Consolidation 
Act,  1845. 

See  Railways. 

22  &  23  Car.  2,  a  10. 
1  Jac.  2,  c.  17. 

See  Will,  a. 

21  Jac.  1,  a  16. 
See  Statute  op  Limitations. 

9  Geo.  2,  a  36. 
See  Mortmain,  1. 


14  Geo.  3,  a  48. 
See  Policy  of  Insurance. 

37  Geo.  3,  c.  60. 
See  Land  Tax. 

43  Geo.  3,  c  108. 
See  Mortmain,!. 

9  Geo.  4,  a  42. 
See  Mortmain,  1. 

1  Vict,  a  26. 

See  Ship,  2. 

Will,  5,  6,  10,  12. 

1  &  2  Vict.  c.  110. 

See  Judgment. 
Pleading,  4. 

3  &  4  Vict.  c.  77. 
See  Charitable  Trust,  1. 

5  <fe  6  Vict.  c.  35. 
16  &  17  Vict,  a  34. 

See  Income  Tax. 

7  &  8  Vict,  a  110. 
See  Partnership,  1. 

8  <k  9  Vict.  c.  89. 
See  Ship. 

10  <k  11  Vict,  a  96. 

See  Costs,  3. 

Trustee  Reuef  Act. 
Vendor  and  Purchaser,  3. 
Will,  11. 
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TRUST. 


15  &  16  Vict.  c.  86. 

Sect&  38,  34.  See  Evidencb,  2. 
„     34.  Vendor  AND  PuB- 

CHASEB,  2. 

„     42.  Pleading,  1. 

„     52.  Practice,  4. 

„     53.  Pleading,  4. 


STATUTE  OF  LIMITATIONS. 

See  Charitable  Trubts,  3. 

Evidence  of  verbal  admissioiiB,  in 
1850,  by  A.,  since  deceased,  that  he 
owed  a  debt  of  2300/.  to  B.'s  estate, 
the  interest  of  which  he  had  arranged 
to  discharge,  and  waa  discharging, 
by  paying  two  annuities  bequeathed 
by  BJs  will,  together  with  a  state- 
ment in  an  affidavit  made  by  B.^s 
executor  in  1850,  which  was  insert- 
ed in  the  draft  affidavit  from  the 
dictation  of  A,,  to  the  effect  that  B,*8 
executor  had  received  in  August, 
1850,  from  A.^  a  half-year's  interest 
on  2300Z.,  and  had  paid  the  said  an- 
nuities the  same  half-year: — Heldj 
sufficient  to  take  the  debt  of  2300Z. 
out  of  the  Statute  of  limitations. 
Edwards  v.  Janes,  534 


SUBSTITUTION. 

See  Will,  4. 

SUPPLEMENTAL  ORDER 
See  Practice,  4. 

TITLE  DEEDS. 
See  Vendor  and  Purchaser,  5. 

TRADE  MARK 
Where  a  manu&cturer  has  the 
exclusive  right  to  use  a  particular 
trade  mark,  which  he  has  been  in 


the  habit  of  procoring  to  be  printed 
upon  paper  labels  and  wrappers^ 
which  he  pasted  on  and  wrapped 
round  his  manufactures,  he  may  ob- 
tain an  injunction  upon  interlocutory 
motion  against  a  prinier  who  has 
made  and  printed,  and  is  in  the  habit 
of  selling;  imitations  of  the  Plain- 
tifTs  labels  to  persons,  for  the  par- 
pose  of  using  fraudidently,  to  pass 
off  other  goods  as  those  of  the  Plain- 
tiff, although  the  printer  himself 
makes  no  such  use  of  them. 

So  also  if  the  Plaintiff  all^^  that 
persons  bought  the  labels  of  the  De- 
fendant for  such  a  fraudulent  pur- 
pose, and  proves  that  the  Defendant 
was  in  the  habit  of  selling  them  to 
any  one  who  asked  for  them;  and 
the  Defendant  denies  collusion  with 
any  one,  and  also  denies  the  Plain- 
tiff's right  to  the  exclusive  uw  of  the 
mark,  and  insists  upon  his  own  ri^t 
to  continue  the  printing  and  sellmg, 
the  injunction  will  be  granted,  al- 
though the  Plaintiff  does  not  allege 
or  prove  that  the  Defendant  sold 
them  with  a  firaudulent  puipose,  and 
does  not  distinctly  prove  that  any 
of  the  labels  sold  by  the  Defendant 
were  in  fact  made  use  of  to  defraud 
the  Plaintiff  The  ground  of  this 
equity  is,  that  the  Defendant,  by 
knowingly  printing  labels  in  imita- 
tion of  the  PlainttflTs  trade  mark, 
and  selling  them  to  any  one  who 
asked  for  them,  was  supplying  the 
means  of  committing,  and  was  thus 
a  party  to,  frauds  whidi  Courts  of 
equity  would  interfere  to  stop  at 
their  source.  Jokann  Maria  Farina 
V.  ffenry  Silverlock,  509 


TRUST. 

See  Vaxtkessbiv,  1. 
Resultino  Trust. 

1.  Where  the  owner  of  an  estate 
charged  with  an  annuity  in  &voar 
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of  a  lunatic  bad  acknowledged  that 
she  had  in  hand  certain  arrears  of 
the  annuitj,  which  she  was  ready 
to  pay  to  any  person  on  his  behalf 
inrho  could  give  a  good  receipt  for 
it : — Hddy  that  this  was  a  declara- 
tion of  trust  which  entitled  the 
curator  to  sue  in  equity  for  those 
arrears.     Scott  v.  BenUey,  281 

2.  Trustees  with  a  power  to  sell^ 
and  to  invest  the  proceeds  in  Go- 
vernment or  real  securities,  sold  the 
estate,  and  received  only  part  of  the 
purchase  money,  but  executed  a  oon- 
veyance  to  the  purchaser,  on  the 
back  of  which  was  indorsed  a  receipt 
for  the  whole  sum,  which  was  signed 
hy  them  alL  This  deed,  and  the 
other  title  deeds,  they  retained  as  a 
security  for  the  unpaid  purchase 
money  with  interest,  and  they  en* 
tered  into  a  written  agreement  with 
the  purchaser  that  the  deeds  should 
remain  with  them  as  such  security, 
and  that  he  shoidd,  if  required,  exe- 
cute a  proper  mortgaga  This  agree- 
ment was  signed  by  the  purchaser, 
and  by  the  trustee  in  whose  custody 
the  deeds  were  placed  Eight  years 
afterwards  the  purchaser  paid  the 
principal  and  interest  of  his  debt  to 
this  trustee,  and  received  from  him 
the  deeds,  including  the  conveyance 
with  the  receipt  indorsed: — Hddf 
that  by  such  payment  the  purchaser 
did  not  dischaige  himself  of  his  lia- 
bility incurred  by  participation  in 
the  breach  of  trust,  and  the  trustee 
who  received  the  money  having  mis- 
applied it  and  absconded,  the  pur- 
chaser was  made  to  pay  it  over 
again.     Wehb  v.  Ledacun,  385 

3.  Power  given  by  a  will  to  trus- 
tees, at  their  discretion,  to  apply, 
during  the  life  of  testator^s  wife,  any 
part  not  exceeding  one  moiety  of 
the  annual  income  of  the  trust  estate 
for  or  towards  the  maintenance  and 
education  of  his  daughter,  or  other- 


wise for  her  benefit,  in  such  manner 
as  the  trustees  should  think  proper, 
may  be  exercised,  notwithstanding 
bill  filed  by  trustees  to  have  the 
trusts  of  the  will  performed  and 
carried  into  execution  under  the  di- 
rection of  the  Court.  SUlibaume  v. 
NewpoHy  602 

TRUSTEE  ACT,  1850. 

Where  copyholds  devised  to  an 
infant  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  were  decreed* 
to  l^  sold  to  pay  the  debts  of  the 
testator,  and  an  order  was  made  in 
the  cause  and  pursuant  to  the  1 
Will  4,  c.  47,  that  the  guardian  of 
the  infant  should  surrender  them  to 
the  piutshaser : — Held,  that  the  pur- 
chaser was  entitled  to  require,  that 
an  order  should  be  made  discharging 
the  contingent  rights  of  the  unborn 
issue  of  the  infimt  under  a  29  of  the 
Trustee  Act  of  1850. 

An  order  under  the  Trustee  Act, 
1850,  may  be  made  in  a  cause  with- 
out petition.     Wood  v.   Beetlestone, 

213 

TRUSTEE  RELIEF  ACT. 

See  Costs,  3. 

Vendor  and  Pubchaseb,  3. 
Will,  11. 

A  suit  for  the  removal  of  the 
trustee  of  a  settlement,  and  the  ap- 
pointment of  new  trustees;  and  for 
the  payment  of  certain  moneys  com- 
prised in  the  settlement,  and  which 
had  been  lent  to  the  husband,  to  such 
ziew  trustees  out  of  a  sum  of  money 
belonging  to  the  husband  which  had 
been  paid  into  Court  under  the  Trus- 
tee Relief  Act;  and  for  general  ad- 
ministration of  the  trusts  of  the  set- 
tlement: — ^may  be  sustained. 

The  Trustee  Relief  Act  takes  away 
the  jurisdiction  of  the  Court  by  bill 
against  the  trustee,  in  respect  of  the 
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money  wbicli  he  lias  paid  into  Conrt 
Tfuyrp  V.  Thyrp,  438 

UMPIRE 
See  Arbitbation. 

UNDUE  INFLUENCE. 

A  banking  firm  advanced  money 
to  A.,  and  took  a  promiaaory  note 
for  such  advance  which  was  signed 
by  A,  and  his  wife,  who  had  no  sepa- 
.rate  property.  A,  died  insolvent. 
Nine  days  after  his  death,  one  of  the 
partners  in  the  bank  went  to  the 
house  of  the  widow,  taking  with  him 
a  proper  stamp,  and  asked  her  if  she 
could  pay  any  money  on  account; 
and  on  her  answering  that  she  could 
not,  obtained  her  signature  to  a  new 
promissory  note,  written  by  him 
upon  the  stamp.  It  being  doubtful 
whether  the  widow  knew  that  she 
was  not  liable  npon  the  original 
note,  and  nothing  having  been  men- 
tioned at  the  interview  concerning 
her  nonliability: — Eddy  that  the 
note  so  obtained  was  invalid,  and 
that  the  case  was  too  plain  to  ren- 
der it  necessary  to  send  it  to  be 
triedatlaw.  Coward y. Hughes,  443 

VENDOR  AND  PURCHASER 

See  Income  Tax. 

Peoductiok  op  Documents,  2. 
Sale  by  the  Coubt. 

1.  On  a  sale  by  auction  of  land  in 
lots  the  purchaser  of  the  lot  largest 
in  value,  in  the  absence  of  any  con- 
dition respecting  them,  is  entitled  to 
the  custody  of  tiie  title  deeds  relat- 
ing to  all  the  property;  but  if  there 
be  a  condition  that  the  purchaser  of 
the  ''largest  lot"  shall  have  them, 
that  must  mean  largest  in  superficial 
area.     Griffiths  v.  Hatchardy  17 

2.  On  a  sale  under  a  decree,  the 


signature  of  the  certincate  of  the 
purchase  by  the  Judge  in  Chambers 
is  equivalent  to  the  order  nisi  to 
confirm  the  Master's  report  und» 
the  former  practice ;  and  the  certifi- 
cate is  liable  to  be  discharged  at  any 
time  within  eight  days  after  sadi 
signature. 

Consequently,  an  application  to 
open  the  biddings  on  the  usual  terms 
may  be  made  within  eight  days  after 
the  certificate  is  signed  by  the  Judge. 

Order  made  opening  tibe  biddings 
upon  an  undertaking  to  abide  by  the 
order  of  the  Court  as  to  the  expenses 
of  the  resale,  where  the  advance  was 
only  9^  more  than  the  probable  ex- 
penses of  such  resale.  Bridger  v. 
Pen/old,  28 

3.  Testatrix,  by  her  will,  declared, 
that  every  person  thereby  made 
tenant  for  life  should  have  such  and 
the  like  powers  of  leasing,  selling, 
and  exchanging  any  part  of  the  de- 
vised estate  as  were  by  her  &ther*9 
will  given  to  the  tenants  for  life  and 
in  tall  mentioned  in  his  wiU,  or  to 
the  trustees  thereof.  It  appeared 
that  the  father's  will  did  not  give  a 
tenant  for  life  or  in  tail  any  power 
of  leasing,  selling,  or  exchanging; 
but  gave  trustees  full  power  to  sdl 
and  exchange  the  hereditaments 
therein  comprised;  and  to  give  re- 
ceipts for  the  purchase  money: — 
Hddy  that  tenant  for  life  in  posses- 
sion of  the  estate  devised  by  the  tes- 
tatrix had  the  same  powers  of  selling 
and  exchanging  that  estate  as  were 
by  thefather^s  will  given  to  the  trus- 
tees, but  that  such  powers  did  not 
extend  to  giving  receipts. 

Semble,  that  the  difficulties  which 
might  be  met  with  in  exercising 
such  power  of  sale  in  the  absence  of 
a  power  to  give  receipts,  might  be 
removed  by  paying  the  money  into 
Court  under  the  Trustee  Relief  Act, 
Stat  10  &  11  Vict.  c.  96;  and  that^ 
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upon  such  payment,  the  purchaser 
might  safely  complete.     Cox  y.  Cox^ 

251 

4.  A  purchaser  under  a  decree, 
haying  accepted  the  title  and  paid 
his  purchase  money  into  Court,  dis- 
coyered  that  a  will  had  heen  mis- 
stated in  the  abstract,  in  such  a  man- 
ner as  to  conceal  an  important  de- 
fect in  the  title.  Upon  petition, 
before  conyeyance,  he  was  discharged 
from  his  purchase,  and  his  purchase 
money  was  ordei^  to  be  repaid; 
but  as  his  solicitor  had,  neglected  to 
examine  the  original  will,  although 
the  abstract  shewed  that  it  was  of  a 
yery  peculiar  nature,  and  although 
reminded  of  the  necessity  of  doing 
80  by  the  counsel  who  adyised  upon 
the  abstract : — Hdd^  that  he  was  not 
entitled  to  interest;  and  that  he 
must  pay  the  costs  of  all  parties  ex- 
cept of  the  person  who  had  the  con- 
duct of  the  sale. 

A  purchaser  is  not  conclusiyely 
bound  by  the  acceptance  of  the  title 
by  his  counsel;  but  if  he  pays  his 
purchase  money  into  Court,  he  is 
bound.  This  rule,  howeyer,  does  not 
apply  to  a  case  where  the  counsel  is 
misled  by  the  abstract  of  title. 

A  condition,  that,  if  any  objection 
or  requisition  should  be  made  which 
the  yendor  should  be  unable  or  un- 
willing to  remoye,  it  should  be  law- 
ful for  him  to  rescind  the  contract; 
and  that,  in  that  case,  the  purchaser 
should  be  entitled  to  a  return  of  his 
deposit,  without  interest,  but  should 
not  be  entitled  to  any  costs  or  dam- 
ages, does  not  entitle  the  yendor, 
i^r  making  numerous  fruitless  at- 
tempts to  remoye  an  objection  made 
by  a  purchaser  desirous  of  being  dis- 
charged, to  return  him  his  deposit 
only,  but  the  yendor  must  then  pay 
interest  upon  the  deposit,  and  the 
costs  of  the  purchaser.  M'OuUoch 
V.  Greg</ry,  286 


5.  Where,  by  the  conditions  of 
sale,  it  is  agreed  that  the  yendor 
shall  retain  the  title  deeds,  "and 
that  a  coyenant  will  be  entered  into 
for  the  production  of  such  of  them 
as  are  not  enrolled,  and  for  giying 
attested  or  other  copies  thereof  to 
the  respectiye  purchasers,  at  their 
expense,"  a  purchaser  has  not^  on 
completion,  a  right  to  attested  copies 
at  the  expense  of  the  yendor.  Cot- 
ton y.  Scudamore^  321 

VENUK 
See  JuBiSDicmoN,  2. 

VESTED  LN^TEREST. 

See  Settlement. 
Will,  15. 

WILL. 

See  Costs,  5. 

Illegitihate  Childbek. 
Jurisdiction,  1,  2,  5. 
Mobtmain,  1. 
PowEB  OF  Appointment. 

1.  Adeyise  of  real  estate  to  A,  "and 
his  heirs  and  assigns  for  eyer,"  and, 
from  and  after  his  decease  without 
issue, "  to  be  equally  diyided  amongst 
the  then  surviying  legatees,  share 
and  share  alike:** — Eddy  that  the 
first  limitation  to  i4.,  being  of  an 
estate  in  fee  in  the  largest  terms, 
and  the  gift  oyer  being  to  the  sur- 
yiyor  of  certain  ascertained  persons, 
a  personal  benefit  was  intended  for 
them,  and  therefore  the  gift  oyer 
must  be  taken  to  refer  not  to  an  in- 
definite £ulure  of  issue,  so  as  to  cut 
down  A,^8  estate  in  fee  to  an  estate 
tail,  but  to  a  failure  of  issue  to  take 
place  within  the  liyes  of  the  execu- 
tory deyisees;  and  that  ey^it  not 
haying  happened: — EeUdy  that  the 
executory  deyise  had  failed,  and  the 
estate  in  fee  of  J.  became  absolute. 
Greenwood.Y.  Verdon,  74 
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2.  A  deviiae  to  A.  and  to  his  heirs 
and  assigns  for  ever,  but  in  case  he 
should  die  without  child  or  children 
of  his  body  lawfully  begotten,  a  gift 
over  to  the  children  of  B,,  their 
heirs  and  assigns,  for  ever,  on  the 
decease  of  A, : — Held,  to  confer  an 
estate  in  fee  simple  upon  A.,  subject 
to  be  defeated  by  an  executory  de- 
vise, if,  at  his  decease,  there  should 
be  no  issue  of  A.  living.  Pwker  v. 
Birks,  156 

3.  Testator,  after  desiring  his 
trustees  to  divide  a  principal  sum 
unto  and  equally  between  his  nephew 
and  four  nieces,  share  and  share 
alike,  directed,  in  case  any  of  them 
should  die  leaving  issue  of  his,  her, 
or  their  body  or  bodies,  before  their 
shares  of  the  trust  fund  should  be- 
come payable  under  his  will,  that 
the  share  or  proportion  of  each  of 
them,  his  said  nephew  and  nieces,  so 
dying,  of  and  in  the  said  trust  fund, 
bhould  be  paid  to  his  or  her  children 
respec^wdy,  the  children  to  stand  in 
the  place  or  stead  of  their  respective 
deceased  parents,  and  to  be  entitled 
to  receive  their  respective  parents' 
shares  of  his  trust  funds  accordingly : 
— Heldy  a  gift  to  such  children  as 
joiQt  tenants  j  the  effect  of  the  word 
''respectively''  being  to  allot  the 
several  fiunilies  of  children  each  to 
its  respective  parent 

HeatkeY.Heathe,{2AXL  122,123\ 
remarked  on.  In  re  Hodgson  s 
Trust,  178 

4.  Bequest  of  stock,  in  trust  for 
three  persons  nomirhoivmy  in  equal 
shares,  to  be  transferred  to  them 
when  they  shall  attain  twenty-one. 
But,  if  any  of  them  shaU  depart  this 
life  under  the  age  of  twenty-one  and 
unmarried,  then  his  share,  original 
and  accruing,  to  go  to  the  survivors. 
And  if  all  of  them  shall  die  under 
twenty-one  and  unmarried,  then  the 
stock  to  sink  into  the  residue.     One 


of  the  three  died  some  months  prior 
to  the  making  of  the  will: — Hddj 
that  the  survivors  were  entitled  to 
the  share  which  the  testator  at- 
tempted to  bequeath  to  the  deceased. 
In  re  Sheppard^s  Trust,  269 

5.  Bequest  upon  trust  to  paj  in- 
come to  testator's  daughter  ''  for  her 
life,  or  until  her  marriage,  and 
after  her  decease  or  marriage,  which 
shall  first  happen,"  upon  trusts 
for  the  benefit  of  her  children  by 
two  successive  husbands,  both  then 
deceased.  The  daughter,  who,  at 
the  date  of  the  will,  was  a  widow, 
afterwards,  in  the  lifetime  of  the 
testator,  married  a  third  husband : — 
Heldy  that  there  was  nothing  to 
shew  that  the  testator  (who  was  as- 
sumed to  have  been  aware  of  his 
daughter's  marriage)  had  not  pur- 
posely left  his  will  to  operate  upon 
the  state  of  circumstances  existing 
at  his  death  ;  and  that  the  dau^ter 
wais  entitled  to  the  income  during 
her  life,  or  until  her  marriaga 
BuOock  V.  Bennett,  315 

6.  The  24th  section  of  the  new 
Wills  Act  (7  Will.  4  k  1  ^ict  c 
26),  that  every  will  shall  be  con- 
strued, with  reference  to  the  personal 
estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the 
testator,  "unless  a  contrary  inten- 
tion shall  appear  by  the  will,"  illus- 
trated : — "  If  I  refer  to  a  particukr 
thing,  a  g.  a  ring  or  a  horse,  and 
bequeath  it  as  'my  ring'  or  *my 
horse,'  Semble,  the  '  contnuy  inten- 
tion,' to  which  the  24th  section  re- 
fers, appears  by  the  will,  and  the 
will  speaks  from  the  date  of  its  exe- 
cution; but  when  a  bequest  is  of 
that  which  is  general, — of  that  which 
may  be  incr^ised  or  diminished, — 
the  Act  requires  something  more  on 
the  &ce  of  the  will,  for  the  purpose 
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of  indicating  such  '  contrary  inten- 
tion/ than  the  mere  circumstance 
tliat  the  subject  of  the  bequest  is 
designated  by  the  pronoun  '  my.' " 

Testatrix,  in  1850,  bequeathed 
thus  : — "  I  give  my  New  3^^  per 
cent.  Annuities," — ffeldy  *that  the 
bequest  comprised  all  the  New  3^ 
per  Cents,  which  she  had  at  her 
death. 

Testatrix  gave  to  trustees  1500^. 
and  certain  Danish  Bonds,  which  she 
described  thus  : — "  My  four  Danish 
!Bonds,  one  of  them  for  the  sum  of 
485^.,  another  of  them  for  the  sum  of 
1004/.,  another  of  them  for  the  sum 
of  1315/.,  and  the  other  of  them  for 
the  sum  of  716/.,  making  in  ^he 
"wbole,  together  with  the  said  sum  of 
1500/.,  the  sum  of  5020U*  She  had 
not  any  Danish  Bonds  for  the  spe- 
cified amounts,  but  she  had  a  mass 
of  Danish  Bonds  which,  before  mak- 
ing her  will,  she  had  received  in 
exchange  for  other  Danish  Bonds 
bequeathed  to  her  by  her  husband, 
comprising  four  lots  purchased  by 
bim  at  four  several  periods,  for  sums 
corresponding  with  those  specified  in 
the  bequest:  —  EM,  it  appearing 
that  nonie  of  such  bonds  had  been 
sold  by  the  testatrix,  that  the  bequest 
was  a  specific  bequest  of  so  much  of 
her  Danish  bonds  as  was  received 
by  her  in  exchange  for  the  bonds 
purchased  by  her  husband  with  the 
specified  sum&     Goodlad  v.  Bwnett, 

341 

7.  In  wills  of  real  estate,  "  issue," 
unless  there  be  something  to  shew 
a  contrary  intention,  means  *'  heirs 
of  the  body,*'  and  includes  all  de- 
scendants to  all  time. 

Devise,  in  1806,  of  lands  to  F.  and 
M,  his  wife,  for  their  joint  lives, 
and  the  life  of  the  survivor;  remain- 
der to  all  their  children,  '^abready 
or  hereafter  to  be  bom,"  for  their 
joint  lives  and  the  life  of  the  sur- 
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vivor,  ^^but  all  the  sons  to  take 
testator's  name  and  arms ;"  remainder 
to  trustees  to  preserve  contingent 
remainders,  "  but  nevertheless,  upon 
trust,  to  permit  all  the  said  children 
to  receive  the  rents  during  their 
natural  lives  ;"  "  and  from  and  after 
their  several  deceases,  unto  and 
equally  between  all  their  issue,  male 
and  female;"  and,  "for  want  of 
such  issue,"  a  devise  over  to  another 
family  : — Held,  first,  that  the  name 
and  arms  clause  was  not  a  condition 
precedent ;  secondly,  that,  "  already 
or  hereafter  to  be  bom,"  like  "  bom 
or  to  be  bom,"  denoted  children 
living  at  testator's  death ;  thirdly, 
that  such  children  took  as  tenants 
in  common  in  tail,  with  cross  re- 
mainders between  them  in  tail,  not- 
withstanding the  limitation  to  the 
issue  was  in  terms  to  them  as  ten- 
ants in  conmion,  and  the  limitation 
over  was  "  in  de£Eiult  of  suck  issue," 
and  not  of  issue  absolutely. 

King  v.  Bv/rcheU  (Amb.  379)  re- 
marked on,  and  Montgomery  v. 
Mwdgomery  (3  J.  <fe  L.  47),  ex- 
plained : — In  the  latter.  Lord  St 
Leonards  did  not  disapprove  of  the 
rejection  in  a  devise  like  the  present 
of  words  creating  a  tenancy  in  com- 
mon, but  of  the  cases  where,  although 
words  of  limitation  were  superadded 
to  the  word  "  issue,"  as  in  a  devise 
to  one  for  life,  with  remainder  to 
his  issue  and  their  hews,  it  has  still 
been  held,  that  the  issue  took,  not 
as  purchasers,  but  by  descent  through 
the  first  taker.  Woodhouse  v.  Her- 
rick,  352 

8.  A  devise  to  il .  of  land  at  Z., 
subject  to  the  payment  of  200/.,  part 
of  1200/.  charged  thereon  (together 
with  the  testator's  estate  at  F,),  and 
a  devise  to  B,y  subject  to  the  pay- 
ment of  1000^,  being  the  remain- 
der of  the  1200/.  charged  thereon 
(together  with  the  estate  at  Z.),  of 
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land  at  F. ;  and  also  of  the  testa- 
tor's estate  at  S.  : — Held,  not  to 
exonerate  the  testator's  descended 
real  estate  from  its  primary  liability 
to  the  payment  of  the  mortgage- 
debt  : — JIdd,  also,  that  the  terms  of 
the  devise  did  not  create  any  charge 
upon  tlie  estate  at  S.,  although  the 
value  of  the  land  at  L,  was  not 
more  than  5(jOL     Goodwin  v.  Lee, 

377 

9.  A  gift  by  will  of  real  and  per- 
sonal estate  to  L,  for  life,  and  then 
to  L,^8  husband  for  life,  and  then  to 
her  appointees  by  deed  or  will,  and 
in  default  to  her  "  next  of  kin  ac- 
cording to  the  Statutes  of  Distribu- 
tion of  personal  estate  ;  and  in  the 
like  shares  and  proportions  as  if  she 
had  died  without  having  been  mar- 
ried;" with  a  direction  to  Z.  to 
appoint  trustees,  in  whom  the  pro- 
perty was  to  be  vested  upon  the 
above  trusts. 

L.  died  in  the  lifetime  of  the  tes- 
tatrix, leaving  the  testatrix,  who  was 
her  mother,  and  one  other  person, 
who  was  the  only  child  of  her  only 
sister,  her  next  of  kin  according  to 
the  statute  : — IJeldy  first,  that  the 
gift  to  the  next  of  kin  had  not 
lapsed  ;  and,  secondly,  tliat  the  next 
of  kin  intended  were  not  nearest  of 
kin,  but  that  the  nephew  took  one 
moiety  of  the  property.  Nichols  v. 
ffavUand,  504 

10.  A  married  woman,  having  a 
power  of  appointment  under  her 
marriage  settlement  over  estates  A, 
and  £,,  appointed  by  will,  in  Sep- 
tember, 1838,  estate  A,  to  her  hus- 
band in  fee ;  "  and  all  other  the 
hereditaments  comprised  in  the  set- 
tlement not  hereinbefore  disposed 
of"  to  another  person. 

By  codicils  to  her  will,  she  revoked 
the  appointment  of  estate  A,  to  her 
husband,  and  gave  him  the  same 
estate  for  life,  with  remainder  to 
tiustees  to  sell  and  psy  ceitain  lega- 


tes, and  pay  the  residue  to  charities : 
— Held,  that  the  devise  of  "all  other 
the  hereditaments,**  &c,  by  the  will 
was  not  residuary,  but  specific ;  and 
that  the  void  gifts  to  Uie  charities 
did  not  pai»  by  it,  but  lapsed  as 
unappoinfed.  In  re  The  Trustee 
Belie/ Act,  10  4"  11  Vict,  c.  96/  and 
In  re  Mary  Brown,  522 

11.  A  bequest  to  T.  T.  of  A  There 
was  a  J,  T,  of  B.,  a  nephew  of  the 
testatrix,  and  his  brother,  named 
T.  T,  who  was  not  of  B.  :—HM, 
that  T  T  might  adduce  extrinsic 
evidence  to  shew  that  he  was  in  some 
sense  rightly  described  as  of  IL  ;  and 
tha((;  J,  T,  might  bring  evidence  to 
shew  that  there  wajs  a  mistake  in 
the  name  of  the  legatee  ;  and  a  prior 
will  being  produced,  made  three 
years  before,  in  which  the  testatrix 
gave  a  legacy  to  T,  T,  of  B.,  surgeon, 
which  was  the  profession  of  J.  T., 
was  held  to  be  conclusive  evidence  in 
his  favour,  as  it  was  not  shewn  that 
the  testatrix  had  discovered  her  mis- 
take as  to  the  name  before  she  made 
her  last  will  In  re  10  4*  11  VicL 
c,  96,  cmd  In  re  Bridget  Feltham, 

5^ 

12.  A  devise,  in  1844,  of  "all  my 
Quendon  Hall  States  in  JSssex," 

The  testatrix,  at  the  date  of  her 
will  and  at  her  death,  had  a  mansion 
called  Quendon  HaU,  and  land 
around  it,  and  also  other  detached 
farms  in  Essex,  There  was  no  parish 
of  Quendon  HaU,  nor  was  the  term 
"  Quendon  HaU  ^^tates"  a  recognised 
appellation  of  any  particular  pro- 
perty : — Hdd,  that  extrinsic  evidence 
was  admissible  to  shew  what  estates 
the  testatrix  understood  to  be  com- 
prised in  that  description. 

For  this  purpose,  old  account 
books,  in  the  handwriting  of  the 
testatrix, — one  containing  "an  ac- 
count of  timber  cut  down  on  the 
Quendon  estate,"  and  a  pc^r  headed 
"  1844 :  Qumdon  HaU  Farms,"  writ- 


WILL. 


WILL. 


801 


ten  by  the  testatrix  at  about  the 
date  of  her  will, — ^were  received  in 
evidence. 

Evidence  was  also  admitted  to 
prove  that  much  of  the  property  had 
been  derived  by  the  testatrix  under 
the  will  of  a  relative,  who  had  ap- 
pended to  her  gift  a  direction  that 
iher  devisee  should  assume  the  name 
and  arms  of  Crcmmer,  particularly 
as  the  testatrix  in  this  cause  had 
annexed  a  like  condition  to  the 
above-mentioned  devise. 

Estates  acquired  by  the  testatrix 
after  the  date  of  her  will,  although 
she  had  contracted  to  purchase  some 
of  them  before  that  time,  and  al- 
though they  were  chiefly  small  ad- 
ditions to  what  were  clearly  com- 
prised in  the  devise,  were  held  not 
to  pass  thereby.    WdhY^Byngy    580 

13.  Bequest  of  testetor's  residu- 
ary personalty  equally  between  his 
four  children  (nominatim)  to  be 
equally  divided  between  them,  share 
and  share  alike  ;  and,  in  case  of  the 
death  of  either  of  them,  leaving 
issue,  the  issue  of  such  child  to  take 
the  parent's  share  ;  but  in  the  event 
of.  their  dying  without  leaving  issue, 
then  the  share  or  shares  of  the  one 
so  dying  to  form  part  of  the  residue : 
— Hdd,  that  the  testator's  children 
took  for  their  respective  lives  only. 
Cooper  Y,  Cooper,  658 

14.  A  codicil  revoked  valid  be- 
quests in  a  will,  and  bequeathed  the 
property  to  a  fund  which  was  being 
raised  for  the  purpose  of  buying 
land  for  a  charity  : — Held,  that  al- 
though the  gift  by  the  codicil  failed, 
the  revocation  nevertheless  took  ef- 
fect. Onions  v.  Tyrer  (IP.  Wms^ 
343),  distinguished.  Tv/pper  v.  T up- 
per, 665 

15.  Bequest  of  residuary  estate 
upon  trust  for  testator's  wife  during 
her  widowhood,  and  after  her  decease 


or  second  marriage  in  trust  for  all 
and  every  his  child  and  children  who 
should  be  living  at  his  decease  as 
tenants  in  common,  to  become  vested 
in  Uhem  respectively  after  the  decease 
or  second  marriage  of  his  wife  when 
and  as  they  shoidd  severally  attain 
twenty-one,  with  interest  on  their 
respective  shares  for  maintenance 
and  education  in  the  meantime,  and 
with  equal  benefit  pf  survivorship  in 
case  of  the  death  of  any  of  them  un- 
der age  and  without  issue ;  with  gift 
over,  in  case  of  the  death  of  any  of 
the  testetor's  children  in  his  lifetime 
or  during  the  widowhood  of  his  wife, 
leaving  issue  who  should  survive  the 
decease  or  second  marriage  of  testa- 
tor's wife,  to  such  issue  of  their 
parent's  share.  And  the  testator 
empowered  his  wife  to  advance  to 
all  or  any  of  his  children  such  sums 
as  she  might  think  advisable  for  their 
advancement  in  life,  and  to  take 
their  promissory  note  or  receipt 
for  the  same;  and  declared  that  liich 
advances  should  be  received  by  his 
children  and  accounted  for  to  his 
executors  as  part  of  their  share  of 
the  estate,  to  which  they  would  be 
entitled  at  the  decease  or  second 
marriage  of  his  wife,  such  advances 
not  to  exceed  one~half  of  what  they 
would  at  the  time  of  such  advances 
be  considered  as  likely  to  be  entitled 
to  at  the  death  or  second  marriage 
of  testator's  wife. 

Held,  having  regard  to  the  pro- 
viso for  advancement,  and  to  the  cir- 
cumstance that  any 'other  decision 
would  have  resulted  in  intestacy  as 
to  the  share  in  question,  that  one  of 
five  children  of  the  testator  who  at- 
tained twenty-one,  and  died,  leaving 
issue,  which  died  during  the  widow- 
hood of  the  testator's  wife,  took  a 
vested  interest  in  one-fifth  of  the 
estate,  which  passed  on  his  death  to 
his  personal  representatives.  Walker 
V.  Simpson,  713 
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WINDING-UP  ACTS. 

See  Pbacticb,  1. 

A  shareholder,  indebted  for  calls 
made  two  years  previously  to  meet 
liabilities  i^ewn  by  the  accounts  of 
that  date,  Held  obUer  not  to  be  en- 
titled to  an  order  for  winding  up 
the  affairs  of  the  company,  merely 
on  the  ground  that  he  had  been 
sued  for  a  sum  less  than  the  amount 
due  from  him  for  caUs,  as  a  debt 
claimed  from  the  company,  and  had 
not  been  expressly  indemnified  or 
protected  by  the  company  pursuant 
to  the  "  Joint  Stock  Companies 
Winding-up  Act,  1848,"  a  6,  case 
5  ;  the  Court  being  of  opinion  that 
he  had  in  his  hands  a  sufficient  in- 
demnity for  the  action. 


But,  it  appearing  that  the  com- 
pany was  only  existing  for  the  pur- 
pose of  winding  up  its  affidrs,  and 
there  being  nothing  to  shew  that 
the  liabilities  had  since  been  paid, 
and  subsequent  accounts  of  the  com- 
pany shewing  liabilities  still  out- 
standing, and  caUs  being  due  from 
other  shareholders,  including  one  of 
the  trustees  of  the  company  : — Held, 
that,  although  the  petitioner  alone 
desired  the  investigation,  he  was  en- 
titled to  an  order  for  winding  up  the 
affi&irs  of  the  company.  In  re  The 
Birch  Torr  and  ViXxfer  Company  :  Ex 
parte  LcnotoUy  204 

WITNESSES. 
See  EviDEKCEy  2. 
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